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American  Decisions. 


It  has  been  for  a  long  time  a  constant  and  perplexing  com- 
plaint of  the  legal  profession  in  England,  and  especially  in  this 
oountiy,  that  the  issue  of  reported  decisions  proceeded  at  snch 
an  enormous  rate  as  to  make  it  impossible  for  the  profession 
to  become  conversant  with  them,  and  out  of  their  power  pecun- 
iarily to  procure  the  reports  as  they  are  issued.  Not  only  on 
this  ground  may  objection  be  justly  made,  but  yet  more  on  ac- 
count of  the  utter  uselessness,  to  the  general  practitioner,  of  a 
great  many  cases  reported  in  the  volumes;  for  a  vast  number 
of  the  cases,  particularly  in  the  earlier  reports,  are  upon  unim- 
portant points  now  well  settled  and  imiversally  recognized,  or 
are  based  upon  some  local  statutory  law,  of  no  general  impor- 
tance whatever,  and  of  no  value  outside  of  the  state  where  the 
decision  is  made,  or  are  so  nullified  by  other  cases  as  to  be  of 
little  or  no  utility. 

Chancellor  Kent,  in  the  second  volume  of  his  Commentaries, 
p.  474,  complained  even  at  that  time  of  the  multiplication  of  re- 
ports, and  said,  **  the  grievance  is  constantly  growing."  In  a 
note  it  is  stated,  as  a  fact  of  great  significance,  that  in  1839  there 
were  639  volumes  of  American  reports;  and  Story,  writing  in 
1831,  speaking  of  his  study  of  the  law,  says:  "  Then  [1801]  there 
were  scarcely  any  American  reports  (for  the  whole  number  did 
not  exceed  five  or  six  volumes)  to  enable  the  student  to  apply 
the  learning  of  the  common  law  to  his  own  country,  or  to  dis- 
tinguish what  was  in  force  here  from  what  was  not.  Now  our 
shelves  are  crowded  with  hundreds." 

If  the  multiplication  of  reports  at  that  time  was  such  a  griev- 
ance, how  much  more  perplexing  is  it  now,  and  how  much 
greater  the  burden  on  the  profession,  when,  instead  of  hundreds^ 
they  are  numbered  by  thousands.    From  a  carefu)  estimate  of 
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the  reported  volumeB  of  dedsions,  it  appears  there  are  nearly 
2000  at  the  present  time;  and  to  provide  these  would  require  an 
outlay  of  at  least  $15,000.  What  lawyer  is  there,  even  if  he 
could  afford  the  time  and  the  means,  would  be  willing  or  able  to 
examine  such  a  vast  mass  of  decided  cases  f  And  were  it  prac- 
ticable, would  it  be  desirable  or  productive  of  any  adequate  ad- 
vantage? By  no  means;  for  to  arrive  at  a  satisfactory  under- 
standing of  the  value  of  these  adjudicated  cases,  it  will  be  nec- 
essary to  find  how  far  they  are  followed  as  authority  in  the 
state  where  decided,  as  well  as  elsewhere;  what  construction 
has  been  placed  on  them,  either  limiting  or  explaining  them; 
and  carefully  exclude  from  them  all  dicta  not  bearing  on  the 
points  decided. 

It  is  therefore  apparent,  that  no  one,  busied  with  the  require- 
ments of  professional  life,  can  afford  to  follow  or  examine  from 
the  published  reports  the  whole  of  the  adjudicated  cases;  and 
a  resort  is  therefore  made  to  text-books  to  obviate  the  difficulty, 
and  supply  the  need.  But  this  can  rarely  satisfy  the  conscien- 
tious and  painstaking  lawyer;  he  must  inquire  further;  he  finds, 
that  to  understand  the  value  and  scope  of  a  decision,  he  must 
examine  the  facts  in  the  case,  learn  what  points  were  made  in 
argument,  and  on  what  particular  point  or  points  the  decision 
turned.    Hence  cases  must  be  studied. 

Surely,  then,  something  is  needed  to  obviate  these  difficulties; 
there  is  a  strong  and  imperative  demand  for  some  publication 
to  meet  this  need;  to  remedy  in  some  way  this  **  growing  griev- 
ance "  of  the  issue  of  a  vast  number  of  hastily  considered  and 
trivial  cases  of  no  general  importance — something  that  will  give 
the  real ''  kernel  of  the  law,''  without  sacrificing  clearness  and 
practical  utility.  But  what  is  it  to  be?  An  abridgment,  or 
digest  of  decisions,  it  has  been  found,  will  not  answer;  nor  vdll 
a  series  of  leading  cases  on  some  important  topics  of  the  law. 
Such  a  series  is  good  enough  in  its  way;  but  it  is  too  restricted; 
it  does  not  give  a  continuity  of  adjudications  to  enable  us  to 
see  the  structure  and  development  of  a  system  of  legal  princi- 
ples by  the  tribunals  of  one  jurisdiction  as  compared  with  the 
same  structure  and  development  in  another. 

Nothing  will  be  found  to  answer  the  purpose,  and  relieve  the 
profession  from  the  embarrassment  of  a  tangled  and  inharmo- 
nious mass  of  decisions,  except  a  revision  and  compilation  of 
our  American  reports,  from  which  will  be  rejected  obsolete, 
oveiraled  and  merely  local  cases,  and  a  selection  made  of 
authoritative,  well-considered  cases  of  general  importance  with  a 
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esrefiil  and  aoouate  statement  of  tbe  points  actually  dedded, 
as  well  as  a  brief  but  dear  statement  of  the  fad»  inyolyed. 
This  has  been  found  practicable  and  successful  in  the  series 
known  as  the  American  Beports^  begun  in  1870,  and  on  the  same 
prindple,  and  to  carry  out  the  scheme  just  indicated,  the  pub- 
lication of  a  series  of  reports  to  be  known  as  Tbb  AummAii 
Dbokioss  has  been  undertaken. 

PLAN  OF  THE  WORK. 


Scope.  It  is  proposed  to  indude  in  this  series  of  reports  aU 
the  cases  of  any  general  value  and  authority  from  the  earliest 
reported  deddonsof  our  sereral  state  courts  up  to  the  year  1869, 
after  which  period  the  ground  is  covered  liy  the  series  known 
as  the  American  EqpcriB.  It  is  not  thought  desirable  to  indude 
therein  the  federal  deddons,  of  which  a  revidon  is  being  pub- 
lidied.  The  decidons  of  courts  of  last  resort  will  be  mainly 
conddered;  but  there  are  decidons  of  courts  of  less  grade,  that 
have  been  so  long  trusted  and  followed,  and  dted  in  our  courts 
and  texi-books,  that  they  may  be  deemed  of  such  established 
authority  as  to  rank  with  the  deddons  of  the  highest  courts, 
and  these  will  therefore  demand  our  attention.  Such,  for  ex- 
ainple,  are  the  decisions  of  the  supnme  court,  and  the  eourt  of 
common  pleas  in  Pennqrlvauia,  reported  in  Dallas,  and  those 
of  the  supreme  court  in  New  Tork. 

Selection  of  Cases.  In  the  sdection  of  oases,  regard  is 
had  primarily  to  those  cases  of  established  general  authority, 
which  have  been  indorsed  by  subsequent  deddons  or  dted  by 
text-book  writers.  Cases,  therefore,  upon  local  statutory  law, 
not  having  any  general  authority  out  of  tlie  particular  state 
where  they  are  dedded,  are  discarded,  as  well  as  those  on  ob- 
solete points  of  law,  having,  at  the  present  time  no  significance 
or  application.  When  an  examination  of  a  report  is  made  in 
this  way,  especially  of  one  of  the  earlier  reports,  it  is  surpris- 
ing how  small  a  proportion  of  the  casee  are  found  fit  to  surrive 
the  test  here  given.  Since  the  introduction  of  the  new  system 
of  pleading,  many  of  the  old  cases  in  our  early  reports  are  of 
no  value  or  significance,  and  are  no  longer  worth  examination 
except  by  the  curious;  and  so  it  is  with  regard  to  cases  bearing 
on  points  connected  with  the  abstruse  and  technical  doctrine  of 
estates  under  the  common  law,  which  have  long  been  abolished 
in  this  country  liy  statutory  enactments.  It  will  thus  be  seen 
how  large  a  proportion  of  the  cases  have  no  utility  or  practicsl 
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importanoe  at  the  present  day,  and  how  entirely  worthlesa  they 
are  to  the  working  lawyer.  For  example,  in  the  first  Yolume 
of  Washington's  Virginia  Beports,  out  of  one  hundred  and 
twenty-five  cases  reported,  only  ten  cases,  regarded  with  the  most 
indulgent  eye,  were  found  to  possess  sufficient  value  to  entitle 
them  to  be  reported  in  our  first  volume.  There  are,  howevei, 
more  cases  given  from  the  reports  than  those  selected  at  length, 
as  when  a  case  is  reported,  cases  on  the  same  point  in  that 
report  are  noticed  in  the  notes. 

But  it  must  not  be  understood  that  the  pruning  knife  is  ruth- 
lessly applied;  it  is  thought  better  to  err  rather  on  the  side  of 
leniency  than  strictness;  and,  therefore,  to  give  easels  which 
may  be  regarded  as  not  possessing  a  very  novel  or  leading  char- 
acter, but  which,  nevertheless,  are  of  established  general 
authority,  although  the  points  which  they  determine  may  no 
longer  be  novel.  The  aim  is  to  give,  by  a  series  of  continued 
authoritative  decisions,  the  system  of  law  established  in  each 
state  as  compared  with  the  otiier  states;  to  show,  by  a  compila- 
tion of  contemporaneous,  collated  decisions,  the  structure  and 
development  of  our  American  law;  in  fact,  to  give  a  system  of 
American  comparative  jurisprudence. 

In  the  selection  of  cases  from  our  early  reports,  we  cannot 
expect  to  find  many  cases  that  possess  a  novel  or  very  practical 
value  at  the  present  day;  but  the  decisions  in  these  early  re- 
ports must  ever  be  of  rare  interest  to  the  profession,  as  it  was  * 
then,  by  the  enlightened  judgment  of  a  judiciary  imbued 
with  a  veneration  for  the  English  common  law,  that  the  founda- 
tion of  our  American  jurisprudence  was  laid  by  the  adaptation 
of  the  common  law  to  our  exigencies  and  circumstances.  It  is 
by  an  examination  of  these  early  decisions  as  they  were  adopted, 
modified,  or  enlarged  by  subsequent  adjudications,  that  we  are 
enabled  to  trace  the  structure  and  development  of  our  American 
legal  system. 

Method  of  Reporting.  In  reporting  the  cases  selected, 
the  strictest  care  is  taken  to  see  that  the  syllabus  entirely  con- 
forms to  the  decision  of  the  court;  that  it  does  not  embrace 
more  than  is  actually  decided,  and  that  it  covers  the  points 
made  and  determined.  Where  a  case  setties  a  rule  or  principle 
of  law,  that  rule  or  principle  will  be  stated  as  a  general  propo- 
sition; but  where  the  decision  turns  principally  on  some  par- 
ticular facts,  such  facts  will  be  stated  in  the  syllabus,  as  the 
basis  of  the  court's  decision.  The  different  points  or  proposi- 
tions settied  by  the  decision  will  be  indicated  by  head-lines 
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prefixed,  to  give  a  general  idea  of  the  matter  decided*  This 
will  greatly  facilitate  the  examination  of  a  case,  as  at  a  glance 
any  point  sought  for  can  be  seen. 

Notice  will  be  taken  of  the  arguments  of  counsel,  so  far  as  to 
extract  from  them  the  points  made,  and  the  authorities  cited  in 
support  of  them.  We  can  but  imperfectly  understand  the 
cases,  if  we  do  not  find  out  just  what  points  were  made  in  argu- 
ment; for  when  we  see  the  points  which  were  really  made,  we 
can  better  appreciate  the  force  and  pertinency  of  a  decision. 
It  should  be  remembered  that  in  the  preparation  of  counsel's 
argument,  great  research  and  ability  are  sometimes  shown,  and 
such  efforts  are  often  no  less  instructive  than  the  decision  of 
the  court.  This  is  especially  noticed  in  the  reports  of  our  early 
cases,  particularly  in  those  of  Pennsylyania,  where  the  argu- 
ments of  the  counsel  were  eminentiy  able  and  instructiTe,  show- 
ing a  wide  range  of  reading  in  the  common  law. 

When  a  decision  embraces  several  points,  some  of  which  are 
trivial  and  of  no  pertinency  at  the  present  day,  or  turn  on  mere 
points  of  local  practice,  such  will  be  eliminated,  and  the  point 
or  points  which  are  of  any  significance  or  value  at  present  will 
be  noticed,  and  so  much  of  the  court's  decision  given  as  goes 
to  support  the  point  noticed. 

Annotations.  A  special  feature  of  these  reports,  and  one 
which,  it  is  hoped,  will  be  found  of  much  advantage,  are  the 
notes  afiSxed  to  the  cases.  The  compiler  will  endeavor  to  be- 
stow great  care  and  research  in  these  notes.  All  fanciful  or 
digressive  discussions  will  be  avoided,  the  great  aim  being  to 
make  them  pointed,  compact,  and  practical;  to  give,  in  the  first 
place,  by  a  reference  either  to  text-books  or  subsequent  de- 
cisions, some  idea  of  the  value  of  a  case  as  authority,  how  far 
it  is  adopted  or  modified  in  the  particular  state  where  the  de- 
cision is  made,  and  how  fkr  it  agrees  with  the  cuirent  of  author- 
ities elsewhere.  In  this  way,  a  system  of  comparative  legal 
principles  will  be  evolved.  In  some  few  instances,  a  note  may 
be  extended  into  an  essay,  when  an  effort  will  be  made  to  give 
an  exhaustive  review  of  the  authorities,  both  English  and  Amer- 
ican, on  the  question  decided.  An  instance  of  a  note  of  this 
chanoter  will  be  found  in  the  first  volume,  aillxed  to  a  decision 
in  Penni^lvania,  in  the  case  of  Chraham  v.  Bidkham,  on  the  sub- 
ject of  liquidated  damages.  It  will  be  found  that  there  are  up- 
wards of  one  hundred  cases  reviewed  or  cited  in  this  note.  In 
this  way,  it  is  hoped,  the  reports  wiU  be  found  of  great  utility 
and  convenience. 
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Arrangement.  The  arrangement  of  the  cases  ia  made 
a  yiew  of  showing  a  eonneoted,  regular  order  of  adjudication  in 
each  state..  Thus  the  reports  of  a  state  for  a  certain  period 
are  taken,  and  cases  are  selected  in  order  from  them;  then  the 
reports  of  another  state  are  examined  for  the  same  period  of  time, 
and  cases  selected  in  the  same  manner;  and  in  this  way,  until 
a  volume  is  compiled.  In  the  selection  of  oases  for  the  succeed- 
ing Yolume,  the  cases  are  taken  np  at  the  point  where  they  wem 
left  in  the  preceding  Tolume.  This  has  been  found  the  most 
feasible,  and  it  is  beUeved  the  moat  adyantageous  plan;  for  in 
this  manner,  each  Yolume  will  cover  a  certain  period  of  time, 
and  the  decisions  from  the  reports  of  each  state  can  be  traced 
in  continuous  order  through  the  series.  Thus  in  the  first  vol- 
ume of  the  series,  the  dedsiona  will  be  given  up  to  about  1801, 
taken  from  thirty  di£E(arent  state  reports. 

Volumes  of  the  Series.  From  an  estimate  made,  it  is  cal- 
culated approximately,  that  the  revision  of  the  reports  carried 
out  on  the  plan  here  proposed,  omitting  mere  practice  reports, 
will  take  about  seventy-five  volumes  of  this  series.  There  need 
be  little  said  to  show  the  immense  advantage  and  convenience 
of  these  volumes  to  the  active  members  of  the  profession,  who 
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Hanlon  v.  Thayxb. 

[QiiiMOi;W.] 
JlRACHimT  or  WlfB'8  PSOPEBTT  FOB  DBBT  OF  HVIEAXSl— A  wife*l 

artides  of,  appaittl  aadoniaiiient  owned  by  her  beforo  mani^^ 
aeeenaxy  wearing  appard,  axe  liaUe  to  attachment  for  the  debts  of 
her  husband. 


Tm  plaintiff,  Hanlon'a  wife,  brings  troTor  against  Thayer,  a 
sheriff,  for  attaching  her  apparel.  There  were  two  questions  in 
this  case;  one,  whether,  as  the  apparel  attached  was  the  prop- 
erty of  Hanlon's  wife  before  the  intermarriage,  it  did  not  make 
a  difference  in  the  law  from  eases  where  apparel,  after  the  mar- 
riage, came  to  the  wife;  the  other,  whether  the  sereral  articles 
in  the  schedide  annexed  were  all  necessary  wearing  apparel. 

Mr,  AuchmiUy^  taking  no  notice  of  the  first  question,  endear- 
ored  to  prove  the  apparel  mentioned  was  necessary,  by  observ- 
ing what  was  necessary  for  one  station  in  life  was  not  so  for 
another,  and  said  the  law  never  meant  the  word  ''necessary'^ 
in  its  strictest  sense. 

Mr.  Ohardan,  tor  defendant.  The  argoment  ab  inconvenienii 
18  of  very  great  weight  in  the  law,  and  by  admitting  all  these 
things  in  the  schedule,*  as  **  necessary  "  wearing  apparel,  would 


*Th«  MhadatooomptlMd  MUMfngp,  neeldaces,  laew,  ribbons,  fans,  eto. 
•lM>,allslof  mniwMTy  artlelei  whleh  the  defendant  tendend  baektotlMiiife 
•iMdstoof  iheinlt. 
1 
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* 

be  putting  it  in  the  power  of  almost  eveiy  debtor  to  deiraud  his 
creditor.  To  explain  and  show  the  sense  in  which  the  law  uses 
the  word  '*  necessary,"  I  dte  4  Q.  2,  o.  1. 

Mr.  Oridley.  Nothing  is  necessaiy  in  the  law  but  what  is 
necessary  to  defend  from  the  indemenoy  of  the  weather,  or 
necessary  to  the  degree;  in  this  case  the  law  wisely  uses  the 
word  "  necessazy,"  for  neoessiiy  is  more  easily  determined  than 
oonveniency.  If  a  judge  of  probate  grant  to  the  wife  of  an  in- 
testate, who  died  insolvent,  two  beds  where  only  one  was  neces- 
saiy, the  other  immediately  became  liable  to  be  attached:  Har* 
distey  and  Barney,  Ck>mber.  866,  where  Lord  Holt  sajrs,  if  a 
party  has  two  gowns,  a  sheziff  may  take  one. 

Mr,  OHa  relied  chiefly  on  the  eridenoe  that  proved  Hanlon 
never  bought  or  paid  for  a  single  rag  of  his  wife's  clothes,  but 
that  she  brought  all  with  her  at  the  marriage,  and  that  it  had 
been  the  custom  universally  to  exempt  such  from  the  debts  of 
her  husband. 

Justices  OuvxB  and  Ousmva  both  said  tiie  case  was  vezyhard 
upon  the  wife,  who  brought  all  these  clothes  at  marxiage;  yet, 
AS  they  are  personal  properly,  they  become  the  husband's  on 
marriage,  and  are  therefore  liable. 

Omxr  JnsnoB.  I  should  have  been  extremely  glad  if  this 
«ase  had  been  argued  a  little  more  largely  1^  the  gentlemen  of 
ihe  bar,  and  more  authorities  cited  in  a  matter  of  so  great  con- 
sequence.  I  alwajrs  took  it  to  have  been  the  custom  in  such 
oases  as  this,  for  the  wife  to  have  her  dothes;  in  cases  that  have 
oome  before  me  as  judge  of  probate,  I  never  knew  it  denied  to 
the  wife  where  the  estate  was  insolvent  In  the  case  dted  by 
Hr.  Oridley,  I  suppose  the  woman  was  a  party  and  the  debt 
eontracted  by  her;  this  alters  the  case  much,  but  yet  I  appre- 
hend (here  the  Ohief  Justice  makes  an  apology  for  what  follows) 
that  this  may  be  one  of  those  cases  where  the  justice  says  a 
thing  obiter^  or  suddenly;  for  one  gown  can  never  be  supposed 
suffident — must  she  go  naked  when  that  is  washing  ?  TJi>on  the 
whole,  it  would  be  very  hard  upon  the  wife,  that  her  dothes 
which  she  brought  in  marriage  must  go  to  dischazge  the  hus- 
band's debts.  I  should  think  it  safer  to  verge  towazds  eon* 
veniency  than  to  strain  the  word  ''necessary." 

(The  jury  found  for  the  defendant  oosts.] 


Aug.  1766.]  Patbshall  t;.  Apthobp.  8 

Pateshall  v.  Apthorp. 

PAsnnaKli  Non  fob  Firm  Dkbt.— The  aooeptaaoe  of  the  note  of  one 
pertner  for  a  firm  debt,  and  halanmng  the  firm  aooount  therewith,  doee 
not  releaee  the  firm. 

AonoH  upon  an  itmrnul  oompuias9eni»  It  api>ear8  that  one 
Wheel^mght  had  made  a  settlement  as  joint  partner  with  Ap- 
thorp, and  on  the  aeeount  so  stated,  the  firm  were  found  indebted 
to  the  plaintiff  in  a  certain  snm,  for  which  Wheelwright  gaye  his 
individnal  note,  to  balance  the  firm's  debt.  The  main  question 
was  whether  this  released  the  partnership. 

On  this  question,  Mr.  Auchmiuty  insisted  that  the  note  given 
bj  Wheelwright  was  no  payment,  and  consequentlj  did  not 
release  the  firm.  Words  and  paper  alone  can  never  discharge  a 
debt  alone  without  any  payment:  Lovelace  y.  Oockei,  Hob.  68; 
Springet  y.  Chadwick,  8  Mod.  290;  Clark  y.  MundcU,  1  Salk.  124. 

Mr.  Oridley  insisted  that  the  note  of  Wheelwright  discharged 
the  firm  liability;  that  it  was  so  understood  at  the  time;  that  it 
had  been  the  custom  here  that  one  note  would  discharge  another, 
however  it  may  have  been  in  England.  To  show  that  one  note 
may  balance  another,  he  cited  6  Mod.  86,  and  therefore  it  may 
balance  an  account. 

OuvxB,  J.  There  are  two  points.  As  to  the  first,  it  is  pretty 
plain  from  the  evidence  that  Wheelright  and  Apthorp  were  in 
partnership.  The  only  question  then  is,  if  this  note  is  payment 
of  the  company's  debt.  I  cannot  but  think,  as  the  law  stands, 
the  note  was  no  discharge  of  the  company. 

CusHDie,  J.  I  agree  with  my  brother  Ouvbb  in  the  first  point, 
but  as  to  the  chief  point,  the  authorities  produced  do  not  seem 
to  come  up  to  the  present  question.  Equity  seems  in  favor  of 
the  plaintiff;  and  I  do  not  know  that  the  law  is  against  him. 

Ltvdb,  J.  There  is  evidence  under  Wheelwright's  own  hand, 
that  this  matter  was  in  company,  but  there  is  a  greater  difficulty 
on  the  other  point  Plaintiff  acknowledges,  by  relying  on  this 
settlement,  he  received  the  uote  in  full  satisfaction.  A  new 
agreement  is  entered  into,  for  he  discharged  the  company  and 
takes  Wheelwright  for  his  security.  One  cannot  yery  well 
account  for  the  case  in  Hobart.  It  is  quite  extraordinary  that  a 
man  should  giye  a  new  bond  and  not  take  up  the  old.  When 
securities  are  changed,  it  seems  to  me  the  old  must  be  discharged. 
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Ohxsf  JusnoE.  The  first  question  I  take  to  be  partnership  or 
not.  If  one  partner  receives  monej  and  carries  it  to  the  com- 
pany acoount,  it  is  clear  eTidence  that  the  money  was  receiyed 
in  partnership. 

The  second  question  is,  whether  the  note  given  by  Wheel* 
Wright  discharged  the  company.  Had  the  note  been  from 
Wheelwright  and  Apthorp»  I  diould  have  had  more  douibt. 
Plaintiff  here  gives  credit  for  note  of  Wheelwright's.  Now 
whether  the  contract  with  the  company  can  be  8upiK)sed  to  con- 
tinue, after  Wheelwright  had  talron  the  company's  debt  npo& 
himself,  and  Pateshall  had  received  the  note  as  a  balance  of  fhe- 
company  account,  I  doubt. 

[The  jury  found  for  the  plaintiff.]* 

Afterward,  a  writ  of  review  being  brought,  the  oause  was 
again  argued  before  the  chief  justice,  Lynde  and  Bnssell,  JJ< 

BussKLL,  J.  was  full  with  the  original  plaintiff. 


Ltsds,  J.  continued  strongly  of  his  former  opinion,  and  was- 
strenuously  in  favor  of  the  plidntiff  in  review. 

The  doubts  of  the  chief  justice  were  on  this  trial  removed, 
and  he  said  that  from  the  authorities  it  was  very  dear  that  th» 
note  was  no  discharge  of  the  company. 


The  review  of  an  action  at  law  was  introdnoed  in  the  prorinoe  veiy 
early.  In  1689,  it  is  spoken  of  as  aheady  existing:  1  Masa  CoL  Bea 
275L  It  was  at  first  called  a  "hill  of  review,'*  and  donhtless  derived  its- 
origin  from  the  analogous  remedy  in  chanoeiy:  Bewail,  J.,  in  Bmrdl  v. 
BurreU,  10  Mass.  222;  SHUoUy.  Bdlcom,  11  Gray,  286.  New  trials  did  not 
come  into  use  in  England  until  after  the  settlement  of  the  Massaehnaetta 
colony:  Wheeler  v.  Honour,  1  Sid.  68;  WUham  v.  Lewie,  1  Wila  6S.  The 
first  instance  there  was  in  1665:  Profiatt  on  Jury  Trial,  sec.  82.  At  this 
time,  thongh  new  trials  were  recognized  as  possiUe,  yet  th^  seem  to  have 
heen  veiy  rarely  ordered  by  the  proTindalconits.  A  new  trial  was  granted 
in  Angier  v.  Jctekeon,  Qnincy,  83,  in  the  year  1763^  ahowing  it  was  then  in 
use  in  the  province. 

Pabtneb's  NOTB  FOB  FiBM  Dbbt.— Whether  the  giving  of  anote  or  other 
security  hy  one  partner  to  a  creditor  of  the  firm  is  an  extingaiahment  of  the- 
firm  debt,  has  heen  much  discussed.  It  ii  oonoeiTed  that  the  later  authorities 
in  MasaachusBetts  are  contrary  to  the  case  of  PateekaU  v.  Aptkcrp,  and  the 
learned  editor  of  Quincy's  reports  believes  that  the  case  of  Apikorp  v. 
Shepard,  i^fira,  holds  a  different  rule.  However,  we  think  hoth  cases  can 
be  reconciled  with  the  general  current  of  authorities,  thoui^  it  must  be 
conceded  that  in  Massachusetts  the  courts  haye  held  differenUy :  See  French 

*I7iidflr  the  Prorlnolml  OoTsnunent,  the  tiipeilor  eonit  conrttted  of  fir*  jndgee,  an^ 
WM  held  for  aU  porpoMB  by  a  fall  bench.  AU  JnTjtilalswcceeondsotodlBfhepNeenoe 
of  thefaUeoiiit,aiid&otl6Mtlum  thzee  jndgwwereoompetenttopfeiUe.  (Aiio.Ohari 
Sa0sSPlelc.6e9.) 
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T.  Price,  24  Pick.  23.  The  rule  laid  down  by  Stoiy  on  Part  sec.  155, 
18 :  "If  a  partneiBhip  were  originally  liable  to  a  creditor  for  a  debt,  and  he 
ehonld  afterwards  accept  a  eecority  of  one  partner,  at  all  erents,  if  it  shonld 
be  a  eecnrity  of  a  higher  or  negotiable  nature,  for  the  whole  debt»  as  a  satis- 
faction thereof,  wholly  or  in  part,  it  will  operate  as  an  extinguishment  of 
the  debt  of  the  partnership;"  and  he  cites  English  cases  in  support  of  this, 
Tefening  especially  to  Evom  t.  Drummtmd^  4  Esp.  89;  Reed  ▼.  WkUe,  5  Id. 
122;  Beeifardr.J>eakin,  2  Bink.  17a  There  is  no  question  thai  the  well 
established  doctrine  is  that  where  a  creditor  agreee  to  accept  the  note  or 
security  of  a  single  partner  for  a  firm  debt  it  extinguishes  such  debt: 
Arnold  v.  Camp,  12  Johns.  409;  BotmeU  t.  Chamberlain,  26  Conn.  487;  Bay^ 
4mm  y.  Day,  27  IlL  46;  Van  £p$  v.  DiOovs,  6  Barb.  244;  Leach  t.  Ckureh, 
15  Ohio  St.  169;  Stephen  t.  Thompeom,  28  Vt  77;  Pwoere  v.  SM,  29  Pa.  St 
«5;  ScholMbenfer  ▼.  Seldenridge,  Id.  83;  NkholU  t.  Cheaire,  4  Sneed,  229. 
Thus,  in  Baybmm  v.  Day,  the  court  say:  "When  the  parties  design  thai 
the  execution  of  the  note  shall  be  in  satisfaction  of  the  account,  there  can 
be  no  question  that  such  is  the  effect"  So  in  Powell  t.  Charlue,  34  Mo. 
485,  it  is  said:  "Dedsio^  in  other  states,  and  in  England,  appear  to  hare 
been  somewhat  conflicting;  but  the  best  authority  now  seems  to  be  that  a 
•creditor  of  a  partnerBhip  may,  by  an  agreement  upon  a  new  consldexation 
(and  a  new  note  ii  sufficient  consideration),  accept  the  responsibility  of  one 
or  more  partners  in  Uen  of  the  firm's  liability,  and  thus  diMshaige  the  other 
partners."  See  to  the  same  point,  Tyner  t.  Stoope,  11  Ind.  22L  With  this 
general  doctrine,  Parsons  on  Partnership  agrees,  where  he  say%  p.  485: 
"  If  the  one  indebtedness  diBchaiges  the  other,  there  must  be  first  a  con* 
sent  of  the  creditor,  and  a  consideration  of  some  kind  for  the  new  indebted- 
ness, and  a  consideration  of  some  kind  for  the  discharge  of  the  old." 

The  cases  differ  as  to  the  effect  of  taking  the  note  of  one  partner  for  a 
firm  debt,  no  express  agreement  being  made  at  the  time  as  to  a  discharge 
of  the  others.  Many  hold  that  the  mere  taldng  of  such  security  is  not  of 
itself  a  dischaige  of  the  firm  indebtedness.  For,  as  Parsons  shows,  a 
•creditor  may  have  at  the  same  time  both  the  security  of  the  firm  and  the 
eoIlaterBl  security  of  a  single  partner:  Partnership,  485.  So  it  is  held  in 
many  cases,  that  the  taldng  of  a  partner's  individual  note  does  not  of  itself 
show  that  the  creditor  dischaiged  the  firm;  and  whether  the  acceptance  of 
such  was  intended  to  have  this  effect  will  be  a  question  of  fact  for  the 
jury:  Bonnell  v.  Chamberlain,  26  Conn.  487;  Keerl  v.  Bridgere,  18  Miss. 
612;  PoweU\.  Charless,  84  Mo.  485,  where  the  court  say:  "  Where  upon  the 
execution  of  the  new  note  the  old  one  is  given  up,  this  fact  is  entitled  to 
great  weight  with  the  jury,  but  does  not  raise  a  legal  presumption  of  an 
agreement  to  extingaish  it,  and  dischaige  the  liability  of  the  other  part- 
ner. Nor,  in  the  absence  of  an  express  agreement,  is  it  competent  for  the 
court  to  instruct  the  jury,  that  any  fact  or  facts  alone,  and  unconnected 
with  a  consideration  of  the  intention  or  aatnnw  of  the  parties  will  constitute 
an  agreement"  So  in  Muldon  v.  WhUloek,  1  C!ow.  290,  Sutherland,  J.,  says: 
"  No  principleof  law  is  better  settled  than  that  taking  a  note  either  from  one 
of  several  joint  debtors,  or  from  a  third  person  for  a  pre-existing  debt,  is  no 
payment,  unless  it  be  expressly  agreed  to  be  taken  as  payment  and  at  the 
risk  of  the  creditor.  Nor  does  the  taking  a  note,  and  giving  a  receipt  for 
so  much  cash,  in  full  of  the  original  debt,  amount  to  evidence  of  such  ex* 
press  agreement  to  take  the  note  in  payment"  These  authorities  may  be 
considmd  as  confirming  the  doctrine  of  PaUthaU  v.  Apihorp,  if  there 
was  no  exprue  agreemimi  there  to  accept  the  note  of  one  partner  and 
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leleMe  the  firm;  and  as  far  as  the  facts  go,  it  does  not  appear  that  snch 
was  the  oaee.  Bat  saheeqiiently,  in  liCaaBaohiuetto  and  in  Bfaine»  the 
rule  was  settled  that  the  aooeptanoe  of  a  note  was  prima  fade  evidenee 
of  payment,  unless  a  contrary  intention  appeared  at  the  time  of  the 
transaction.  Hence,  the  case  of  Apthorp  ▼.  Sh^pard^  Ifi/ra,  may  he 
taken  as  holding  the  doctrine, snhseqnently  adopted  in  Massachusetts. 
In  3  Parsons  on  Contracts,  624,  there  Is  a  correct  sammary  of  the  doctrine, 
as  held  in  the  United  States.  It  is  there  said:  "In  Massachusetts, 
such  note  is  said  in  such  cases  to  he  an  ahsolute  payment  and  a  dis- 
charge of  the  deht  It  is  said  that  this  rule  has  prerailed  in  that  state 
from  colonial  times;  and  it  rests  upon  the  danger  which  the  promisor 
would  be  nnder  of  being  obliged  to  pay  the  note  to  an  innocent  indorsee, 
after  he  had  paid  the  sum  due  on  a  suit  brought  by  a  creditor  on  the  origi- 
nal contract  But  most  of  the  cases  in  Massachusetts  treat  it  only  as  a 
presumption  of  payment,  in  the  absence  of  dreumstanoes  going  to  show 
an  opposite  intention.  And  the  same  rule  is  recognized  in  Maine  and  Ver- 
mont. But  even  in  this,  the  law  in  those  states  differs  from  the  rule  as 
held  in  the  courts  of  the  United  States,  and  of  the  state  courts  generally. 
There  it  is  held  that  a  negotiable  promissory  note  is  not  payment^  vnleM 
dreumstanoes  show  that  such  was  the  intention  of  the  partieab" 


Apthorp  v.  Shepabd. 

fQunNnr,9n.] 

IPathxnt  bt  Note. — ^An  action  on  acoount  will  not  lie  upon  m  aocovnt 
which  has  been  adjusted  by  the  parties,  and  where  a  note  has  been 
given  for  the  balance. 

Ikdebetatub  ASfltniPsiT  f  or  merohandise.  The  case  was:  Gk)ods 
were  delivered  in  a.d.  17 — .  Afterwards,  an  abatement  was 
made,  the  account  adjusted,  and  a  note  given  for  the  balance; 
bnt  this  action  was  brought  upon  the  open  account. 

This  action  was  brought  by  Apthorp,  as  surviying  partner  of 
the  firm  of  Apthorp  &  Wheelwright,  against  the  defendant  and 
one  Miller  (not  served).  The  special  verdict  found  that  Sbepard  & 
Miller  had  paid  part  of  the  account,  ^*  besides  a  deduction  allowed 
for  damaged  goods  and  overcharge;"  '*  that  the  parties  settled 
and  adjusted  their  accounts  as  above,  and  the  appellee  Sbepard 
gave  his  promissory  note  negotiable  and  indorsed,  and  which  is 
in  the  case  for  said  balance,  payable  on  demand,"  and  that  Ap- 
thorp &  Wheelwright  gave  credit  to  Sbepard  &  Miller  therefor. 

It  was  urged  for  the  defendant  that  where  there  had  been  an 
adjustment,  no  action  would  lie  upon  the  open  account;  but 
intimul  compuiasset  was  the  only  action.  To  support  which, 
Millwood  V.  Ingraham,  2  Mod.  48,  44,  was  cited  by  Mr. 
Auchmutj. 


March,  17G8.]        Afthobp  v.  Shepabd.  7 

But  it  was  answered  that  the  same  case  is  in  1  Mod.  205, 206, 
where  there  is  but  one  debt,  an  adjustment  will  not  destroy  the 
original  contract,  and  the  same  remedy  remains  as  before  such 
adjustment.  And  in  May  v.  King,  12  Mod,  637,  638,  the  case 
of  Millwood  y.  Ingraham  is  denied  by  Holt  to  be  law.  Also, 
Fitzgib.  44;  1  Salk.  124;  Cases  in  law  and  Equity,  or  8  Mod. 
290;  Str.  426;  Bhoades  y.  Barnes,  1  Burr.  9;  and  Hob.  68,  were 
cited. 

The  court  took  time  to  adyise.  Afterwards,  the  chief  justice 
deliyered  the  opinion  of  the  court,  which  he  said  was  unanimous, 
that  this  action  after  adjustment  would  not  lie.  He  also  in- 
formed the  bar  that  the  court,  in  forming  their  opinion,  had 
regard  to  the  following  cases  ofiSored  by  Judge  Tbowbbidos, 
which  were  not  produced  by  the  court  on  aigument:  Far.  139; 
1  Show.  165, 156;  Mod.  Oases,  86;  2  Salk.  442;  12  Mod.  86; 
Ld.  Baym.  680;  and  also,  1  Mod.  261.  Stated  acoounts  may 
be  pleaded  in  bar  of  an  action  of  coyenaot,  eto. 
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HoBsroRD  V.  Wright. 

[Emr.t.] 

Daxaobb  iOB  Bbbagh  of  CovBKAirr  IN  Dbed. »In  an  aeHoii  on  the 
coTananlof  aeliiii,  the  measoze  of  damagOB  is  tho  amount  of  tho  ooiudd- 
eiation  of  the  deed,  bat  on  the  coTenant  of  wananty  it  ia  the  Talne  of 
the  land  at  the  time  of  eviction. 

Aaaxus  on  the  ooyenant  of  seiain  in  a  deed  of  baxgain  and  sale . 

By  OouBT,  Omir  Jihriob:  In  actions  on  the  oorenant  of 
wananiyy  the  constant  role  of  this  court,  has  been,  to  ascertain 
damages,  by  the  value  of  the  hmd,  at  the  time  of  eviction, 
though  the  British  rule  is  to  give  the  consideration  of  the  deed. 
The  diTendiy  in  this  respect,  between  the  British  practice  and 
ours,  is  undoubtedly  founded  in  the  permanent  worth  of  their 
lands,  as  an  old  countiy,  and  the  increasing  worth  of  ours,  as 
a  new  country.  And  it  is  8upx>osed  that  the  purchaser  goes  on, 
improves  and  makes  the  land  better  till  he  is  evicted.  But, 
query,  whether  this  reasoning  will  apply  to  an  action  on  the 

•The  goTvfBor  tad  ItovtanaDt-eovanor  tad  eoanoll  ooostttntod  the  ■npreoM  eonrt  of 
«RQn^towhleh'Wiliiof  €Ror  lajftam  judgmiantiof  the  sapflcior  ooDrt.  Theeaperlor 
eonrt  had  JnriedietUm  own  the  whole  Stete,  and  to  It  write  of  error  were  taken  ttom 
jndgmenta  of  law  and  decieea  In  ehanoeiy  of  the  oonnty  oonrte,  and  tnm.  Jndgmente  of 
jnafelcflfl  of  the  peeoe.  It  had  ajipellate  jviidiotion  In  dyil  caosea  where  the  title  of  land 
waa  In  qneetlon,  and  where  the  debt  or  damage  exceeded  aerenty  doUara.  It  had  ezdnsiTe 
Imiadictlon  of  all  pleaa  of  a  criminal  nature  that  relate  to  life,  limb  or  baniahment,  and 
of  dlTone  and  adultery.  It  had  Joriadiotion  of  all  anita  In  chancery  in  which  the 
▼alne  of  the  matter  in  oontromay  exceeded 'three  hnndred  and  thirty-lhre  di>llara.  I 
Roof  a  Bept.    Introdootton. 
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•covenant  of  seism;  for  in  that  case  the  purchaser  does  not  wait 
till  he  is  evicted,  bnt  brings  his  action  immediately  upon  dis- 
'Coveiy  that  his  title  is  defective;  and  it  is  presumed  he  will  im- 
mediately acquaint  himself  with  the  strength  of  his  title. 

[The  jnxy  computed  the  damages  by  the  latter  role,  and 
jretumed  a  verdict  which  was  accepted  by  the  whole  court.] 

It  IB  well  settled  that  an  action  for  sabstantial  damages  on  the  oovenanl 
«f  wairanty  can  only  be  sustained  when  the  grantee  has  been  actually 
•evicted  by  one  holding  a  paiamount  title  to  the  grantor.  4  Kent's  Com.  479; 
43edg.onDam.  152;  WiOmmr.  riOMm,  26  N.H.  229;  iSea  v.  JifM2er,  5  Lsns. 
196.  Bnt  whexe  there  ia  a  breach  of  the  covenant  of  teiflin,  the  action  can 
be  maintained  at  any  time  after  the  conveyance.  Sedg.  on  Dam.  175;  Field 
•on  Dam.,  sec.  448.  It  ia  the  general  rule  that  the  meosare  of  damages  on 
4he  breach  of  the  covenant  of  seisin  is  the  amount  of  the  consideration  and 
interest  Field  on  Dam.,  aec.  443;  Ldami  v.  iSltoiie,  10  Man.  469;  SMb$  v. 
Pope,  2Me.  378;  Blaiey,  Bwmham,2dyi.  437;  PkipptT.  Tarjaiey,  31  Mo. 
-433;  Park  v.  Cheek,  4  Coldw.  20;  Bheeom  v.  Enox,  8  Chaad.,  Wis.,  296; 
MUeheU  v.  ffaem,  4  Conn.  496;  Parker  v.  Browm,  15  N.  H.  176;  NtUting  v. 
Herlteri,  36  N.  H.  12a 

As  to  the  amount  of  damages  on  the  breach  of  a  covenant  of  warranty, 
-there  has  been  much  discussion;  the  majority  of  cases  holding  that  the 
measure  of  damages  is  the  amount  of  the  purchase-money  with  interest, 
4uid  costs  sustained  by  the  grantee  on  eviction.  The  leading  case  holding 
this  rule  is  Staaie  v.  Ten  Eyek,  3  Caines,  111,  in  which  case  Chancellor 
Kent  laid  down  the  rule,  according  to  principles  held  in  the  English  cases, 
4uid  in  analogy  with  the  rules  as  to  the  measure  of  damages  on  a  breach  of 
warranty  in  the  sale  of  chattels  generally.  The  New  York  rule  is  followed 
.-generally  in  the  United  States,  except  in  the  states  of  Massachusetts, 
Maine,  Connecticut,  Vermont  and  Louisaaa.  In  these  states  the  rule  is 
-the  value  of  the  land  at  the  time  of  eviction.  Chre  v.  Breaderp  8  Mass.  628; 
Wynum  v.  Ballard,  12  Id.  304;  Ouehman  v.  Bkmekard,  2  Me.  266;  Hardy  v. 
Kelsfm,  27  Id.  626;  CaeOe  v.  Pierce,  2  Boot,  294;  SterUng  v.  Peel,  14  Conn. 
1246;  Eeekr  v.  Wood,  30  Vt  242;  Smith  v.  Sprague,  40  Id.  43;  WMerr. 
•Cimmy,  12  La.  An.  634;  CoUsman  v.  BaUard,  13  Id.  612;  Field  on  Dam., 
«ec  462. 

In  New  Hampshire  the  rule  was  left  uncertsin  in  Loomie  v.  Beddl,  11  N. 
H.;  but  in  the  subsequent  cases  of  WUUon  v.  WUleon,  26  Id.  229,  and  in  Fo§-^ 
Her  V.  Thompmm,  41  Id.  873,  it  was  held,  in  conformity  with  tho  general 
rule,  that  the  measure  of  damages  was  the  consideration  and  interest,  and 
-the  costs  of  suit  attending  eviction. 

The  Civil  Code  of  California,  sec.  3304,  follows  the  general  rule.  It  is 
there  provided,  that,  "The  detriment  caused  by  the  breach  of  a  covenant 
-of  '  seisiu,'  of  '  right  to  convey,'  of  '  warranty,'  or  of  '  quiet  enjoyment,'  in 
•a  grant  of  an  estate  in  real  property,  is  deemed  to  be:  1.  The  price  paid 
to  the  grantor,  or  if  the  breach  Ib  pardal  only,  such  proportion  of  the  price 
as  the  value  of  the  property  affected  by  the  breach,  bore  at  the  time  of  the 
.grant  to  the  value  of  the  whole  property;  2.  Interest  thereon  for  the  time 
•during  which  the  grantee  derived  no  benefit  from  the  property,  not  exceed- 
ing five  years;  3.  Any  expense  properly  incurred  by  ^e  covenantee  in  de- 
iending  the  possession."  See  LevitJty  v.  Canning,  33  CaL  299;  JHcOary  v. 
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J7iM<tM0tf,  39  Id.  860.  Am  a  general  role,  ewU  will  indnde  neoenary  conn* 
eel  fees  in  defending  the  title.  Boberimm  ▼.  Lemon,  2  Bneh,  Ky.,  301;  Dal-^ 
Um  ▼.  Booker,  8  Nev.  190;  SmUh  v.  Spmgue,  40  Vt.  43;  Hcwdmg  v.  LarBn^ 
41  ia  4ia  In  Tezae,  in  the  case  of  Ttamer  v.  MHUr,  42  Tex.  4I8»  it  wa» 
held  that  counsel  fees  woold  not  he  allowed,  unless  there  was  an  agreement 
to  pay  such,  and  the  court  distinguished  the  case  from  Rowe  t.  HeaJtht  23 
Id.  614,  where  counsel  fees  were  allowed,  hut  it  was  under  an  agreement  to- 
pay  the  costs  of  litigation.  In  Louisiana,  under  the  statute,  attoraeys^ 
fees  cannot  he  recovered.  WiUiame  v.  LeBHamc^  14  La.  An.  707;  LaU  t» 
Id.  826. 


Beebb  V.  Strong. 

6LA2n>XBOUS  WoBDB,  HOW  TAKEN.— Words  are  not  to  he  taken  in  ih» 
milder  sense  alter  verdict,  which  finds  them  to  have  heen  spoken 
maliciously. 

AonoK  on  the  oaae  for  these  words:  **  My  wife  has  taken  a 
false  oath,  and  it  was  through  the  instigation  of  Beers  and 
Booth,  her  sons.  My  wife  has  taken  a  false  oath,  she  is  a  poor 
creature,  and  if  it  had  not  been  for  Andrew  Beers  and  David 
Booth  she  never  would  have  done  it;  they  are  the  foundation 
of  the  quarrel.  My  wife's  children  have  taken  her  before 
Squire  Hinman,  and  have  made  her  take  a  false  oath,  and  I 
have  seen  and  taken  a  copy  of  it.  David  Booth  and  Andrew 
Beers  took  my  wife  before  Squire  Hinman,  and  there  persuaded 
her  to  take  a  false  oath;  and  I  don't  Uame  her  so  much  as  I 
do  Booth  and  Beers,  for  they  were  the  vexy  means  of  it,  and 
she  never  would  have  done  it  but  for  them." 

General  issue  pleaded,  and  verdict  for  the  plaintiff, 

Mr.  Edwards  moved  in  arrest,  on  the  ground  that  the  words 
were  not  actionable. 

Motion  overruled* 

By  Ooubt:  The  words  laid,  natuzally  import  that  the  de- 
fendant's wife  had  been  guilty  of  pexjuxy,  snd  that  the  plaintiff, 
by  procuring  her  to  commit  tiie  crime,  had  been  goiUy  of  sub- 
ornation of  perjury,  and  so  are  actionable.  Words  are  not  to 
be  taken  in  a  milder  sense  than  they  have  in  common  accepta- 
tion; especially  after  verdict,  which  ascertains  that  they  were 
spoken  maliciously,  and  with  intent  to  defame. 


It  was  formerly  the  rule  of  the  Engliiih  courts  to  give  the  mildest  ooiii» 
•tmction  to  wotde  chaiged  as  slanderoua.    Says  Starkie  (Slander,  pu  Vt% 
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3  e<L ):  "  There  is  no  branch  of  the  English  law  in  which  the  early  deds- 
ions  of  the  courts  exhibit  so  many  ineonaisteBeiea  as  In  the  cases  decided 
on  the  law  of  slander.  The  evil  appears  chiefly  to  have  arisen  from  the 
stndious  efforts  made  to  strain  the  meaning  of  defamatory  expressions  into 
some  sense  or  interpretation  never  intended  by  the  ntterer;  but  which,  if 
intended,  would  be  capable  of  a  harmless  and  inoffensive  construction. 
Later  decisions,  however,  have  trimmed  and  adjusted  the  law  on  this  sub- 
ject; so  that  words  are  now  taken  in  their  natural  sense,  and  in  such  as- 
the  hearers  were  given  by  the  utterer  to  understand  them.**  And  on  the 
same  point  it  is  remarked  in  Bcish  v.  LofnmeTf  20  Pa.  St.  159,  that  *'the- 
carlicr  English  judges  discouraged  the  action  of  slander  by  all  sorts  of 
evasions,  such  as  the  doctrine  of  miUori  mami,  and  by  requiring  the  slander- 
ous charge  to  have  been  uttered  with  the  technical  precision  of  an  indict* 
ment." 

It  was  early  held  in  English  law  that  to  charge  a  person  with  sabonia^ 
tion  of  perjury  was  slanderous.  1  RoL  Ab.  41;  Harris  y.  JHaoom,  Groe.  Jao;. 
158. 


Bradlet  t;.  Blodget. 

[XZBBT,  iX] 

BlAL  ESTATB— PABOL  AGBEEMENT  RELATIVE  TO  SALE  07.— When  Uuids- 

aie  sold  and  conveyed  by  deed,  describing  the  metes  and  bounds,  lines 
and  supposed  quantity,  a  parol  agreement,  at  the  same  time  to  pay 
the  grantee  for  all  that  it  shall  fall  short  on  measurement  is  void,  bdn^p 
within  the  statute  of  frauds. 

AcnoK  on  the  case,  statiiig  that  the  plaintifb  puxchased  of 
the  defendant  a  certain  tract  of  land  sapposed  to  contain  aizty 
acresy  described  by  certain  metes,  bounds  and  lines.  That  at 
the  time  of  sale  and  delivery  of  the  deed  the  defendant  promis- 
ed,  if  on  actual  menflfnration  said  tract  of  land  should  fall  short 
of  sixty  acres,  be  would  satisfy  the  plaintiff  for  the  deficiency; 
and,  afterwards,  by  an  accurate  survey  and  mensuration,  there 
proved  to  be  but  forty  acres. 

The  defendant  demurred  specially,  and  far  cause  assigned: — 

1.  That  the  plaintiflb  might  have  their  remedy  on  the  cove- 
nants contained  in  the  deed; 

2.  That  it  appears  from  the  declaration^  the  plaintiffs  took  a 
deed  of  said  land  describing  the  quantity  and  bounds,  and  no 
parol  contract  or  agreement,  beyond  that  contained  in  the 
deed,  is  admissible  in  law; 

3.  The  declaration  shows  that  the  plaintiffs  saw  said  land 
and  received  a  deed,  giving  a  rule  to  find  the  quantity;  of  con*^ 
sequence,  there  was  no  deception; 

4.  That  the  promise  declared  upon  is  a  parol  promise,  con* 
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kerning  the  sale  of  lands,  and  therefore  within  the  statnte  of 
irauds  and  perjuries. 

The  plaintiff  joined  in  demurrer,  and  the  declaration  was 
-adjudged  insuflScient. 

By  CovBT,  Chief  Justice,  Dnn  and  Fmox,  JJ.  The  de* 
^laration  is  insufficient  on  two  grounds: 

1.  Because  the  plaintiffs  might  have  known  the  quantity  of 
land  before  they  paid  the  money,  it  being  particularly  described 
l>y  metes  and  bounds;  and  no  pretense  but  that  the  title  well 
passed,  or  that  the  lines  therein  described  fell  short,  or  that 
the  angles  are  misdescribed.  And  as  the  deed  contained  in  it 
•demonstratiTe  evidence  of  its  contents,  any  parol  contract,  con- 
tradicting the  same,  or  relative  thereto,  is  inadmissible; 

2.  Because  it  does  not  appear  that  the  agreement  was  reduced 
to  writing,  and  therefore  void  by  the  statute  of  frauds  and  per- 
juries; as  the  defendant,  in  his  special  demurrer,  points  out 
the  contract,  as  coming  within  the  statute,  on  the  ground  of 
being  a  parol  contract,  and  the  plaintiff  not  replying  over  and 
■alleging  it  to  be  otherwise,  it  must  be  presumed  the  promise 
was  not  committed  to  writing. 

Judge  Shebicav,  dissenting.  The  agreement  is  not  within  the 
statute  of  frauds  and  perjuries,  it  being  a  promise  only  to  pay 
back  a  sum  of  money  overpaid  for  the  land,  if,  upon  actual 
mensuration,  it  fell  short  of  its  supposed  contents.  And  the 
^agreement  appears  to  be  legal  and  reasonable,  for  the  price  of 
the  land  was,  by  agreement  of  the  parties,  to  be  in  proportion 
to  the  contents,  which  could  not  be  known  but  by  its  being 
eurveyed  by  some  skillful  surveyor,  which  the  parties  might 
weU  postpone  to  some  convenient  time;  and  if,  when  ascertain- 
•ed,  it  appeared  that  more  than  the  price  agreed  on  had  been 
paid,  the  surplus  ought  to  be  refunded.  And  if  the  promise 
had  been  within  the  statute  of  frauds  and  perjuries,  and  in 
writing,  it  need  not  have  been  set  forth  in  the  declaration,  but 
might  have  been  given  in  evidence  on  the  general  issue;  and 
no  advantage  can  be  taken  of  the  omission  on  a  general  or 
special  demurrer.  Baym.  450,  451-2;  Jones,  158;  S.  0.  1  Bac. 
Abr.  75;  Buller's  Nisi  Prius,  276. 


This  case  di£BBn  from  a  case  previciuly  dedded  hi  Comieeticat  In 
JioU  V.  Hurd,  1  Root,  73,  decided  at  the  Aogust  term,  1776,  it  was  held 
that  a  promijse  to  pay  or  di&connt  for  what  a  tract  of  land  fihall  fall  short 
4>t  the  f£uantity  in  ike  deed  is  not  within  the  statute  of  frauds.  Though 
4he  case  of  Bradley  v.  Bhdget  has  not  since  heen  overruled  in  Connecticut, 
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it  IS  oertaiiily  yeiy  mack  weakened  by  Baatier  ▼.  (7ay,  14  Conn.  122,  where 
it  is  held  that  when  a  divisiofn  among  hein  of  certain  real  eatate  was  made- 
into  three  panels,  according  to  a  rerhal  agreement,  and  releaae  deeds- 
mntoally  exeented  and  deliTered.  and  a  part  of  the  agreement  waa  that 
one  of  the  heira  ahonld  pay  to  another,  whose  portion  was  smaller  nnder 
the  division,  a  certain  snm,  that  the  statute  of  fnnds  constitnted  no  har  to- 
a  aait  for  thia  anniL  In  Indiana,  in  Cfrem  t.  FisrMMm,  2  Blaekl  824,  the 
eaae  of  JHoU  t.  ffiard  ia  followed.  FrohaUy  no  better  mle  can  be  laid 
down  to  determine  anch  caaee  than  that  given  by  Browne,  in  hie  work  oft 
the  atatute  of  frauds,  sec.  270,  where  he  says.  ''"Where  adeed  has  been  actn* 
ally  exeented  or  a  title  to  land  in  any  way  paaaed,  agreementa  between  the- 
partiea  aa  to  peenniary  liabilitiee  growing  out  of  the  tranaaotion,  but  not 
going  to  take  away  any  intereat  in  land  from  the  grantee,  are  not  affected 
by  the  statnte."  8o  a  promise  to  pay  for  improvements  made  on  land  is- 
not  within  the  statute:  Frtar  v.  Hardaiberght  5  Johns.  272L  And  a  parol 
agreement  to  abide  by  a  diviaion  line  is  obligatory:  Jaek$on  v.  DytUng^  2* 
Gainee,19a 

In  HeUi  V.  WocMdQt^  6  Band.  606,  there  waa  a  written  agreement  on 
the  aale  of  land,  that  the  purchaser  ahonld  aearch  for  coal  under  the  direc- 
tion of  the  vendor,  for  a  limited  time,  and  that  if  within  that  time  coal^ 
were  found  in  a  auificient  body  to  work,  the  purehaaer  ahonld  pay  aa 
augmented  price  for  the  land.  It  waa  held  that  a  parol  agreement  extend- 
ing the  time  within  which  the  aearch  may  be  continued,  and  therafore 
obliging  the  purchaser  to  pay  the  augmented  price,  ia  within  the  atatute  of^ 
frauda,  and  will  not  be  enforced  by  a  court  of  equity. 


Bradley  t;.  Gamp. 

[Xnav,  n.] 

LiAULrrr  or  Pabtvebs— Nones  of  DiaaoLunov.— Putners  are^  by^ 
law,  liable  to  be  jointly  charged  for  all  eredita  given  at  the  request  of 
either  partneri  relatmg  to  the  copartnerahip  buaineaB,  untQ  public  no- 
tice is  given  of  a  dissolution;  and,  on  a  joint  contract,  if  one  only  be> 
aued,  it  ia  matter  of  abatement,  but  no  advantage  can  be  taken  of  it 
under  the  general  iwne. 

EsBOB  from  the  court  of  common  plena  on  a  bill  of  ezcep- 
tions.  The  plaintifib,  being  trnstees  to  the  insolvent  estate  of 
Reynold  Marvin,  Eeq. ,  brought  their  action  of  book  debt  against 
the  defendant,  Joel  Camp.  The  general  issne  was  pleaded  and 
joined  to  the  court,  and  a  judgment  rendered  for  the  defend- 
ant. The  case,  as  it  appeared  on  trial,  was  then  stated  in  a  bill 
of  exceptions,  and  certified  by  the  judge.  Some  time  in  the 
year  1769,  the  defendant  entered  into  a  copartnership  trade  with 
Silas  Bingham,  which  extended  only  to  the  purchasing  of  gooda 
from  a  certain  Mrs.  Webb,  at  Weathersfield,  as  occasion  should 
xequire,  to  supply  a  store  in  Salisbury,  in  the  county  of  Litoh<<^ 
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ifieldy  for  the  purpose  of  retailing.  This  partnership  was  die- 
eolved  in  Hay,  1762»  by  mutual  agreement.  The  dissolution 
uraa  published  by  a  declaration  in  the  hearing  of  several  per- 
sons who  were  oalled  as  witnesses,  and  never  published  in  any 
•other  manner  but  was,  however,  generally  known  in  the  town  of 
Salisbury.  By  the  dissolution,  all  debts  due  the  company  be- 
•came  the  property  of  Bingham,  who  became  liable  for  the  debts 
of  the  company;  and  for  that  purpose  gave  his  promissoiy  note 
iio  Camp  for  two  thousand  eight  hundred  pounds,  conditioned 
to  indemnify  against  all  demands  upon  the  partnership.  Oamp, 
«t  the  same  time,  received  about  two  hundred  pounds  for  his 
^hare  of  the  profits  during  the  continuance  of  the  partnership. 

The  account  of  Marvin,  exhibited  on  the  trial,  stood  charged  to 
C/amp  and  Bingham  in  company.  It  contained  only  charges  for 
•cash  advanced  and  services  rendered  as  attomqr  in  prosecuting 
49undry  suits  at  law,  commenced  in  the  name  of  Oamp  ft  Bingham, 
ior  the  collection  of  debts  owing  them  during  their  partnership 
trade.  The  engagement  of  Marvin  was  made  through  Bingham 
in  the  month  of  August,  1762,  subsequent  to  the  dissolution  of 
ihe  partnership,  Bingham  being  the  acting  partner.  Marvin,  liv- 
ing in  Litchfield,  had  no  knowledge  of  the  partnership  of  Camp  ft 
3ingham  until  he  entered  on  this  employment,  when  he  was  in* 
formed  it  was  a  partnership  affair,  which  appeared  from  the 
face  of  the  accounts  and  notes  to  be  put  in  suit;  but  he  was  not 
:then  notified,  nor  did  he  at  any  time  know  of  the  dissolution. 
At  the  same  time  he  undertook  this  employment  he  did  business 
for  Bingham  individually.  Camp,  during  this  time,  had  no 
Imowledge  of  the  commencement  of  these  suits,  nor  did  he 
know  that  Marvin  had  any  demands  on  him  or  Bingham,  for 
business  done  in  their  names,  until  a  short  time  before  the  be- 
^rixming  of  this  action.  Bingham  had  the  sole  direction  of  the 
business  done  by  Marvin,  and  he  received  the  proceeds  thereof 
to  his  own  use.  Subsequent  to  these  transactions,  and  before 
"Commencement  of  suit,  Bingham  died  a  bankrupt. 

On  this  case,  four  questions  of  law  were  referred  to  the  court 
of  common  pleas: 

1.  Whether  the  dissolution  of  the  partnership  was  pub- 
lished in  such  a  manner  as  to  exonerate  Camp  from  the  subse- 
•quent  contracts  of  his  partner  on  the  company's  credit; 

2.  Whether  a  dissolution  of  the  partnership  which  re- 
spected only  the  future  purchase  and  sale  of  goods,  though  it 
liad  been  published  with  all  the  usual  forms,  could  affect  a  con- 
^tract  like  this,  which  arose  out  of  it  as  a  necessary  consequence; 
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3.  Whether  if  two  or  more  join  in  a  suit  it  does  not  con- 
etitate  such  a  partnership  or  connection,  hy  holding  ont  a  joint 
credit  aa  to  render  them  all  liable  for  the  expense  of  prose- 
cntingy  howerer  their  several  interests  may  be  in  the  event; 

1.  Whether  this  action  being  brought  against  Camp 
alone,  without  any  reference  to  Bingham  in  the  declaration, 
under  all  the  drcumstancee,  can  be  supported  on  the  present 
issue. 

These  were  the  only  points  made  in  the  cause.  Judgment 
being  rendered  for  the  defendant,  the  errors  assigned  were: 
That  the  court  had  mistaken  the  law  on  each  of  the  points  in 
question.  On  the  plea,  in  nutto  ed  erraiumf  it  was  now  aigued 
in  this  court. 

Mr.  Beeve  and  Mr.  Ktrby,  for  the  plaintifBi  in  error. 

On  the  first  point  they  cited  Layfidffs  caa$,  1  Salk.^  293; 
Grace  t.  Smiih,  2  W.  BL,  988;  and  Fom  ▼.  Banbury,  Cowper, 
449,  to  show  that  the  liability  of  each  partner  continued,  until  a 
notice  of  dissolution  was  published. 

On  the  second  point,  they  maintained,  that  notwithstanding 
the  dissolution  of  the  partnership,  it  continued  for  special  pur- 
poses, such  as  the  collection  of  joint  debts  due  the  firm. 

On  the  third  point,  they  dted  Carvick  ▼.  Vichery,  Doug.  81, 
in  order  to  show  a  joint  liability  where  tbqr  prosecute  any  joint 
undertaking. 

On  the  fourth  point,  they  maintained  that  contracts  of  thiskind 
have  ever  been  held  to  be  joint  and  sereral;  and,  at  all  events, 
the  exception  should  have  been  taken  as  matter  of  abatement, 
for  where  there  is  a  neglect  to  take  exception  at  the  beginning 
of  a  suit,  the  point  is  supposed  to  haye  been  waived.  To  which 
thqr  cited  Bice  ▼.  8hule,  2  W.  Bl.,  697;  Jba  t.  8mUh,  Id.  947; 
Sayer  v.  Chaytor,  Lutw.  216;  Gilbert  r.  Bath,  1  8tr.  608;  and 
Wkiicamb  ▼.  Wkikng,  Doug.  629. 

Mr.  Var^ield  and  Mr.  Strong,  for  the  defendant,  maintained 
that  notice  of  the  dissolution  was  as  extensiTely  published  as 
was  the  existence  of  the  partnership,  which  was  only  known  in 
the  town  of  Salisbuxy,  where  the  business  was  carried  on.  That 
the  fact  that  Harrin  haying  before  done  business  for  Bingham 
individuaUy  was  presumptive  of  his  looking  to  him  solely  for 
remuneration  in  the  collection  of  the  firm  debts. 

As  to  the  last  point,  it  was  maintained  that  as  the  plaintUb 
had  declared  upon  a  contract  with  Camp  only,  and  the  issue 
was  that  the  defendant  was  not  indebted  in  the  manner  and 
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form  of  the  declaration,  the  evidence  on  the  trial  of  a  contract 
with  Camp  and  Bingham  did  not  support  the  iasue.  That  a 
recovery  in  the  present  case  could  not  be  pleaded  in  bar  of  an- 
other action  upon  the  joint  contract,  for  the  record  will  noi 
show  the  action  to  be  the  same;  and  to  this  they  cited  LegUst 
T.  Champante,  2  Str.  820. 

The  CmsF  Jushob  mentioned  a  case  which  had  been  deter* 
mined  upon  the  anthoriiy  of  a  case  now  read  from  Strange,  but 
the  later  authorities  were  the  other  way. 


By  CouBT.  A  copartnership  in  trade  being  formed,  the  part* 
ners  become  liable  to  be  jointly  charged  for  all  services  done, 
or  credits  giTcn  at  the  request  of  either  of  them,  relating  to  the 
business  of  the  copartnership;  and  so  continue  liable  till  pub- 
lic notice  is  given  of  the  copartnership  being  dissolved.  Thia 
is  necessary  for  the  benefit  of  trade,  and  to  prevent  imposition; 
and  so  far  as  the  right  each  partner  derives  from  the  formation 
to  contract  for  the  company  relates  to  creditors,  that  right  i» 
not  vacated  until  public  notice  of  a  dissolution  is  given.  Ib» 
T.  Earibury,  Cowper,  449.  In  the  present  case,  this  notice  waa 
not  given,  nor  had  the  creditor  any  knowledge  of  the  fact.  He- 
might  well,  therefore,  charge  the  partners  in  company;  more 
especially  as  the  services  he  rendered  were  prima  facie  for  their 
joint  benefit,  being  the  prosecution  of  suits  in  their  joint  names, 
and  which  arose  out  of  the  company  transactions. 

There  can  be  no  doubt  but  a  right  of  action  survived  against 
the  surviving  partner;  especially  if  it  be  considered,  that  all 
company  contracts  are  in  their  nature  joint  and  severaL  And 
as  to  the  manner  of  bringing  this  suit,  it  might  have  been  well 
for  the  purposes  of  certainly,  and  benefit, of  the  defendant,  in 
preparing  his  defense,  to  have  declared  that  the  debt  was  con- 
tracted by  the  defendant  in  company  with  Bingham.  But  a 
failure  thus  to  declare  was  only  pleadable  in  abatement,  and 
could  be  of  no  avail  under  the  general  issue  on  which  the  cause 
was  tried:  Bice  v.  Shuie^  2  W.  Bl.  697;  S.  C.  5  Burrow,  2611; 
Ahot  V.  Smith,  2  W.  Bl.  947.  For  it  doth  not  falsify  a  charge 
of  debt  against  one,  to  show  that  another  is  also  indebted,  and 
might  have  been  joined  in  the  suit  Nor  doth  the  law  require 
the  same  circumstantiality  and  precision  in  declaring  upon 
specialties,  or  other  writing  of  which  there  is  a  profit,  as  on  a 
special  aesumpeii,  where  the  defendant  has  no  means  of  identi- 
fying the  contract  but  from  the  declaration;  and  a  small  varia- 
tion between  the  allegations  and  the  proofs  may  be  fatal. 
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Therefore,  the  jadgment  of  the  coart  of  oofflmon  pleee  was 


Magk  t;.  Parsons. 

LiABUJTT  TO  SuPFOBT  Wife's  Pabents.— A  8011-iii-lew  cumol  ho  hdd 
liaUe  for  the  support  of  his  wife's  parents. 

Ebbob  from  the  court  of  common  pleas.  The  eeleotmen  of 
the  town  of  Ljme  brought  their  petition  to  the  court  of  common 
pleas,  setting  forth:  ^'That  Samuel  Bennet,  of  said  Lyme,  by 
reason  of  age  and  infiimityy  has  become  poor,  impotent,  and 
unable  to  mftint.aiTi  himself;  and  that  he  has  no  estate  wherewith 
it  may  be  done;  that  Elizabeth  Mack,  of  said  Lyme,  is  the 
daughter  of  said  Bennet,  and  lawful  wife  of  Josiah  Mack,  and 
that  said  Josiah  Mack  is  possessed,  in  said  Lyme,  of  a  large  and 
plentiful  estate,  and  is  abundantly  able  to  maintain  and  support 
his  wife's  said  father;  and  that  said  Josiah  is  the  only  relation 
able  to  maintain  said  Samuel;  therefore  praying  the  court  to 
order  and  decree  that  he  provide  for  and  support  said  Samuel, 
agreeably  to  the  statute  in  such  case  provided.''  By  which  stat- 
ute it  is  enacted,  **  That  when  and  so  often  as  it  shall  happen 
that  any  person  or  persons  shall  be  naturally  wanting  of  under- 
standing, so  as  to  be  incapable  to  provide  for  themselves;  or  by 
the  providence  of  Gh>d  shall  fall  into  distraction,  and  become 
non  compoe  menttB;  or  shall,  by  age,  sickness,  or  otherwise  be- 
come poor  and  impotent,  and  unable  to  support  or  provide  for 
themselves,  and  having  no  estate  wherewithal  they  may  be  sup- 
ported and  maintained,  then  they,  and  every  of  them,  shall 
be  provided  for,  taken  care  of,  and  supported  by  such  of  their 
relations  as  stand  in  the  line  or  degree  of  father  or  mother, 
grandfather  or  grandmother,  children  or  grandchildren,  if  they 
are  of  sufficient  ability  to  do  the  same/' 

The  respondent  demurred;  but  the  court  of  common  pleas 
adjudged  that  the  facts  stated  were  sufficient  to  warrant  a  de- 
cree; and  thereupon  did  decree,  that  the  plaintiff  in  error  should 
support  said  Samuel,  agreeably  to  the  prayer  of  the  petition. 

Two  exceptions  were  taken  to  this  decree: 

1.  That  the  statute  extends  to  natural  relations  only,  by  force 
of  which  a  person  is  obliged  to  support  his  relations  by  Uood, 
if  needy,  within  the  degrees  mentioned  in  the  statute,  and  no 

others; 

1 


18  Adams  v.  Eellooo.  [Gonn 

2.  That  if  there  is  any  liability,  it  is  a  duty  of  the  wife,  which 
is  thrown  upon  the  husband  in  consequence  of  the  marriage;  and 
therefore  the  wife  ought  to  have  been  joined  in  the  process. 

And  the  judgment  was  reversed. 

By  OouBT.  A  son-in-law  is  not  holden  for  the  parents'  sup- 
port within  the  words  of  the  statute;  nor  is  he  within  the  intent 
of  it,  which  is  merely  to  enforce  the  law  of  nature,  or  the  mu- 
tual obligation  to  support  between  parent  and  child,  resulting 
from  that  law,  or  their  natural  relation  to  each  other;  and  so 
has  been  the  exposition  of  the  statute  of  England,  expressed  in 
Kke  terms.  Sex  v.  Dempaon,  2  Str.  956;  Bex  t.  ifunden,  1  Str. 
190.  There  the  son-in-law  was  adjudged  to  be  not  holden, 
though  he  receiyed  a  good  fortune  with  his  wife*  Here  none 
was  receiyed. 


rhe  same  point  wm  decided  «al»eqaently  iaiSSUrmcHi  ▼•  JMM$,  1  Boot» 
200;  and  this  dedfllon  of  Mads  v.  ParmmBf  approved. 


Adams  t;.  Esllogg. 

[Ensf,  196.] 

DsviBS  or  BsAL  Estate  by  Wifb.— A  /mm  comi  cumol  defiie  reel 
estate  to  her  husband. 

Appeal  from  a  judgment  in  the  court  of  probate,  establishing 
the  will  of  Mazy  Eellogg.  The  testatrix  was  possessed  of  a 
laige  real  estate,  which  die  derived  from  a  former  husband,  by 
devise.  She  made  her  will,  devising  all  this  estate  to  Elias  Eel- 
logg* her  then  husband  (except  two  small  legacies  to  her  brother 
and  brother's  daughter),  and  appointed  him  sole  executor.  This 
will  was  exhibited  before  the  court  of  probate,  proved  and  es- 
tablished by  the  judge.  The  appellant,  being  the  brother,  and 
only  heirH&t-law  of  the  testatrix,  took  an  appeal. 

The  appellant  assigned  two  reasons  for  his  appeal: 

1.  That  the  testatrix,  at  the  time  of  making  and  executing 
said  will,  was  a  feme  covert^  and  the  wife  of  the  said  Elias  Eel- 
logg, the  executor  and  appellee  in  this  case;  and  therefore  the 
same  is  void  and  of  no  force; 

2.  That  the  testatrix  made  said  will  underthe  coercion  and  in 
consequence  of  the  mal-treatment  and  compulsion  of  the  said 
Elias,  and  tor  her  own  peace  and  security,  and  therefore  said 
will  and  the  probate  thereof  ought  to  be  set  aside. 


^r 
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The  appellee  replied  to  the  first  reason:  That  said  will  and 
testament  was  the  volnntaxy  act  and  will  of  the  testatrix,  and 
^after  the  same  was  made  by  the  consent  of  her  said  husband; 
«nd  after  the  same  was  made,  her  said  husband  assented  to  it; 
4Uid  after  the  death  of  the  said  Maiy,  the  said  husband  assented 
to  the  same,  approyed  thereof ,  and  caused  said  will  to  be  proved 
•and  approved,  as  aforesaid. 

And  to  the  second  reason:  That  said  Mary,  being  of  sound 
mind  and  memory,  made  said  will  and  testament  of  her  own 
mere  motion,  without  any  maltreatment,  coercion,  compulsion, 
solicitation,  request  or  importunity,  done,  made  or  had  by  the 
«aid  Elias,  or  any  other  person  in  his  behalf. 

To  the  first  part  of  the  reply,  there  vras  a  demurrer  and 
joinder  in  demurrer;  to  the  second  part  an  issue  was  taken  to 
the  court. 

Judgment  v?as  for  the  appellant. 


By  Coubt:  With  regard  to  the  second  exception  to  the 
we  do  not  find  proof  of  any  particular  acts  of  coercion,  or  mal- 
treatment, used  to  obtain  it;  but  the  case,  in  this  respect,  is 
left  to  rest  on  the  common  presumption  arising  out  of  the  con- 
dition of  coverture. 

As  to  the  other  exception,  it  is  a  general  rule  of  the  English 
common  law  that  a  feme  covert  cannot  make  a  will,  because  she 
is  under  the  power  of  her  husband,  and  obligations  and  habits 
of  submission  to  him.  The  reason  of  this  rule  applies  with 
special  force,  in  case  of  a  devise  directly  to  the  husband  him- 
self; and  it  holds  good  in  all  countries.  The  disability  of  a 
feme  covert  in  this  respect,  at  common  law,  is  not  removed  by 
the  statute  of  wiUs  in  this  state,  for  it  excepts  persons  '*  legally 
disabled,"  as  /eme8  covert  in  particular  were  considered  at 
common  law  to  be.  With  regard  to  the  exceptions  to  this  gen- 
eral rule,  as  they  are 'laid  down  in  the  books,  they  do  not  go  at 
all  to  real  estate,  which  is  the  most  important,  as  well  as  most 
convenient  to  be  preserved  for  heirs;  nor  to  other  dispositions 
that  may  benefit  the  husband,  or  to  obtain  which  might  induce 
from  him  coercion  or  other  measures,  destructive  of  family 
peace  and  quiet.  A  feme  covert,  it  is  said,  may  make  a  vnll  of 
personal  estate,  vnth  the  consent  of  her  husband;  but  this  is 
only  the  husband  giving  away  his  own  estate  in  compliance  to 
his  wife,  or  may  be  in  compliance  vdth  a  marriage  settlement; 
and  he  may  revoke  the  will  before  or  after  her  death,  at  any 
time,  until  it  be  proved. 
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It  is  saidy  also,  that  a  feme  covert  may  make  a  will  of  hex 
things  in  action;  but  the  husband  can  haye  no  inducement  to 
obtain  a  'will  of  these;  for  he  can  at  pleasure  reduce  them  to 
possessiony  and  make  them  his  own  without  a  will,  at  any  time 
during  the  coverture. 

It  is  further  said,  that  a  feme  covert  may  make  an  executor 
of  things  in  her  hands,  as  executrix;  but  she  cannot  devise 
them.  It  doth  not  affect  the  interest  of  her  husband,  nor  that 
of  her  heirs,  whether  she  make  the  appointment  or  not. 

There  is  one  case,  indeed,  in  which  a  feme  covert  is  admitted 
to  have  a  power  with  her  husband  to  dispose  of  real  estate,  but 
it  is  not  by  will;  she  may  do  it  in  England  by^ne,  and  here  l>y 
deed;  but  this  may  be  of  necessity,  for  the  present  support  and 
better  accommodation  of  herself  and  family.  She  is  to  be  ex- 
amined also  before  a  magistrate,  whether  she  acts  freely;  nei- 
ther of  which  reasons  operate  in  favor  of  her  having  power  to 
dispose  of  her  estate  by  will.  It  is  also  against  the  general 
policy  of  the  law,  with  regard  to  marriage,  which  makes  the 
wife  one  with  her  husband,  and  disables  her  separately  or  with- 
out him,  to  make  any  contract,  or  do  any  legal  act  to  bind  his 
interest  or  her  own;  that  she  should  have  a  power  of  contract- 
ing with  him,  or  devising  to  him,  which  supposes  her  possessed 
of  a  contracting  or  disposing  power,  independent  of  him. 

Wherefore,  we  are  of  opinion  that  the  devise,  in  this  case, 
from  the  feme  covert  to  her  husband,  is  void;  and  that  the 
decree  of  the  court  of  probate,  approving  the  will,  should  be 
xevexsed. 


COIT  V.  FiTOH. 

[Xim»354.] 

HosTOAOKi's  Bight  to  Sub  in  Law  and  Equitt.— The  peadtiMy  of 
a  snit  npon  a  bond  is  no  bar  to  an  action  of  ejectment  for  the  leoovery 
of  lands  mortgaged  to  secure  the  some  debt 

AonoN  of  disseisin.  It  appeared  from  the  facta  in  this  case 
that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
seven  hundred  and  twenty  pounds,  fourteen  shillings  and  eleven 
pence,  which,  before  that  time,  was  secured  by  two  notes  pay- 
able on  demand.  At  the  time  aforesaid,  the  plaintiff  demanded 
further  security;  and  the  defendant,  in  order  to  obtain  further 
time,  made  and  executed  to  the  plaintiff  two  deeds  of  the  land 
described  in  the  declaration,  on  condition  that  if  said  Fitch 
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his  heirs,  executors^  administrators,  or  assigns,  should  well  and 
truly  pay  or  cause  io  be  paid  to  the  said  Ooit,  his  heirs,  exec- 
utors, administrators,  or  assigns,  the  amount  of  the  said  notes, 
then  said  deeds  should  be  void.  It  further  appeared  that  on 
the  thirtieth  of  April,  1785,  the  defendant  paid  to  the  plaintiff 
the  sum  of  one  hundred  and  eighty-nine  pounds,  nine  shillings 
and  five  pence,  in  full  discharge  of  one  of  said  notes,  and  the 
plaintiff  received  the  same  in  payment  thereof.  Subsequently, 
suit  was  begun  against  the  defendant  on  the  other  note,  before 
the  court  of  common  pleas,  in  the  county  of  New  London,  and 
on  the  first  Tuesday  of  February,  1785,  the  plaintiff  then  re- 
coTered  judgment  for  the  sum  due  thereon  and  costs;  and  the 
plaintiff,  at  the  tune  of  the  action  herein,  had  his  execution  on 
said  judgment  ready  to  be  coUected.  On  behalf  of  the  defend- 
ant, it  was  contended  that  the  plaintiff,  haying  made  his  elec- 
tion of  personal  security  against  his  debtor,  the  said  deeds  be- 
came void  in  law. 

Mr.  Ohandler  and  Jfr.  Dixcn^  tat  the  defendant,  contended, 
that  the  principles  of  the  English  law,  respecting  mortgages, 
were  not  applicable  to  the  present  case;  for  in  England  they 
were  strictly  dead  pledges,  and  the  mortgagee  holds  no  other 
security  for  his  debt;  or  he  enters  into  possession,  and  pays 
himself  with  the  rents;  but  here,  there  were  obligations,  or  per- 
sonal security,  given  tor  the  debt,  and  the  creditor  also  held 
real  estate,  or  collateral  security  for  the  same.  He,  therefore, 
had  a  double  remedy,  and  might  pursue  which  he  pleased; 
when  he  had  made  his  election,  he  should  be  bound  by  it.  In 
this  case,  the  creditor  had  made  his  election,  by  receiving  part 
of  the  money,  and  commencing  a  suit  for  the  remainder;  he 
was,  therefore,  bound  to  pursue  that  line  only  for  satisfaction. 

Mr.  Spalding,  for  the  plaintiff  contended,  that  the  mort- 
gage deed  conveyed  an  estate,  defeasible  only  on  condition  of 
fuU  payment;  and  that  the  creditor  might  pursue  all  his  rem- 
edies at  once  until  that  object  was  obtained,  and  that  nothing 
short  of  that  could  affect  the  plaintiff's  title. 

By  CouBT.  The  plaintiff's  deed  vested  him  immediately  with 
the  fee  of  the  land,  and  was  defeasible  only  by  the  payment  of 
two  certain  notes,  one  of  which  is  not  yet  paid.  The  suit  had 
upon  it  was  a  demand,  but  not  payment.  As  to  the  plaintiff's 
having  made  his  election  by  that  suit,  it  is  true,  he  can  have 
but  one  satisfaction  for  his  debt,  but  both  securities  hold  till  he 
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lias  that.  No  proceedings  on  the  note,  short  of  payment,  will 
exonerate  the  land;  nor  will  ejectment,  or  any  proceedings  oa 
the  land,  discharge  the  note,  unless  it  be  a  foreclosure  of  the- 
equity  of  redemption,  which  takes  it  out  of  the  nature  of  a. 
pledge,  and  appropriates  it  in  payment;  nor,  as  hath  been  oon- 
tend^^  is  the  pendency  of  a  process  on  one  of  the  securities,  a 
bar  in  the  meantime  to  a  process  on  the  other.  It  hath  been 
adjudged,  that  pending  a  process  in  chancery,  for  a  foreclosure^ 
a  suit  may  be  brought  on  the  bond.  In  the  case  of  BumeU  ▼. 
Martin,  Doug.  401,  in  which  case  it  was  said  by  the  judge  to- 
have  been  **  settled  over  and  over  again,  that  a  person  in  such, 
a  case  is  at  liberty  to  pursue  all  his  remedies  at  once."  Satis* 
faction  for  the  debt  is  the  object;  this  is  the  duty  of  the  debtor 
to  make,  and  all  the  pledges  or  seouritieB  he  has  seen  fit  to  give,, 
to  enforce  a  fulfillment  of  the  duiy,  hold,  and  may  be  relied  on 
and  pursued  until  it  is  performed.  Should  there  be  an  attempt, 
to  pursue  either  of  them  farther,  specific  relief  may  be  had,  by^ 
an  audita  querela,  or  a  bill  in  equity.  Wherefore,  the  process 
upon  the  note  in  this  case,  as  it  has  not  produced  satisfaction, 
of  the  debt,  is  no  bar  to  the  present  action. 

So  judgment  was  rendered  for  the  plaintiff. 

[This  judgment  was  afterwards  affirmed  in  tiM  saprama  court 
of  anon*] 


BofiB  t;.  Brown. 

Ttalii»— Wh»  Ataujlblb.— ^The  benefit  of  a  tender  is  losllqra  sab^ 
sequent  demand  and  relmaL 

Ebbob  from  the  court  of  common  pleaa  Brown  brought  hi» 
action  to  the  court  of  common  pleas,  on  a  promissory  note* 
dated  thirteenth  of  April,  1778,  payable  in  one  year.  The  de- 
fendants pleaded  a  tender  in  continental  bills,  these  being  at. 
the  time  the  currency  of  the  country.  The  plaintiff  obtained, 
judgment,  which,  on  a  writ  of  error,  was  afterwards  reversed  by 
the  superior  court.  After  the  reyersal,  riz:  in  the  month  of  De- 
cember, 1786,  Brown  demanded  of  Bose  an*''*  Bussell  the 
money  said  to  have  been  tendered,  and,  upon  their  neglect  to- 
deliver  it,  demanded  payment  of  the  note,  which  was  not  com- 
plied with.  A  suit  was  then  begun  upon  the  same  note  before- 
the  court  of  common  pleas.  The  defendants  pleaded  the  for- 
mer suit  and  judgment,  setting  forth  the  whole  record.    Tb» 
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plaintiff  replied,  alleging  the  writ  of  exxor  and  reversal  and  the 
subsequent  demand  and  refusal.  The  defendants  rejoined  that 
the  continental  bills,  tendered  at  the  day  of  payment,  nvere  again 
offered  and  tendered  to  the  plaintiff  in  court,  at  the  time  of 
trial,  before  the  court  of  common  pleas,  mentioned  in  his  plea; 
that  according  to  the  course  and  order  of  said  court,  and  with 
the  knowledge  of  plaintiff,  the  bills  were  delivered  to  the  clerk 
for  the  use  of  the  plaintiff;  and  the  said  bills  having  been  kept 
by  the  defendants  ready  for  the  plaintiff,  from  the  time  they 
were  first  tendered  till  they  were  delivered  to  the  clerk,  had  be- 
come depreciated  and  of  no  value,  and  ceased  to  be  a  currency; 
and  that  they  had  been  kept  among  the  files  of  said  court  for 
the  plaintiff  till  the  present  time,  and  were  not  at  the  time  of 
said  demand  in  the  hands  of  the  defendants,  and  that  said  bills 
are  now  here  in  court  ready  for  the  plaintiff. 

To  this  there  was  a  demurrer  and  joinder  in  demurrer,  and 
judgment  was  given  for  the  plaintiff 

Exceptions  to  this  judgment  were: 

1.  That  the  plaintiffs  in  error,  having  lodged  said  monqr  with 
the  clerk  of  said  court,  as  aforesaid,  were  therein  exonerated 
from  any  liability  to  pay  said  note; 

2.  That  said  bill  being  wholly  depreciated,  when  the  defend- 
ant in  error  made  the  demand  mentioned  in  his  replication, 
therefore  no  damage  could  have  been  given  by  said  court  above 
the  value  of  said  bills. 

Judgment  of  the  court  of  common  pleas  affirmed. 

By  CouBT.  The  rejoinder  of  the  defendants  in  the  action  was 
insufficient: 

1.  Because  it  did  not  appear  from  their  plea  in  bar,  that  the 
tender  relied  upon  was  in  fact  made;  but  only  that  it  had  been 
pleaded  and  demurred  to  in  a  former  suit  upon  the  same  note; 
the  judgment  in  which  suit  was  afterwards  reversed,  and  the  re- 
versal removed  all  effect  of  the  pleadings  therein;  so  that 
though  the  record  remained,  it  was  not  evidence  of  the  truth  of 
the  facts  therein  averred  or  admitted. 

2.  Because,  admitting  the  defendants'  plea  in  bar  good,  both 
as  to  the  manner  and  matter  of  it,  yet  the  benefit  of  the  tender 
was  lost  by  the  subsequent  demand  and  refusal.  It  was  not  a 
sufficient  reason  for  the  refusal  that  the  money  when  so  de- 
manded had  depreciated  and  ceased  to  be  a  circulating  medium; 
nor  that  it  was  lodged  with  the  clerk  of  the  court  in  the  former 
suit;  for  as  the  plea  of  tender  was  there  decided  against  the 
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defendants,  the  money  remained  theirs,  and  it  behooved  them 
to  take  care  of  it. 

[This  judgment  was  afterwards  aflbmed  in  the  supreme  court 
of  errors.] 

This  case  correctly  holds  the  doctrine  of  the  oommon  law  as  to  tender; 
for  a  tender  to  he  available  as  a  plea,  must  always  be  kept  good,  and  ready 
for  the  creditor:  PuUifery.  Shepard,  86  111.  518;  Webster  y.  Pierce,  35  Id. 
158;  Deioes  v.  LoekhaH,  1  Tex.  539;  Brock  v.  Jones,  16  Tex.  461;  Mason  v. 
Oroom,  24  Ga.  211.  It  is  therefore  held  that  if  after  tender  made,  the 
money  tendered  is  used  by  the  debtor  in  his  business,  and  min^^ed  with  his 
other  money,  the  tender  is  not  valid:  Roosevelt  v.  BuIVs  Head  Bank,  45 
Barb.  579.  So  a  subsequent  demand  and  refusal  destroys  its  effect,  and  the 
plaintiff  may  maintain  his  action:  Mawny  t.  Harris,  2  Johns.  24  The 
rule  is,  therefore,  to  pay  the  money  into  court  when  a  plea  of  tender  is 
made,  so  it  shall  be  always  ready  for  the  creditor:  CvXUn  t.  Oreen,  5  Harr. 
17;  darhy.  MulUnix,  11  Ind.  532;  Jarboe  v.  McAiee,  7  B.  Men.  279.  The 
rule  is  oonectly  stated  in  Becker  t.  Boon,  61  N.  Y.  317,  where  it  is  held  that 
in  order  to  make  a  tender  before  suit  brought  available,  the  defendant  must 
pay  the  money  into  oourt,  and  allege  that  fact  in  his  answer. 
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Statutb  of  Fbauds— Pabt  Pebfobmancb.— ^Part  ezeontion  of  a  patol 
agreement  concerning  lands  takes  it  out  of  the  statute  of  frands. 

JIlSTAKB. — A  mistake  in  drawing  an  instrument  contrary  to  the  intent  of 
the  parties,  is  a  ground  for  relief  in  equity. 

Ebbob  from  the  court  of  common  pleas  sitting  as  a  court  of 
•chancery.    Plaintiffs  petition  showed  that  he  and  one  J.  Lewis 
made  a  parol  agreement  to  convey  certain  lands  to  the  defend- 
ant, who  thereby  agreed  to  discharge  an  execution  against  the 
plaintiff  in  favor  of  one  J.  Sumner  for  twenty-one  pounds, 
twelve  shillings,  four  pence.    Pursuant  to   this   agreement 
the  land  was  conveyed  and  a  bond  was  at  the  same  time 
executed    by  the   defendant   vrith   intent   to   indemnify  the 
plaintiff  against  the  execution;  but  by  mistake  the  execution 
was  misdescribed  in  the  bond  as  being  against  the  plaintiff 
and  Lewis,  when  in  fact  it  was  against  the  plaintiff  only,  who, 
in  consequence  had  been  obliged  to  pay,  the  execution  having 
failed  in  an  action  upon  the  bond  by  reason  of  the  misdescrip- 
tion.   He  prayed  to  be  reimbursed  the  amount  of  the  execu- 
tion, vrith  an  additional  sum  at  the  discretion  of  the  oourt  for 
his  full  indemnification. 
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Three  ezceptioiis  were  taken  in  abatement  of  the  petition: 

1.  That  relief  is  prayed  for  against  the  judgment  of  the 
ftuperior  court  which  the  common  pleas  are  not,  by  statute, 
competent  to  grant; 

2.  That  the  agreement  set  up  respects  the  sale  of  land,  and 
being  parol,  is  within  the  statute  of  frauds  and  pexjuzies; 

3.  That  it  is  contrary  to  the  express  words  of  the  bond,  hj 
which  the  party  must  be  concluded. 

The  exceptions  were  adjudged  sufBdent,  by  the  court  of  com- 
mon pleas,  and  the  petition  dismissed;  but  the  decree  of  the 
common  pleas  was  reversed. 

By  CouBT.  As  to  the  first  exception.  Though  the  execution 
which  was  to  haye  been  indemnified  against  was  upon  a  judg- 
ment of  the  superior  court  for  the  costs,  the  prayer  of  the 
petition  is  not  to  be  reliered  against  that  judgment,  or  to  have 
it  at  all  affected.  And  with  regard  to  the  subsequent  judgment 
for  costs,  in  the  action  upon  the  indemnifying  bond,  it  is  not 
mentioned  in  the  prayer  of  the  petition,  though  it  is  inoi« 
dentally  in  the  counting  part  of  it;  and  forms  no  part  of  the 
ground  for  relief,  it  being  the  petitioner's  own  folly,  as  the 
bond  was  drawn  to  prosecute  the  suit. 

As  to  the  second  exception:  The  agreement  in  this  case  is  not 
within  the  statute  of  frauds  and  perjuries,  it  being  on  one  part^ 
and  that  which  the  statute  principally  or  solely  regards,  the 
conyeyance  of  the  land  executed,  which  renders  it  manifest 
injustice  that  the  other  part  should  remain  unexecuted,  and 
takes  the  case  out  of  the  reason  of  the  statute,  which  was 
designed  to  defeat  such  agreements  only,  no  part  of  which  was 
carried  into  execution,  and  set  up  merely  by  parol.  And  so 
has  been  the  construction  of  the  statute  at  the  29tli  Car.  IL, 
from  which  ours  was  penned.  See  2  Str.  788;  and  cases  re- 
ferred to;  1  Bac.  Ab.  7. 

As  to  the  third  exception:  That  the  agreement  set  up  is  dif* 
ferent  from  the  bond.  The  rule  of  law,  that  the  intent  of 
parties  to  written  contracts  is  to  be  learned  only  from  the 
writings  themselyes,  is,  in  some  cases,  in  equity,  so  far  de- 
parted from  as  to  let  in  evidence  of  mistakes  and  omissions,  as 
to  rebut  an  equity;  or  by  way  of  objection  to  a  specific  perform- 
ance, as  in  Joyner^a  case,  8  Atk.  888,  where  parol  evidence  was 
admitted  of  an  omission;  and  the  defense  held  by  Chancellor 
Hardwicke,  *'  quite  equal  whether  the  omission  was  insisted  on 
as  a  mistake  or  fraud."    And  in  Langlei/%  caae,  2  Atk.  208,  it 
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is  recognized  as  a  general  principle  ''  that  mistakes  and  misap- 
prehensions in  the  drawer  of  deeds,  oontraiy  to  the  design  of 
the  parties,  is  as  much  a  ground  of  relief  as  fraud  and  imposi- 
tion/' which  goes  as  far  as  the  present  case.  Here,  through  a 
mistake  of  the  drawer  in  a  single  point  of  description,  the 
intent  of  the  parties  is  wholly  frustrated,  and  manifest  in* 
justice  is  done. 

Upon  neither  of  the  exceptions,  therefore,  ought  the  petitioa 
in  the  common  pleas  to  have  abated. 


Apthobp  v.  Backus. 

Uifft.} 


IKFAMTS— Br  Whom  to  Appbab.— An  infant  may  sue  by  prodMi  om4 
when  she  has  no  guardian,  or  having  a  goardiaa  he  refines  to  appear 
for  her. 

Alien  HOLDma  Rbal  EsTATK—BritiahsubjectB  having  aoqiiired  Tested 
rights  in  real  property  in  the  United  States  before  the  Amerioan  Bevo- 
Intion,  can  hold  tiie  tame  notwithstanding  their  alienage. 

SUBPLUSAOE  IN  Vehdict.— The  court  will  reject  words  in  a  verdict  as 
surplusage  to  have  it  conform  to  the  issue. 

JunoBS  CANNOT  IMPEACH  Vebdict.— Jupors  cannot  afterwaxds  impeach 
a  verdict  to  which  they  have  assented. 

In  this  action,  the  plaintiff  was  described  by  the  name  of 
*'  Henrietta  Apthorp,  of  the  island  of  Jamaica,  in  the  West  In* 
dies,  a  minor  of  the  age  of  sixteen  years,  who  sues  by  Peres 
Morton,  Esq.,  of  Boston,  in  the  county  of  Soffolk,  and  com- 
monwealth  of  Massachusetts,  her  next  friend  and  guardian." 
Then  followed  the  declaration  in  these  words:  ''That  to  the 
plaintiff  the  defendant  render  the  seisin  and  peaceable  posses- 
sion of  a  certain  lot  or  parcel  of  land,  with  the  buildings  thereon; 
which  lot  consists  of  about  one-eighth  part  of  an  acre  in  quan* 
tity,  is  situated  at  a  place  called  Chelsea,  or  Norwich  Landing, 
(then  describing  the  boundaries)  and  is  the  same  estate  which, 
on  the  eighteenth  day  of  Febmaiy,  a.  d.  1768,  was,  by  deed  of 
mortgage,  couTcyed  by  Eleazer  Fitch,  Esq.,  of  Windham,  in 
the  county  of  Windham,  to  Mr.  Stephen  Apthorp,  then  of  Bris- 
tol, in  the  kingdom  of  Great  Britain,  but  late  of  said  island  of 
Jamaica,  now  deceased,  as  by  the  records  of  said  town  of  Nor- 
wich, may  appear;  which  said  Stephen,  when  in  life,  was  parent 
of  the  said  Henrietta.  Of  which  described  premises  the  said 
Stephen  being  in  full  life,  on  the  second  day  of  May,  A.D.. 
1770,  became  well  and  legally  seised,  in  his  own  right,  in  fee» 
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and  so  thereof  continued  to  be  seised  and  possessed  tintil  the 
day  of  his  death,  which  happened  on  or  about  the  first  day  of  • 
Jannary,  aj>.  1778,  when  the  said  Stephen  died,  leaTing  issue 
and  only  heir  the  aforenamed  Henrietta,  who  thereupon,  at  the 
death  of  her  said  parent,  by  virtue  of  her  right  of  inheritance 
in  the  demanded  premises,  by  her  said  next  friend,  became  im- 
mediately well  and  legally  seised,  in  her  own  right,  in  fee,  of 
the  same  estate,  and  thereof  continued  seised  and  possessed, 
until  on  or  about  the  first  day  of  January,  a.d.  1774;  at  which 
time  the  defendant,  with  force  and  arms,  entered  into  said  de- 
scribed premises,  against  law  and  without  right,  and  disused 
the  plaintiff  thereof,  and  put  her  out  therefrom,  and  every  part 
thereof,  described  as  aforesaid,  excepting  two  stores  standing  on 
said  land,  and  the  land  covered  by  said  stores;  and  ever  since 
the  defendant  hath  and  still  doth  continue  to  deforce  and  hold 
the  plaintiff  out  therefrom,  taking  to  himself  the  whole  profits, 
use  and  improvements  of  the  demanded  premises  to  this  time; 
to  the  damage  of  the  plaintiff,  the  sum  of,  etc.,  to  recover 
which,  together  with  the  seisin  and  quiet  possession  of  said  de- 
manded premises,  and  his  cost,  she  brings  this  suit,"  etc. 

The  general  issue  was  pleaded,  and  a  verdict  for  the  plaintiff* 
The  defendant  moved  in  arrest  of  judgment,  and  assigned  five 
reasons: 

1.  That  the  plaintiff's  appearance  in  the  cause  was  hj  attor- 
ney, whereas  it  ought  to  have  been  by  her  guardian,  or  next 
friend,  admitted  by  rule  of  court;  and,  therefore,  there  was  no 
l^gal  appearance  on  the  part  of  the  plaintiff; 

2.  That  the  declaration  is  insufficient  to  found  any  judgment 
upon;  for  that  it  appears  the  plaintiff  is  an  alien;  and,  therefore^ 
cannot,  by  law,  hold  or'recover  any  real  estate; 

8.  That  the  declaration  is  inconsistent  and  contradictory,  in 
one  part  demanding  the  whole  of  which  she  declares  herself  to 
have  been  seised,  and  in  another  part  demanding  less; 

4.  That  the  verdict  is  inconsistent  and  uncertain;  for  it  finds 
the  defendant  guilty  of  disseising  the  plaintiff  in  manner  and 
form,  and  for  her  to  recover  the  demanded  premises,  which  is 
more  than  by  her  own  showing  she  is  entitled  to; 

5.  That  the  jury  were  equally  divided,  and  never  did  agree  to 
return  said  verdict  as  being  binding  and  conclusive;  but  they 
agreed,  that  two  verdicts  should  be  vmtten,  and  both  commit- 
ted to  the  foreman,  and  when  called  upon  for  their  verdict,  the 
one  in  favor  of  the  plaintiff  should  be  delivered,  and  if  not 
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•accepted  by  the  court,  then  the  other  Twdiet  thoiild  be  deliT- 
•  ^ered  up. 

But  the  motion  was  ruled  ineuiBcient. 

Bt  Law,  Ohhf  JusnoBy  and  Judge  Ellswobsb.  The  first 
•exception  is:  That  there  has  been  no  legal  appearance  on  the 
part  of  the  plaintiff. 

The  writ  is  expressed  in  these  words:  "  To  answer  to  Henri- 
etta Apthorp,  a  minor,  who  sues  by  Perez  Morton,  Esq. ,  her  next 
friend  and  guardian/'  and  the  replication  is  signed,  and  the 
issue  closed  by  the  said  Perez  Morton,  as  guardian.  So  that 
the  suit  and  appearance  are  good  as  by  common  guardian.  If, 
boweyer,  the  suit  and  appearance  are  considered  as  by  prockein 
'Cmif  because  the  term  next  friend  is  also  used  in  the  declara- 
tion, and  may  denote  the  special  kind  of  guardianship  intended, 
still  they  are  good.  For  though  we  haye  no  statute,  as  there 
was  originally  in  England,  authorizing  suits  by  prockein  ami, 
yet  long  practice,  and  the  reason  of  the  case,  are  sufficient.  It 
is  for  the  benefit  of  infanta  who  have  no  guardian,  or  such  as 
from  particular  drcnmstances  cannot  or  will  not  sue  for  them, 
as  the  case  may  require,  to  admit  their  suits  hjprochein  ami; 
whose  power  and  responsibility  relative  thereto  are  the  same  as 
.guardians.  And  there  can  be  no  danger  to  the  infant  from  such 
practice;  for  the  court,  under  whose  inspection  the  suit  is  proae- 
•outed,  is  bound  to  take  oare  for  the  in&nt;  and  if  the  prrxAein 
ami  is  not  a  responsible  and  proper  person,  or  misconducts  the 
«uit,  or  institutes  one  not  apparently  for  the  benefit  of  the  in- 
fant, will  displace  him,  and,  if  need  be,  appoint  another. 

It  is,  indeed,  the  duty  of  judges  of  probate  to  see  that  infanta 
who  need  guardians  have  them;  but,  through  want  of  informa- 
tion, or  for  other  reasons,  they  frequently  fail  to  do  it.  Their 
neglect  should  not  prejudice  the  infant,  or  depriTe  him  of  the 
benefit  of  a  friend  who  may  be  willing  to  step  in  and  protect 
him  in  a  particular  suit;  and  if  the  infant  does  not  happen  to 
live  or  reside  within  any  of  their  respectiye  districts,  as  is  the 
<sase  here,  they  are  not  authorized  by  the  statute  to  appoint  a 
.guardian  for  him.  If  the  infant  in  this  case  had  a  guardian 
by  whom  she  might  have  sued,  and  has  not,  it  must  have  been 
iaken  in  abatement,  if  at  all. 

It  is  further  objected  here,  that  there  is  no  record  of  the  ad- 
mission of  Oieprochein  ami.  By  the  practice  of  this  oourt,  and 
it  is  a  matter  to  be  goremed  by  practice  and  the  mode  of  pro- 
<sess»  it  is  not  necessary  there  should  be;  it  is  enough  that  it 
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appears  from  the  files  and  pleadings,  which  become  parcel  of 
the  record,  that  he  doth  in  fact  prosecute.  This  is  sufficient  to 
satisfy  the  court,  and  to  render  the  prochein  ami  responsible  to 
the  adverse  party  for  costs,  and  to  the  infant  for  the  conducting 
and  consequences  of  the  suit.  As  to  the  practice  settled  in 
Westminster  Hall:  In  the  common  pleas  there  is  a  record  of 
the  admission;  in  the  King's  bench  there  is  not,  but  only  a  re- 
cital of  it  in  the  declaration.  J.  S.  per  A.  B.,  guardianum  ^UMm' 
ad  hoc  per  cur,  SpecialUer  admiasum  querUur,  etc .  Vide  8  Bac.  Ab. 
149,  and  authorities  there  referred  to.  And  if  the  entiy  only  is 
per  guardianum  suum,  omitting  the  clause  ad  hoc  per  cur.  Sped' 
aliter  admissum,  still  it  is  good:  Carth.,  256.  In  the  court  of 
chanceiy  there  is  neither  arrecord  nor  recital  of  it;  and  the  ad- 
mission, as  in  our  courts,  is  merely  a  tacit  one.  Any  person 
who  will  befriend  the  infant,  brings  a  bill  as  prochein  ami  to- 
him,  without  his  consent,  or  appointment  of  court;  and  if  the 
court  disapprove  of  him,  or  of  his  proceedings,  they  ^lamina. 
bim,  and,  if  need  be,  appoint  another;  and  if  two  happen  to 
sue,  that  suit  is  sustained  which  appears  most  for  the  benefit  of 
the  infant,  and  the  other  is  dismissed;  8  Bac.  Ab.  149;  Str. 
708;  3  Atk.  608.  In  this  state  the  declaration  is  parcel  of  the 
writ,  and  the  prochein  ami  is  therefore  named  in  the  writ,  as  ia 
a  chancery  bill,  and  begins  to  act  when  the  writ  is  prayed  out, 
and  before  the  court  sits  that  is  to  have  cognizance  of  the  suit; 
nor  are  there  courts  here  continually  open,  who  might  admit  or 
appoint  him  previous  to  the  suit  being  commenced.  The  pro- 
chein ami  comes  in  therefore  here,  as  in  chanceiy  in  England, 
without  any  previous  appointment,  or  formal  admission;  and  if 
the  court  disapprove  of  him,  they  will,  upon  motion,  or  without, 
when  he  comes  to  appear,  or  in  any  stage  of  tHe  suit,  displace 
him,  and  if  the  case  requires  it,  appoint  another.  Tadt  admia- 
sion,  from  the  nature  of  the  case,  and  the  mode  of  process  here- 
used,  is  sufficient  and  all  that  praotioe  has  made  necessary. 

If,  however,  a  formal  admission,  and  a  record  of  it,  in  nature 
of  a  warrant  of  attorney,  were  necessary  to  authorize  the  appear- 
ance of  a  prochein  ami,  it  would  be  too  late  to  take  advantage  of 
the  want  of  them  after  verdict.  Want  of  warrant  of  attorney, 
which  is  a  defect  of  as  high  a  nature,  and  of  the  same  kind,  is- 
helped  after  verdict  by  the  English  statute  of  jeofails:  18Eliz., 
Str.  803.  And  by  the  statute  of  jeofails  of  this  state,  which  is 
remedial,  would  be  helped  here,  if  necessary;  though,  by  the 
more  loose  practice  of  this  state,  the  recording  or  filing  warrants 
of  attorney  is  not  in  use,  A  record,  therefore,  of  the  formal  ad* 
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mission  of  fheprochein  ami  cannot  be  necessary  to  validate  his 
appearance  in  the  present  stage  of  this  cause. 

It  is  further  objected  that  appearance  in  this  case  for  the 
plaintiff  hath  been  by  attorney.  In  the  court  of  common  pleas, 
"where  the  form  of  entering  the  appearance  is  not  now  nuiterial, 
if  it  has  been  regular  in  this  court,  it  appears  that  pleadings 
were  signed  for  the  plaintiffs  by  attorneys,  though  the  judgment 
there  was  of  a  suit,  as  expressed  in  the  declaration,  by  next 
friend  and  guardian.  But  if  pleadings  had  been  signed  for  the 
plaintiff  by  attorneys  in  this  court,  still  the  appearance,  as  well 
as  the  suit,  might  be  considered  as  hj  prochein  ami^  or  guardian; 
for  there  is  no  good  reason  why  they  should  be  obliged  con- 
stantly to  appear  in  person,  and  may  not  appoint  an  attorney 
to  attend  and  conduct  the  suit  for  them;  though  an  infant  has 
not  discretion  for  such  an  appointment,  they  have;  and  it  would 
be  detrimental  to  the  in&nt,  and  inconyenient  in  practice,  if 
they  could  not  make  use  of  it. 

If,  however,  the  appearance  in  this  case  has  been  merely  by 
an  attorney,  and  an  attorney  appointed  by  the  infant,  though 
if  it  had  been  objected  to  before,  which  it  does  not  appear  to 
have  been  in  this  court,  it  would  have  been  ill;  yet  no  advan- 
tage can  be  taken  of  it  after  verdict  in  the  infant's  favor.  So 
is  the  English  law  declared  by  the  statute  of  jeofails,  of  21 
Jac.  1,,  and  the  statute  of  jeofails  in  this  state  extends  as  far; 
and  the  rule  is  founded  in  the  reason  of  the  case,  and  would 
hold  without  the  aid  of  any  statute.  For  the  only  reason  why 
a  minor  is  to  sue  by  guardian,  or  prochein  ami,  is,  that  his  suit 
may  not  suffer  through  his  want  of  discretion  to  appoint  an 
attorney,  or  conduct  it  himself;  but  if  it  hath  in  fact  been  con- 
ducted to  «  successful  issue,  though  by  himself  or  his  attorney, 
the  design  of  the  law  is  answered.  And  the  minor  ought  not, 
because  he  hath  obtained  a  verdict  with  less  aids  than  the  law 
would  have  given  him,  lose  the  benefit  of  what  he  hath  obtain- 
ed, and  be  put  in  a  worse  condition  than  if  he  was  of  fuU 
age.  Which  way  soever,  therefore,  the  appearance  in  this  case 
hath  been,  it  is  good  now. 

The  second  exception  moved  in  arrest  is:  That  the  declara- 
tion is  ill,  because  the  plaintiff  is  an  aUen,  and  cannot,  there- 
fore, maintain  a  real  action. 

A  state  may  exclude  aliens  from  acquiring  property  within  it 
of  any  kind,  as  its  safety  or  policy  may  direct:  as  England  has 
done  with  regard  to  real  property,  saving  that  in  favor  of  com- 
merce alien  merchants  may  hold  leases  of  houses  and  stov^es, 
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■and  may  for  the  recoTery  of  tbeir  debts  extend  lands  and  hold 
them,  and  upon  ouster  hare  an  assise.  Dyer,  2,  6;  Bac.  Ab. 
Si.  But  it  would  be  against  right  that  a  division  of  a  state  or 
kingdom  should  work  a  forfeiture  of  property  preyiously  ac- 
quired under  its  laws,  and  that  by  its  own  citizens,  which  is  the 
case  here.  The  plaintiff's  title  to  the  land  in  question  accrued 
while  she  was  not  an  alien,  nor  could  she  be  affected  by  the 
disability  of  an  alien,  but  was  as  much  a  citizen  of  the  now 
state  of  Connecticut  as  any  person  at  present  within  it,  and  her 
descent  was  cast  under  its  law;  her  title  is  also  secured  by  the 
treaty  of  peace,  which  stipulates  that  there  should  be  no  further 
forfeitures  or  confiscations,  on  account  of  the  war,  upon  either 
eide. 

The  subsequent  statute  of  this  state,  declaring  aliens  incapa- 
ble of  purchasing  or  holding  lands  in  this  state,  does  not  affect 
the  plaintiff's  title,  otherwise  than  by  recognizing  and  enforcing 
it;  for  it  hath  a  proviso,  that  the  **  act  shall  not  be  construed  to 
work  a  forfeiture  of  any  lands  which  belonged  to  any  subjects 
of  the  king  of  Great  Britain  before  the  late  war,  or  to  prevent 
proprietors  of  such  lands  from  selling  and  disposing  of  the 
same  to  any  inhabitant  of  any  of  the  United  States."  It  is  not, 
indeed,  expressly  said  that  the  proprietors  of  such  lands  may 
maintain  actions  for  the  possession  of  them,  but  this  is  clearly 
implied,  for  lands  without  the  possession  are  of  no  use;  and 
wherever  the  law  gives  or  admits  a  right  it  gives  or  admits  also 
eveiything  incident  thereto,  as  necessary  to  the  enjoyment  and 
•exercise  of  that  right.  And,  besides,  they  can  not  seU  their 
lands  till  they  first  get  possession  of  them,  for  all  sales  of  land 
in  this  state  whereof  the  grantor  is  dispossessed,  except  to  the 
person  in  possession,  are  by  express  statute  void.  So  that  the 
plaintiff  is  not  barred  of  her  title  or  right  of  action  either  at 
<K>mmon  law  or  by  statute. 

Another  exception  to  the  declaration  is:  That  the  plaintiff  de- 
mands more  land  than  she  has  shown  herself  to  have  been  dis- 
seised of. 

The  declaration,  or  declarative  part  of  the  writ,  is:  That  the 
plaintiff  was  seised  of  a  certain  lot  of  land;  that  the  defendant 
has  disseised  her  of  the  Thole  lot,  except  what  is  covered  by  two 
oertain  stores,  to  her  damage,  etc.;  and  concludes,  "  to  recover 
which,  together  with  the  seisin  of  the  said  demanded  premises,'* 
«tc.  The  word  demanded  may  here  well  be  rejected  as  surplus- 
age, and  the  said  premises  will  be  those  last  mentioned,  viz., 
the  lands  the  defendant  withholds.    If  the  word  demanded  be 
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retained,  the  reference,  regard  being  had  to  the  subject  matter 
and  to  the  sense,  may  fairly  be  the  same;  and  after  Verdict, 
that  construction  is  to  be  adopted  which  best  supports  the  deo*^ 
laration.  But  if  the  demand  is  in  fact  of  more  lands  than  the 
plaintiff  has  set  forth  a  disseisin  of,  it  is,  neyertheless,  good 
for  what  she  has  so  set  forth,  and  the  declaration  would  have- 
been  good  upon  demurrer. 

A  fourth  exception  is  to  the  verdict:  That  it  gives  the  plaintiff" 
more  than  from  the  declaration  she  had  a  right  to. 

The  verdict  is:  That  the  defendant  is  guilty,  as  the  plaintiff* 
has  alleged;  and,  therefore,  that  the  plaintiff  shall  recover  the 
seisin  and  possession  of  the  demanded  premises,  with  one  shil- 
ling damage,  and  her  cost.    By  demanded  premises  here,  what- 
ever inaccuracy  there  may  be  in  the  declaration,  is  fairly  to  be^ 
intended,  and  the  most  favorable  intendments  are  always  to  be- 
made  in  support  of  verdicts,  the  premises  in  dispute  between, 
the  parties,  which  is  what  the  defendant  is  said  to  have  deforced 
the  plaintiff  of,  and  which  alone  the  issue  of  not  guilty  respected. 
It  would  be  stultifying  the  jury  to  suppose  they  meant  anything- 
more.     If  the  jury,  because  they  have  found  the  defendant 
guilty  of  the  disseisin  he  was  charged  with,  have  gone  further, 
and  inferred  that  the  plaintiff  should  recover  more  land  than 
the  defendant  was  guilty  of  disseising,  this  wrong  inference  does 
not  hurt  the  verdict;  it  is  not  a  material  part  of  it.    It  was 
enough  for  the  jury  to  find  the  defendant  guilty,  and  the  dam- 
ages; the  issue  went  no  further;  and  this  was  enough  for  the- 
court  to  render  a  judgment  upon.    As  in  a  qui  tarn  prosecution, 
for  theft,  it  is  enough  for  the  jury  to  find  the  defendant  guilty 
and  the  value  of  the  goods  stolen,  without  adding,  that  the- 
owner  shall  recover  three-fold  the  value  of  them.    Or  in  an  action, 
of  account  upon  the  issue  of  not  bailiff  and  receiver,  it  is  enoughs 
for  the  jury  to  say,  that  the  defendant  was  bailiff  and  receiver, 
without  adding,  and  therefore  that  he  shall  account.    It  is  the- 
duty  of  the  court  to  make  the  legal  inferences  from  the  facts- 
put  in  issue,  and  found  by  the  jury,  and  to  disregard  the  infer- 
ences made  by  the  jury,  if  they  happen,  as  is  supposed  in  this- 
case,  to  be  made  wrong.     Str.,  1036;  Hob.,  54;  Doug.,  361. 
So  that  whether  the  jury  have  inferred  that  the  plaintiff  ought, 
to  have  recovered  more  land  than  they  find  the  defendant  guilty 
of  withholding  from  her,  or  not,  does  not  affect  the  validity  of 
the  verdict.    There  is  enough  well  found  to  render  a  judgment 
upon;  and  lUile  per  in  uiUe  non  vUiatur, 

As  to  the  other  exception  to  the  verdict:  That  it  was  assented 


March,  1769.]  Phelps  v.  Jefbon.  83 

to  by  some  of  the  juiy,  upon  an  nndeistanding  and  agreement, 
that  if  the  court  should  not  accept  it,  a  Terdict  should  be  given 
for  the  defendant. 

Admitting  the  facts  to  be  so,  as  the  court  did  accept  it,  it  was 
good,  and  had  the  absolute  assent  of  the  jury,  upon  the  prin- 
ciple the  objection  goes.  This  exception  has  often  been  oyer- 
ruled.  When  a  jury  have  given  in  a  verdict  upon  oath,  and 
assented  to  it  in  court,  they  cannot  afterwards  be  received  to 
say,  that  they  did  not  agree  to  it,  and  it  is  not  material  to  the 
verdict  what  they  had  agreed  further  to  do,  in  case  the  court 
should  not  accept  it.  Nor  is  it  an  unreasonable  ground  for  a 
jury,  in  a  doubtful  case  to  change  their  verdict  upon,  that  the 
opinion  of  the  court  is  against  it;  nor  can  it  be  misbehavior  in 
them,  at  the  time  of  finding  their  verdict,  to  agree  that  they  will 
alter  it,  if  such  should  be  the  opinion  of  the  court. 

Nor  does  it  affect  the  validity  of  a  verdict,  if  a  juiy,  as  is  sug- 
gested was  the  case  here,  in  a  doubtful  case,  decide  by  a  major 
vote  which  way  it  should  be  found,  and  afterwards  consent,  and 
bring  it  in  accordingly.  Nothing  is  here  decided  by  chance. 
The  minority  might  ultimately  be  convinced,  for  it  is  a  reason- 
able ground  for  them  to  distrast,  and  change  their  opinion  upon, 
and  such  as  must  be  often  gone  upon,  that  the  majority  differ 
from  them.  If  they  only  acquiesce  it  is  sufficient.  And  so 
have  been  the  decisions.  The  case  of  Lawrence  and  Boswell, 
where  the  jury  voted  for  a  verdict,  and  seven  were  for  finding  it 
as  it  was  found,  and  it  was  holden  to  be  good.  In  B.  B.  Trin. 
26,  O.  n.,  is  in  point. 

So  the  motion  in  aixeet  was  ruled  inHnffiftienti 


Phelps    •  Jspson. 

SuxvivoBSHiP  Df  JonrT-TBNAKor. — ^In  jomt-teBioflj  tbe  ^UrlHitt  d 
▼ivonhip  is  not  neogoued  in  this  state. 

AonoH  of  ejectment  for  a  lot  of  land  in  HartfcncL  Plea,  not 
gnilfy.    Issue  to  the  jury. 

The  jury  found  a  special  verdict,  that  Sarah  and  Hannah 
Burr  were  seised  in  fee  of  one-half  of  the  demanded  premises^ 


•Booi  In  tiM  bfiglniring of  lili  flnt Tolnme,  pnbUaliM oertein  omm  deeidid  biflon 
fulj  1789,  nol  veported  in  Kirl^.  Ho  raporli  In  his  two  TolomM  partlenlarl/  omm 
daelded  flrom  1780  to  1797.  More  dei>end«nee  can  be  plmc«d  In  the  dedsiona  after  ITM^ 
for  In  that  year  a  law  was  peMed  directing  th«  jndges  to  glTS  wittten  daolatona. 
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by  force  of  a  deed  from  Isaao  Burr  to  them,  dated  the  eigh- 
teenth of  January,  1726,  and  of  the  other  half,  hj  force  of  a 

deed  from  Timolhj  Phelps,  dated ;  both  of  eaid  deeds 

are  recited  in  the  special  verdict,  and  convey  the  estate  to  said 
Sarah  and  Hannah  jointly.  That  they  continued  so  seised  until 
the  death  of  said  Sarah.  That  said  Sarah,  before  her  death, 
made  and  published  her  last  will  and  testament,  which  has 
since  been  proved  and  approved,  and  therein  and  thereby  gave 
and  devised  to  Isaac  Burr,  Jr.,  son  of  said  Isaac,  all  her  right 
and  title  to  one  moiety  of  said  lot;  which  will  is  dated  the 
twenty-sixth  of  September,  1750.  That  said  Isaac,  Jr.,  died 
intestate  and  his  personal  estate  insolvent.  That  said  land, 
devised  to  him  hj  said  Sarah,  was  sold  pursuant  to  an  act  of 
the  general  assembly,  for  the  payment  of  his  debt  to  Dr.  Syl- 
vester Gardner,  under  whom  the  defendant  claims  and  holds. 
That  said  Hannah  survived  the  said  Sarah,  and  by  deed  of 
bargain  and  sale,  dated  the  twenty-fourth  of  August,  1758,  sold 
and  conveyed  to  the  plaintiff  all  her  right,  title,  and  interest  to 
said  lot  of  land,  which  deed  is  also  recited. 

And  the  question  of  law  referred  to  the  court  upon  the 
Terdict  is,  whether  the  plaintiff  upon  the  facta  aforesaid  is  en- 
iitled  to  the  whole  or  only  one  moiety  of  the  demanded  prem- 
ises; if  the  former,  then  the  jury  find  the  defendant  guilty;  if 
the  latter,  then  the  jury  find  the  defendant  not  guilty. 

The  judgment  of  the  court  upon  the  special  verdict  is,  that 
the  plfdntiff  is  entitled  to  only  one  moiety  of  the  demanded 
premises. 

[By  this  decision  the  doctrine  of  survivorship  between  joint- 
tenants  was  exploded,  and  determined  not  to  be  the  law  in  this 
state,  which  settled  the  law  as  to  the  point,  and  has  never  since 
to  my  knowledge  been  contracted  or  shaken. — Bip.] 

The  rule  laid  down  in  this  esse  was  oonflimed  in  IFMlali^v.  FiOer,  II 
Conn. 84a  Conoenii]igthii,FieeDuaiaayB(Co-Tenanoy,8ee.86):  ''InCon- 
naetteat  the  judiciary  at  an  early  day,  and  i^pamnily  withoat  any  kgiala- 
tlTe  anthority,  entirely  ignorad  what  they  quite  appropriately  styled  *«the 

odioos  and  unjust  doelrine  of  surrivonhip^'' 


t9ept.  1788.J  TuTTLE  v.  Bioelow.  8ff 

IVESU    GiLBBBT. 

C1B0OS.M.] 

PSBfOSMAKCB  UKDBR  Pabol  AoBBSiaarr.  —A  perfonnaaoe  under  a 
puQl  agreement  giyes  a  right  to  reoorer  the  conadenition.  Therefore, 
a  promiae  to  pay  for  hoarding  a  son  two  years  is  not  within  the  etat- 
nte  of  fraada. 

AonoH  of  assumpeit,  upon  a  parol  promise  made  by  Dorman» 
in  his  lifetime,  to  pay  the  plaintiff  for  boarding  his  son  two 
years,  while  he  should  live  with  the  plaintiff,  as  an  apprentice, 
to  learn  the  practice  of  physic;  and  avers  that  he  boarded  said 
son  two  years  as  aforesaid,  and  that  he  had  never  been  paid,  etc. 

The  defendant  pleaded  in  bar  the  statute  against  frauds  and 
perjuries,  and  averred  that  said  promise  was  not  to  be  per- 
formed within  one  year  from  the  making  of  it,  and  that  there 
was  no  note  or  memorandum  made  of  said  promise  in  writing. 

The  plaintiff  demurred  to  the  plea  in  bar;  and  the  judgment 
of  the  court  vras,  that  the  plea  in  bar  is  insufficient;  for  the  con- 
sideration had  continuance  to  the  end  of  the  two  years,  and  it 
is  a  contract  executed  on  the  part  of  the  plaintiff,  and  so  not 
vrithin  the  statute. 


This  deeiaion  la  in  oonformity  with  the  general  current  of  authoritiea 
which  hold  that  a  part  or  an  entire  performance  under  a  parol  contract  will 
take  the  caae  out  of  the  etatute.  See  Brown'e  Stat  of  Frauda,  aec. 
124:  ''When  a  contract,  originally  within  ita  proviriona,  haa  heen  entirely 
executed  on  one  side,  and  nothing  remaina  but  the  payment  of  the  con- 
aideration,  thia  may  be  recovered  notwithstanding  the  statute:  8  Pars,  on 
Con.  87.  The  same  point  came  before  the  court  in  Chapman  v.  AUm^ 
previously  reported,  p.  40,  and  in  the  subeequent  cases  of  Noffet  ▼.  Moor,  1 
Boot,  142;  and  Oona  v.  Tracy,  2  Id.  479.  In  Noye$  t.  Moor,  it  waa  held 
that  an  agreement  concerning  lands,  partly  executed,  is  not  within  the 
statute  of  frauds.  The  same  point  waa  decided  in  Com  v.  Tracy,  and  fur- 
ther,  that  the  consideration  expressed  in  a  deed  waa  not  oonduaive  upon 
the  grantor,  either  aa  to  the  amount  or  the  payment  Again,  in  ffawky  v. 
^owlty^  S  Boot,  161,  the  same  point  came  under  the  cdnsidentloB  of  the 
court 


TUTTLB  V.  BiGELOW. 

[IBoov.loa.] 

WovaauMAXCBp  a  SuFFiczsirr  Considebation.— Eztending  the  time  cf 
*  perf ormanee  is  a  good  consideration  to  support  a  promise. 

Wbit  of  bbbob  from  county  court.    The  action  was  aisttinpitt, 
declaring  that  for  a  valuable  consideration,  one  8.  Crow  assigned 


SG  Dana  v.  Bobebhs.  [Conn; 

to  the  plaintiff  the  note  of  Bigelow  for  a  quantity  of  rum  to  be 
delivered  at  New  Haven,  some  time  in  February;  that  when 
said  note  became  due,  he  applied  to  the  defendant  for  payment, 
and  informed  him  of  the  asaignment;  but  the  defendant,  not 
then  having  the  rum,  requested  the  plaintiff  to  extend  the  time 
till  June  next,  when  the  rum  would  be  delivered  at  Hartford, 
to  which  the  plaintiff  agreed.  But  the  defendant  failed  to  per* 
form  his  agreement,  and  in  fraud  of  the  rights  of  the  plaintiff^ 
obtained  from  Crow  a  release  on  the  note,  who  then  was,  and 
ever  since  has  been,  a  bankrupt,  and  was  well  known  to  be 
such  by  the  defendant. 

The  defendant  pleaded  turn  auumpsU,  and  a  verdict  was  givea 
for  the  plaintiff. 

The  defendant  moved  in  arrest,  on  the  grounds  of  the  insof* 
fidenoy  of  the  declaration,  and  judgment  was  arrested  by  the 
county  court. 

The  error  assigned  was  that  the  county  court  ought  not  to> 
have  arrested  the  judgment,  because  the  declaration  was  sulB- 
dent. 

The  judgment  of  the  superior  court  is:  That  there  is  manifest 
error  in  the  judgment  complained  of;  for  the  agreement  to  give 
forbearance  to  June,  and  to  accept  the  mm  at  Hartford,  on  the 
request  of  the  defendant,  is  a  good  consideration  of  the  pnmuse^ 


Dana  v.  Roberts. 

JuBOBS  ConvxBSZNO  ABOUT  Gausb.— A  JQiyman  should  boI 

with  any  penon,  other  than  a  feUow-juror,  upon  the  meiltB  of  the- 
caiue  under  oonndetation. 

Whbn  DiSQUALDiBD  AS  WrTKBSSBS.— A  juoT  whow  coodaet  is  im* 
peached  by  a  motion  in  anest  cannot  he  a  witness. 

Verdict  for  the  plaintiff.  A  motion  was  made  in  azrest  of 
judgment  because  one  of  the  jurors,  while  the  cause  was  under 
consideration,  related  to  one  Menils  the  &ctB  of  the  case,  and 
the  evidence  given  on  both  sides.  This  being  proved,  the  ver» 
diet  was  set  aside. 

By  Coubt:  The  prindpal  guard  upon  jurors  in  this  state  is,, 
their  oath  and  their  virtue.  If  they  are  suffered  to  enter  into 
conversation  respecting  the  causes  they  have  under  considera- 
tion, the  purity  of  trials  by  jury,  the  great  barrier  of  liberty  and 
justice,  will  be  corrupted.    It  ought,  therefore,  to  be  guarded 
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-with  the  most  yigilant  attention.  The  juror  was  not  admitted 
to  testify  upon  the  motion  either  to  criminate  or  exculpate  him- 
self.   1  Dam.  11;  1  Str.  642. 


The  same  point  came  before  the  cout  afterwards  in  Bomy,  P^ahom,  1 
Boot,  429,  and  the  verdiet  was  alao  set  aside.  These  eaaee  hold  a  rule  mora 
atricUy  than  perhaps  now  exists.  The  correet  rale  now  is,  that  the  mera 
eonyersation  per  m  will  not  be  sufficient  to  have  the  conrt  order  a  new 
trial;  there  most  be  some  manifest  influence  shown  to  the  prejudice  of  a 
party  who  seeks  to  set  aside  the  verdict  OrkmOlT.  PhiU^,  1  liass.  630; 
PeopU  V.  Boggs,  20  CaL  432;  Jaekmm  t.  Jadtmm,  82  Ga.  326;  Nelm»  t. 
State,  21  Miss.  600;  Perbku  v.  Knighi,  2  N.  H.  474;  NumUh  v.  /im.  Co., 
8  Abb.  Pr.,  141.  But  where  the  jurors  go  out  of  their  room  and  eat  and 
drink  with  the  bystanders,  their  verdict  will  be  set  aside:  DeMHosd  v.  (Toiom, 
6  N.  J.  L.  687.  In  Okeon  v.  Meader^  40  Iowa,  662,  the  misconduct  of  a 
juror  in  holding  a  conversation  with  an  attorney  respecting  the  law  of  the 
case,  after  the  conclusion  of  counsels'  aignments,  was  held  to  be  safBckoS 
to  grant  a  new  triaL    ProfEatt  on  Jury  Trial,  sec  890l 


EmsMAN  V.  Kinsman. 

[lBoov,180.] 

Gnownf o  Grain  kot  Pebsonal  Pbopsbtt.— Grtin  growing  upon  ttaA 
does  not  pass  by  a  description  of  personal  property  in  a  wilL 

Ebbob  from  a  judgment  of  the  county  court,  in  an  action  of 
treex>a8B,  bzonght  by  the  defendant^  Bethiah  Kinsman,  against 
the  plaintiff,  Jeremiah  Kinsman,  for  a  quantity  of  rye. 

The  facts  were,  Jeremiah  owned  the  land  where  the  rye  grew, 
and  in  January,  1782,  leased  it  to  Bobert  Kinsman  and  his  wife 
Bethiah,  during  the  natural  life  of  Bobert  and  that  of  his  wife. 
Etobert  entered,  sold  the  rye  and  died,  having  made  his  will  bj 
which  he  gave  his  personal  estate  to  his  wife,  and  twenty-five 
pounds  per  annum,  and  appointed  the  said  Jeremiah  his  execu- 
tor. The  executor  entered  and  cut  the  rye;  and  for  that  the 
action  was  brought  and  recovery  had  in  the  county  court,  which 
was  now  reversed. 

Judgment.  The  rye  was  the  properly  of  said  Bobert,  and  did 
not  pass  by  the  bequest  of  personal  estate,  not  being  severed  from 
the  land*  The  exequtor  had  a  right  to  enter  and  out  it,  not- 
withstanding said  Bethiah  had  an  estate  for  life  in  the  leased 
premises. 
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Warner  v.  Robinson. 

[IB00S.1M.] 

JVBOBS  Oahvot  DxTEBiONB  Vebdict  bt  Chakgi.— If  tbe  July,  in  th». 
d6diio&  of  a  canae,  detennine  the  amount  of  damage  by  a  neort  to 
chance,  it  ia  a  f^ood  canse  for  an  anest  of  judgment 

AcnoR  on  the  case.  Issae  to  the  juxy,  who  found  for  the 
plaintiff  one  hundred  and  thirtj*two  pounds,  six  shillings,  eight 
pence. 

A  motion  was  made  in  arrest  for,  among  other  reasons,  that 
the  jury  were  greatly  divided  in  opinion  in  respect  to  the  dam- 
ages, and  they  agreed  upon  the  following  method  to  assess 
them,  712. :  Each  should  mark  a  sum  on  a  piece  of  paper  and 
put  it  into  a  hat,  and  the  twelye  sums  thus  marked,  being  added 
together  and  divided  by  twelve,  should  be  the  amount  of  dam- 
ages. Accordingly  the  damages  were  thus  found  and  assessed 
by  the  jury. 

The  court  found  the  facts  to  be  proved  hj  inquiry  of  the 
jurors;  and  arrested  the  verdict,  upon  the  principle  that  in 
trials  nothing  is  to  be  left  to  hazard  or  chance.  The  case  of 
Eenshaw  v.  Thompson,  adjudged,  Hartford  adjourned  superior 
court,  December,  1777,  is  in  point;  which  was  an  action  on  the 
case,  and  the  verdict  for  plaintiff  was  thirty  pounds,  ten  shillings, 
eight  pence  damages.  This  judgment  was  arrested  because  the 
jury  took  the  same  method  to  ascertain  the  damages. 


This  caae  atates  the  law  prevailing  generally  in  the  United  Statee;  for  it 
is  held  that  an  agreement  whereby  the  verdict  is  to  be  determined  by  chance 
will  vitiate  such  verdict  Dotmer  v.  PcUimer,  23  CaL  40;  Mamix  v.  Malonif, 
7  Iowa,  81;  Dentcn  v.  Lewis,  15  Id.;  Birchard  v.  Booth,  4  Wia.  67;  Forbe* 
V.  Howard,  4  R.  L  364.  But  there  must  be  a  previous  agreement  to  adopt 
such  a  method,  in  order  to  set  the  verdict  aside:  Dorr  v.  Fenn,  12  Pick. 
621;  CowperwaUe  v.  /one*,  2  DalL  55;  Barton  v.  Holmei,  16  Iowa,  252; 
lUinoiB,  Ac  R,R,€kK  v.  AhU,  59  UL  131;  Joknaon  v.  Perry,  2  Humph.  569; 
Heath  V.  CofMoay,  1  Bibb.  Z9^  Whether  the  affidavits  of  jurors  can  be 
received  in  a  case  like  tins,  to  impeach  their  verdict,  is  a  question  upon 
which  decisions  differ.  The  English  decisions  are  conflicting.  In  the  fol* 
lowing  cases  affidavits,  or  information  of  jurors,  have  been  allowed  in  Eng- 
land to  show  a  resort  to  chance  in  determining  the  verdict:  M^ica^  v. 
Deaant,  Cro.  Eliz.  189;  Vicarey  v.  FarUvkng,  Moore,  452;  J3ey/or  v.  HM,  2 
RoIL  261;  Pary,  Seames,  1  Barnes,  320;  Phii^  v.  Fowler,  Comyn.  522; 
AyleU  V.  Jewell,  2  W.  BL  1299;  while  the  following  cases  are  against 
admitting  such  affidavits:  Prior  v.  Powers,  1  Keb.  811;  Vaiee  v.  DeUval,  1 
T.  R.  11,  a  leading  case;  Jaekeon  v.  Wimcumon,  2L  T.  R,  281;  Owen  v. 
WarimrUm,  1  New  Rep.,  326,  S.  C.  (4  B.  &  PuL),  where  Lord  Mansfield 
expressed  himself  strongly  against  admitting  them. 
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In  an  early  New  York  case*  Smiih  v.  Cheetham,  3  Gaines  58»  Spencer  and 
LiTingBton,  JJ.,  were  in  favor  of  admitting  affidavits  in  ench  a  case,  bnt 
Kent,  J.,  foUowing  Kawe  v.  DeUval,  wupra^  was  against  it;  but  afterwards 
in  a  similar  case  such  affidavits  were  refused:  Dana  v.  Tucker^  4  Johns., 
487,  and  such  it  is  conceived  Ib  now  the  position  of  the  New  York  courts. 
PeopU  V.  Barker^  3  Wheel.  Cr.  19;  Cfremr.  BlUa,  12  How.  Pr.  428.  So  in 
Pennsylvania^  in  Cluggage  v.  SwaUy  4  Binn.,  100;  WUUng  v.  Suxuey,  1 
Browne,  123,  the  affidavits  were  refused.  In  Breuftterr.  Thonip$on,  1  N.  J. 
L.  (Ck>xe)  32,  the  affidavit  of  one  of  the  jurors  was  offered  to  show  that  the 
jurors  cast  lots  to  determine  their  verdict,  but  this  was  refused,  the  court 
saying  that  other  evidence  of  the  fact  must  be  produced.  But  in  an  early 
case  in  Massachusetts,  ChinneU  v.  PhUUp»,  1  Mass.  030,  such  evidence  was 
received.  The  authorities  it  would  therefore  seem  are  rather  against  admit- 
ing  the  affidavits  of  jurors  in  such  cases.  In  California,  and  Iowa»  the  evi- 
dence is  admitted,  but  it  is  on  account  of  statutory  provisions.  Hoare  t. 
Hmdky,  49  CaL  275;  Turner  v.  Tuolvimne  Co.  Water  Co.  25  Id.  898;  Mamki 
T.  Mahny,  7  Iowa,  81;  Hendriekmm  v.  Kingsbury,  21  Id.  879. 


MoEwEN  V.Welles, 

[1BOOX.90X] 

Ehtbt  of  MoBTaAOS  Extinguishes  Debt.— If  the  mort^iagee  takes  pes* 
session  of  the  mortgaged  premises,  under  foreclosure,  the  debt  is  thers- 
by  diachazged. 

Ebbob  from  the  judgment  of  the  county  court,  in  an  action 
brought  by  the  plaintiff  against  the  defendant  Hannah  Welles, 
as  administratrix  of  Samuel  Welles. 

Defendant  pleaded  in  bar  that  Samuel  Welles,  in  his  lif etime, 
mortgaged  to  the  plaintiff  and  one  Johnson  certain  lands  to  secure 
the  payment,  together  with  a  debt  of  one  hundred  and  twenty 
pounds,  eleyen  shillings  and  fivepence,  due  to  said  Johnson, 
which  lands  were  of  greater  value  than  both  of  said  debts;  and 
Johnson  and  the  plaintiff  had  taken  possession  of  the  mortgaged 
premises,  and  had  obtained  a  decree  foreclosing  the  equity  of  re- 
demption. The  lands  were  appraised  in  the  inventory  of  said 
Samuel  at  the  sum  of  four  hundred  and  sixtyHseven  pounds, 
serenpence;  therefore,  before  the  date  of  plaintiff's  writ,  she 
had  made  full  payment  of  the  note. 

The  error  assigned  was  that  the  lands  being  mortgaged  only 
as  a  collateral  security,  they  could  not  be  considered  as  payment 
further  than  the  sum  sold  for  in  money,  by  being  taken  in  the 
manner  aforesaid. 

Judgment.    No  error. 

By  CouBT.  In  this  state  a  mortgage  given  to  secure  a  debt 
by  bond,  note,  or  other  specialty,  is  a  real  security  given  in  aid 
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of  the  personal  secuiitj,  which  the  mortgagee  had  before.  And 
the  mortgagee  may  pursue  either  or  both  until  he  obtains  satia- 
faction.  If  he  recovers  his  debt  the  mortgage  is  released.  If 
he  choose  to  take  the  land,  and  make  it  hia  own  absolutely, 
whereby  the  mortgagor  is  totally  divested  of  his  equity  of  re- 
demption, the  debt  is  thereby  paid  and  discharged.  And  if  it 
eyentuaUy  proves  insufficient  to  raise  the  sum  due,  it  is  the 
mortgagee's  own  fault  and  at  his  risk. 

ThiB  wa«  the  f  onner  role,  but  Ib  now  changed  by  statute  hi  Conaecticat, 
which  proYides  that:  "The  foiedoenre  of  a  mortgage  shall  not  piecKide 
the  mortgage-creditor  from  recovexing  in  any  appropriate  action,  bo  mnch 
of  the  claim,  to  Becure  which  the  mortgage  wbb  given,  aa  the  property  mort- 
gaged, estimated  at  the  expiration  of  the  time  limited  for  redemption,  ahall 
be  in8ii£Blcient  in  value  to  Batisfy.'-  Gen.  Stat  of  1866,  p.  896^  aec.  27;  IcL, 
Berision  of  1875,  p.  358.  The  doctrine  of  thia  case  wbb  that  formerly  held, 
except  where  otherwiBC  provided  by  atatate.  Kent  aaya:  "  If  the  mort- 
gagee proceeds  by  bill  for  the  technical  f oredoBoxe,  the  estate  becomes  hia 
property,  in  the  character  of  a  purchaser;  the  general  understanding  for- 
merly was,  that  by  taking  the  pledge  to  himself  he  took  it  in  satiBfaction 
of  the  debt  •  *  *  The  better  opinion  is,  that  after  a  f oredosnie,  with 
or  without  a  subsequent  sale,  the  mortgagee  may  sue  at  law  for  the  defi- 
ciency, to  be  ascertained  in  the  one  case  by  the  proceeds  of  the  sale,  and 
hi  the  other  by  an  estimate,  and  proof  of  iba  real  value  of  the  pledge  at 
the  time  of  foreclosure:"  4  Kent,  182-^  By  statute  in  many  of  the  states, 
the  decree  of  foreclosure  proTidea  lor  any  deficient  whioh  may  exist  after 
a  sale  of  the  premises. 


DoDOB  V.  Dodge  bt  al. 

[IBoov.  918.] 

LiXR  UPON  Laio)  undsb  Devisb  to  8UPP0BT  Widow.*— Where  the 
consideration  of  a  derise  in  a  will  Ib  the  maintenance  of  the  widow  it 
becomes  a  lien  upon  the  land. 

Pritiok  in  ohanceiy,  in  which  plaintiff  ahowed  that  her  hus- 
band, in  1782,  made  his  will  and  died  without  children,  by 
which  he  gave  her  a  proportion  of  his  personal  estate,  and  gave 
his  real  estate  to  his  nephew,  Joseph  Dodge,  whom  he  ap- 
pointed executor,  as  follows:  '*  I  give  to  my  nephew,  Joseph 
Dodge,  my  island-farm,  my  house  and  lot  at  Qie  point,  and  my 
wood-lot;  and  in  consequence  of  the  bequeathments  to  him, 
said  Joseph,  he  shall  honorably  maintain  and  support  my 
widow,  Hannah  Dodge,  whom  I  shall  leave,  during  her  natural 
life,  with  eyerything  comfortable,  as  meat,  drink,  etc."  She 
gave  her  consent  to  its  approbation  only  because  the  executor  had 
informed  her  that  the  will  had  made  ample  provision  for  her 


Jan.  1791.]  Hillhouse  v.  Mix.  41 

support.  The  petition  further  stated  that  the  debts  swallowed 
up  near  half  the  personal  estate;  and  that  Joseph  had  sold  said 
land  and  farm  to  one  Lathum,  and  the  house  and  lot  at  the 
point  to  one  Brown^  which  are  worth  twenty-five  pounds  per 
4umum;  that  Joseph  has  removed  out  of  the  state,  and  she  was 
left  destitute  and  in  want,  and  prayed  for  a  remedy. 

Plea  in  abatement:  That  the  petitioner  has  an  adequate  rem- 
•^dy  at  law. 

Judgment.  Plea  sufficient.  By  the  will,  the  maintenance 
«nd  support  of  the  petitioner  is  a  charge  upon  the  estate  into 
whosoever  hands  it  comes;  and  the  statutes  of  the  state  would 
Jiave  subjected  it  to  her  maintenance  during  her  widowhood, 
bad  no  provision  been  made  in  her  husband's  will.  And  she 
may  enter  upon  the  estate,  and  hold  it  against  the  devisee  until 
her  support  is  furnished;  for  it  is  the  condition  upon  which  he 
takes  and  holds  the  estate,  it  being  a  chaige  upon  the  land 
which  runs  with  it. 


HHiLHOUSE  £T  AL.  V.  MdL 


AcnoN  BT  TBNA2VTS  IN  COMIION.— Tenants  in  oommon  may  sue  togethflT 
for  the  common  estate,  or  each  may  sue  separately  for  Mb  pert 

Bbcovsbt. — ^A  lecoveiy  may  be  had  aooording  to  the  xi^^t  which  the 
plaintiff  proves. 

AonoK  of  ejectment  for  a  house  in  New  Haven^  of  which  the 
plaintiffs  were  seised  as  tenants  in  common.  Plea,  that  the  de- 
fendant has  done  no  wrong,  etc.    Issue  to  the  court. 

The  facts  were:  The  plaintiffs  were  tenants  in  common  of  the 
house,  and  since  issue  joined,  John  Lothrop,  one  of  the  plaint- 
iffs, had  conveyed  his  right  to  a  third  person,  who  had  con- 
veyed it  to  the  defendant's  wife,  and  has  since  died.  The 
ahares  of  two  other  plaintiffs  had  also  been  conveyed  to  the 
•defendant  since  the  commencement  of  this  action,  and  they 
had  been  nonsuited. 

This  case  was  argued  last  circuit,  and  continued  to  this  term 
to  advise.    Several  points  were  made : 

1.  That  tenants  in  common  cannot  join  in  an  action  of  eject- 
ment, but  each  must  bring  an  action  for  his  share; 

2.  That  if  they  may  and  ought  to  join,  the  nonsuit  of  a  part 
of.  the  plaintifls  is  a  nonsuit  of  all;  for  there  is  no  summon  and 
«everaiice  amongst  tenants  in  common; 
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3.  That  a  release  from  some  of  the  plaintiflb  of  their  rights  to 
the  defendant  must  be  a  bar  to  all; 

4.  That  the  defendant,  being  a  tenant  in  oommon,  cannot  be* 
found  guilty  without  proof  of  some  actual  force  towards  the> 
plaintiffs;  and 

5.  That  the  plaintiffs  must  recover  according  to  the  demand, 
which  is  of  the  whole  house,  whereas  the  defendant  owns  three- 
shares;  thej  therefore  cannot  recover  in  this  action. 

The  court  was  of  opinion  that  the  defendant  was  guilty,  and 
that  the  plaintiffs  recover  according  to  the  interest  they  have. 

By  GouBT.  Former  decisions  are,  according  to  the  British 
law,  that  tenants  in  common  might  not  join;  but  the  law  haa 
been  since  settled  in  this  state  that  they  may  join.  Summon 
and  severance  is  applicable  in  Great  Britain  to  joint  tenants^ 
etc.,  but  not  to  tenants  in  common,  who  cannot  join,  there- 
being  no  occasion  for  it;  but  in  this  state,  where  they  may  all 
or  any  part  of  them  join,  a  nonsuit  as  to  some  of  the  plaintiffs 
has  the  effect  of  a  summons  and  severance,  and  the  rest  of  the 
plaintiffs  may  proceed  for  their  shares,  the  nonsuit  notwith- 
standing. The  defendant's  acquiring  a  part  of  the  premises^ 
pending  the  suit,  can  have  no  operation  in  puxging  the  original 
wrong  he  has  done  as  to  the  other  parts.  Nothing  is  more- 
common  than  for  a  plaintiff  to  recover  in  ejectment  less  than 
he  demands.  If  tenants  in  common  demand  an  entirety  and 
prove  a  right  to  the  moiety,  they  will  recover  according  to  the- 
right  which  they  prove;  and  the  judgment  will  be  to  put  them 
into  possession,  without  putting  out  him  who  is  rightfully  in,, 
in  virtue  of  his  interest. 

The  defendant  in  this  case  had  disseised  the  plaintifls  before' 
he  had  any  right  in  the  house,  and  before  the  action  was  com* 
menced;  his  acquiring  a  right  afterwards  only  gave  him  a  right 
to  remain  in  possession  with  the 


Lawrsnob  v.  Knap  and  Menzkt. 

[1  BocMT,  M8.] 

AsaoHMENT  OF  DsBT  ciOBiBS  MoBTaAOB  BBCVBnT.^Tlio  swlgmnwit 
of  the  debt  aecored  by  a  mortgage  eanies  with  it  the  mortgige- 
■eeoxity. 

pBimov  in  chancery,  which  showed  that  one  Lownsbniy  waa 
indebted  to  Plat,  for  which  he  gave  his  note  and  a  mortgage  aa 
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Becurity,  the  mortgage  deed  being  recorded.  Plat  was  indebt- 
ed to  one  Hunter,  and  for  a  valuable  consideration  assigned  the 
note  to  bim,  and  at  the  same  time  delivered  him  the  mortgage. 
Hunter  assigned  the  note  to  the  plaintiff  for  a  debt  which  he 
owed  him,  and  also  delivered  him  the  mortgage.  The  defend- 
ants attached  the  mortgaged  lands  and  had  them  set  off  to 
them  on  execution  as  Plat's  estate,  in  satisfaction  of  debts  due 
from  Plat  to  them.  The  plaintiff  had  recovered  an  ejectment 
for  the  lands  iu  Plat's  name  and  had  taken  possession,  and  now 
prayed  that  the  defendants  may  be  compelled  to  release  to  him 
their  right  and  title  to  said  premises,  or  that  he  might  be  in 
some  way  quieted  in  his  right  to  said  lands. 

This  cause  was  twice  aigued.  The  court  now  granted  the 
petition  and  passed  a  decree  against  Menzey — ^Enap  having 
deceased  pending  the  suit — ^for  him  to  release  all  his  right  to* 
said  mortgaged  premises,  upon  the  principle  that  the  petitioner 
owned  the  debt  for  which  said  mortgage  was  given  as  collateral 
security;  that  he  who  is  entitled  to  the  debt,  which  is  the  prin- 
cipal iJiing,  hath  right  to  all  the  collateral  securities  given  to- 
insure  the  payment  of  the  debt;  especially  as  in  this  case,  where 
the  actual  delivery  of  the  mortgage  accompanied  the  assign- 
ment of  the  note,  of  which  the  petitioners  (defendants)  had 
notice.  Powell  on  Mor.  60,  298,  803;  2  Burr.  279. 

Afterwards  a  petition  was  brought  against  the  heirs  of  Enap, 
and  a  similar  decree  passed  against  them,  notwithstanding  they 
had  purchased  the  equity  of  redemption  of  Lownsbuzy,  which 
might  entitle  them  to  redeem,  but  was  no  bar  to  the  petition. 


SKINinCR  V.  HSNBRICK. 

[1  Boot.  96t.] 

Pabol  Evidbncb  whbn  Inadmibsiblb.— Parol  evidence  Is  not  adnuBsilile 
to  show  that  a  deed  delivered  to  a  party  wu  upon  certain  oondition* 
not  ezpreased  therein. 

AonoB  of  ejectment.  Issue  to  the  jury:  The  plaintiff's  title 
was  under  a  deed  given  by  Elisha  Mush  to  one  of  her  sisters. 
The  defendants  offered  parol  evidence  to  prove  that  said  Elisha 
delivered  said  deed  to  his  sister  upon  certain  conditions  which 
had  not  been  performed,  and  so  said  deed  was  void. 

By  Comer:  Parol  evidence  is  not  admissible  to  prove  a  deed 
delivered  to  the  party  to  be  an  escrow,  or  to  prove  any  parol 
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conditions  which  would  defeat  or  control  its  legal  effect  and 
operation.  Buahnd  y.  PasTnore,  Holt,  218;  Laihorp  t.  BuUdey^ 
New  Hayen  adjourned  superior  court,  Dec.,  1772,  where  a  parol 
condition  was  pleaded  in  bar  of  a  note  deliyered  to  the  plaintiff; 
and  Babcock  t.  Steadman,  adjudged  upon  a  writ  of  error,  that 
a  parol  condition  cannot  defeat  or  control  a  note  delivered 
directly  to  the  promisee.  Windham  adjourned  superior  court, 
December  Term,  1783. 

A  aimilar  point  was  decided  in  Herd  v.  £i§§el,  1  Root,  260,  where  it  was 
held  that  the  plaintiff  ootdd  not  offer  parol  eridence  to  vary  the  term  of  a 
note. 

The  law  of  this  case  is  now  well  established,  for  the  invariable  role  is 
that  parol  evidence  will  not  be  received  for  the  pnrpose  of  engrafting  upon 
a  deed  any  condition,  limitation  or  reservation  inconsistent  with  its  terms. 
Noble  V.  Bosworih,  19  Pick.  814;  Leciek  v.  Stars,  1  Hill,  N.  Y.  17;  RaMun 
V.  BaMun,  6  Barb.  98 ;  Warren  v.  MiUer,  38  Me.  108;  Weeley  v.  Thomae, 
6  Harris  &  J.  24;  Haiper's  Appeal,  14  P.  F.  Smith,  316;  Kelly  Bryan,  6 
Ired,  Eq.  283;  Bright  v.  Wagle,  3  Dana,  252.  So  a  verbal  agreement  made 
at  the  deliveiy  of  a  deed  that  the  grantee  shall  not  take  possession,  nor 
record  his  deed  until  he  shall  pay  the  first  installment  of  the  pnrohase 
money,  is  inoperative.  OUberi  v.  BuOdey,  6  Conn.  262.  And  parol  evidence 
is  not  admissible  to  reduce  an  absolute  deed  to  a  conditional  one,  or  to  show 
that  it  was  intended  meroly  as  a  tmst  MUe  v.  Higgku,  82  Me.  34;  Me/van 
V.  Haye,  1  Johns.  Ch.  339 ;  Hutehmaon  v.  TmdaU,  3  N.  J.  £q.,  2  Green, 
357.  Parol  evidence  that  the  vendor  agreed  at  the  sale  to  extinguish  an 
interfering  claim,  is  not  admissible.  Maehir  v.  MeDeweU,  4  Bibb.  473. 
Nor  is  it  admissible  to  vaiy  a  sheriff's  deed  by  showing  that  part  of  the 
land  described  was  excepted  at  the  sale.  Todd  v.  PhUhower,  24  N.  J.  L. 
796L  Nor  to  prove  a  warranty  of  the  quantity  of  land  conveyed  by  deed. 
<7a6o<  V.  Christie,  42  Yt.  121;  S.  C,  1  Am.  Rep.  313.  After  an  absolute 
sale,  and  with  an  assignment  of  all  the  vendor's  interest  in  a  land  con- 
tract, a  subsequent  parol  agreement  between  the  parties  that  such  assign- 
ment should  be  roscinded,  or  that  the  contract  assigned  should  be  held  by 
the  assignee  merely  as  security  for  moneys  due  or  to  become  due  from  the 
assignor,  is  void  under  the  statute  of  frauds.  lUAardrnm  v.  Johmeen^  41 
Wis.  100;  Thompeon  v.  White,  i^fra  and  note. 


Brentnal  v.  Helms. 

(1  Boot,  an.] 

INDEMNTTT— When  Surety  Can  Sue  On.— A  surety  cannot  have  a 
right  of  action  on  a  general  promise  of  indemnity  until  he  has  been 
compelled  to  pay  the  debt  for  which  he  is  bound. 

AonoN  on  the  case,  declaring:  That  the  plaintiff,  at  the  spec- 
ial instance  and  request  of  the  defendants,  and  for  their 
proper  debt  and  duty,  on  the  fifteenth  of  April,  17 — ,  became 
bonnd  with  them  to  the  treasurer  of  the  state  in  the  present 
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sum  of  one  hundred  and  one  pounds,  five  shillingSy  conditioned 
to  pay  fifty  pounds,  ten  shiUings  and  sixpence,  by  —  day  of  — » 
being  the  duties  on  forty-five  hogsheads  of  rum;  that  the  defend- 
ants, in  consideration  thereof,  assumed  and  promised  to  indemnify 
and^Te  harmless  the  plaintiff  from  all  damages  and  cost  he 
should  suffer  and  pay  on  that  account;  that  the  plaintiff  has 
been  compelled  to  pay  said  debt,  and  been  put  to  much  cost,  to 
his  dami^e  of  eighty  pounds. 

Plea  in  bar:  That  the  plaintiff  hath  neyer  paid  one  farthing 
of  said  debt,  nor  been  put  to  any  cost  on  that  account;  nor 
hath  he  been  sued  until  the  day  of  the  date  of  the  plaintiff's 
writ,  when  a  summons  was  served  upon  him.  The  plaintiff  de> 
murred  to  the  defendant's  plea. 

The  question  was:  Whether  the  plaintiff,  being  liable  to  be 
sued,  and  to  be  compelled  to  pay  the  debt,  is  a  good  cause  of 
action  upon  this  promise  of  indemnify;  by  the  plaintiff  it  was 
contended  that  it  was.  By  the  defendant  it  was  contended 
that  neither  a  liability  to  be  sued,  nor  being  actually  sued,  is  a 
good  cause  of  action,  upon  a  promise  generally  to  save  harrn-^ 
less  and  indemnify. 

By  CouBT.  That  the  defendant's  plea  is  sufficient  Where 
a  man  is  bound  for  the  debt  of  another,  at  his  special  instance 
and  request,  the  law  implies  an  obligation  or  promise  to  in* 
demnify  him.  8  Wilson,  262.  But  is  it  to  indemnify  him 
against  a  mere  liability  to  suffer  damage,  or  to  indemnify  him 
against  the  damage  which  he  shall  actually  suffer?  It  is  un- 
doubtedly the  latter.  One  would  suppose  that  any  doubt  or 
difficulty  which  has  existed  in  resolving  this  question  would  be 
obviated  by  ascertaining,  with  precision,  the  facts  in  the  cases, 
which  are  as  follows,  viz:  The  plaintiff  becomes  bound  with  the 
defendants  for  their  debt,  and  at  their  request;  the  defendants, 
in  consideration  thereof,  promise  to  indemnify  and  save  him 
harmless,  on  account  of  his  thus  becoming  bound. 

Now,  what  is  meant  by  indemnifying  and  saving  harmless  t 
The  terms  are  synonymous,  and  mean  the  same  thing;  they  cer^ 
tainly  mean  that  the  defendants  will  indemnify  and  save  the 
plaintiff  from  any  and  every  loss  and  damage  he  may  eventually ' 
suffer  by  reason  of  his  becoming  bound  for  them.  This  is  done 
either  by  paying  the  debt,  and  thereby  discharging  the  surefy, 
or  in  case  that  is  omitted,  and  the  surefy  is  obliged  to  pay  the 
debt,  by  refunding  to  him  the  money  and  interest,  and  the  ex- 
pense and  just  damages  for  his  risk  and  trouble;  in  either  of 
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these  ways  the  surely  is  indemnified  and  the  defendant's  prom- 
ise perfonned. 

Two  things  are  neoeesaiy  to  be  united  in  order  to  famish  a 
^ood  oaose  of  action  in  any  ease,  Tiz:  A  violation  of  a  rights 
which,  in  law  language,  is  an  injury,  and  a  damage.  Injury 
without  damage,  and  damage  without  injury,  are  neither  of 
ihem  alone  a  ground  of  action;  and  it  very  of  ten  happens  in 
society  that  men  are  exposed  to  suffer  loss  and  damage,  yet  no 
Action  can  be  maintained  until  a  damage  is  actually  sustained. 
A  man  sells  a  piece  of  land,  and  ooTenants  to  warrant  and  de- 
fend it  against  all  claims  and  demands  whateyer;  suits  may  be 
brought  against  his  grantee  for  the  land,  yet  the  warrantor  is 
not  liable  on  his  coTcnant  unless  his  grantee  is  evicted;  and  in 
that  case,  the  ooTenant  extends  only  to  defend  the  title  against 
An  eviction,  or  to  render  damages  to  his  grantee  for  the  loss  of 
the  land,  his  expense,  and  trouble  in  defending  it.  The  latter 
is  equally  a  performing  of  his  covenant  as  the  former;  for  the 
covenant  is,  that  the  grantee  shall  hold  the  land,  but,  if  he 
•cannot,  that  the  grantor  shall  make  it  good  to  him — that  is,  will 
pay  him  all  his  just  damages  and  costs. 

If  an  action  will  lie  in  favor  of  a  surely  against  his  principal 
because  he  is  exposed  to  pay  the  debt  of  his  principal,  it  must 
be  either  to  recover  the  sum  he  is  liable  for,  or  to  compensate 
liim  for  the  liability;  if  for  the  former,  he  ihen  will  recover  a 
sum  of  money  from  the  principal,  that  he  has  never  paid,  and 
-only,  as  the  case  may  be,  for  the  principal  to  recover  it  back 
jigain,  for  the  creditor  may  never  call  upon  the  surety  for  it. 
If  it  be  the  latter,  viz:  for  his  liability  only,  and  not  for  the 
debt,  it  will  be  difficult  to  find  a  rule  of  damages.  Besides,  if 
an  action  is  maintainable  on  this  ground,  the  surety  may  repeat 
his  actions  for  this,  from  day  to  day,  so  long  as  he  continues 
liable,  as  in  case  of  a  nuisance ;  and  even  after  the  principal 
has  paid  and  discharged  the  debt,  if  the  surety  had  at  any  time 
l>een  liable,  an  action  would  be  maintainable.  The  cases  dted 
from  the  books,  respecting  sheri£b,  and  respecting  bankrupts, 
were  they  to  be  considered  as  authorities  here,  prove  nothing 
for  the  plaintiff;  for  the  escape  of  a  prisoner  in  jail,  on  an  ex- 
'•ecution,  is  a  tort,  committed  upon  the  jailer,  and  he  thereby 
becomes  debtor  to  the  creditor;  he  may  immediately  pursue  and 
retake  the  body,  or  have  an  action  for  the  money. 

In  the  case  of  bankruptcy,  if  a  surety  might  have  an  action 
on  the  ground  of  his  being  liable  only,  it  would  be  for  damages 
only,  which  is  not  provable  under  the  commission.    But  Lord 
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Mansfield,  in  the  case  of  Taylor  y.  JfiOs  and  MdgnaU,  Cowper, 
4>25,  where  the  plaintiff  has  become  liable  before  the  bank- 
ruptcy, lays  it  down  as  a  settled  principle  that  the  plaintiff,  tOl 
damnified,  which  he  could  not  be  until  he  had  been  called  upon 
and  had  paid,  could  not  bring  an  action;  he  did  not  pay  the 
debt  till  after  the  commission  issued,  consequently  his  whole 
damage  and  cause  of  action  arose  after  the  bankruptcy.  Where 
the  engagement  to  indenuiufy  is  special,  to  pay  the  debt  when 
it  becomes  due,  and  to  indemnify,  etc.,  the  case  would  be  oth- 
erwise. 


A  similar  question  oame  before  the  ooort  afterwards  in  FBUjf  ▼.  Braest  1 
Root,  fi07.  There,  it  appeared  that  A.  haTisg  made  himself  surety  for  a 
debt  of  B.  due  at  a  oertain  time,  took  a  note  for  the  same  snm  from  B.,  due 
a  month  after  the  time  when  the  debt  was  doe  upon  which  he  was  surety. 
The  condition  was  that  he  should  hold  A.  harmlejis  from  said  debt  to  C, 
and  if  so,  the  note  to  be  void.  It  was  held  in  the  superior  court  that  no 
action  would  lie  until  A.  had  been  compelled  to  pay,  or  had  beendanmified. 
Root,  J.,  dissenting.  The  decision  of  the  superior  court  was  afterwards 
reversed  in  the  supreme  court  of  erron»  and  it  was  there  decided,  that,  as 
soon  as  the  liability  of  A.  became  fixed,  although  he  had  not  paid  the  debt, 
he  had  a  right  of  action  on  the  note  given  him  by  B.  The  decision  of 
FUleif  V.  Brace,  is  considered  as  overmled  by  Booth  v.  Starr,  1  Conn.  249, 
where  the  court  say:  "It  would  seem  to  be  a  dear  dictate  of  reason  that 
the  mere  liability  to  pay  money  for  another,  he  continuing  liable  to  pay  the 
money  himself,  can  never  be  a  cause  of  action  on  the  oontraet  oi  indemnity; 
for  it  is  uncertain  whether  the  surety  will  ever  be  compelled  to  pay,  and 
the  principal  may  pay  himself.  8ucJi  uncertainty  can  be  no  ground  of  ac- 
tion. It  is  not  necessary  that  the  actual  payment  should  be  made.  If  a 
suit  should  be  brought,  judgment  rendered,  and  the  person  imprisoned,  it 
will  be  sufficient;  but  mere  liability  without  any  damsge  is  not  •  •  • 
In  examining  the  question,  it  maybe  premised  that  there  is  a 
between  the  contract  to  discharge  or  acquit  from  a  debti  and  one  to 
charge  or  acquit  from  the  damages  by  reason  of  it  When  the  condition  of 
the  contract  is  to  discharge  or  acquit  the  plaintiff  from  a  bond  or  other  par« 
ticular  things  then,  unless  this  be  done,  the  defendant  is  liable  from  the 
nature  of  the  contract  though  the  plaintiff  has  not  paid."  Now,  in  so  far 
as  the  court  says  that  a  liability  merely  to  pay  the  debt  "can  never  be  a 
cause  of  action  on  the  contract  of  indenmity,"  it  is  erroneous;  for  after^ 
wards  it  is  adndtted  that  in  some  cases  a  cause  of  action  may  arise  in 
such  esses,  before  the  surety  has  paid.  When  and  in  what  cases  a  cause 
of  action  will  lie,  will  depend  entirely  upon  the  nature  of  the  contract  of 
indemnity.  It  is  certainly  true,  and  well  established  by  all  the  cases,  ac- 
cording to  Brminal  v.  Hehu,  that  a  contract  of  indemnity  generally  given 
to  save  harmless  from  all  loss  or  damage,  will  give  a  right  of  action  only 
when  the  surety  is  actually  damnified,  as  when  he  hss  been  compelled 
under  l^gal  process  to  pay  the  debt:  ChaUaner  v.  WaOter,  1  Burr.  074;  Di/- 
JiM  V.  SeoU,  3  T.  R.  874;  Cstfer  v.  Southern,  1  Saund.  116;  ToMn§  v. 
Taylor,  8  Taunt  815;  CMirekUl  v.  ffwU,  8  Denio,  827;  Bonham  v.  OaOowof, 
13  nL  68;  IfigaUe  v.  Dsmiett,  6  Me.  79;  KknhU  v.  CfmmiM,  3  Met  (Ky.) 
827.    Burgs,  in  his  work  on  Suretyship^  p.  879,  lays  down  the  mis  oon 


48  Smith  v.  Bdcons.  [Conn^ 

rectly,  when  he  says:  "If  the  principal  has  given  to  the  eiiraty  a  hond  of  in* 
deninity  merely^  the  soiety  mnet  proye  that  he  has  heen  damnified.  The- 
hond  is  then  forfeited,  and  he  may  proceed  on  it." 

Bnt  where  the  contract  ia  spedal,  as  that  the  principal  ahaU  pay  a  cer- 
tain debt,  at  a  time  apecified,  the  aniety  can  have  an  action  when  the  prin- 
dpal  defeolta,  even  before  he  ia  called  npon  to  pay  aa  aorety.  Thia  i» 
where  the  diatinction  Ilea,  and  will  thna  depend  upon  the  nature  of  the- 
contraet:  See  Pemtjf  y.  Fey,  8  B.  ifr  C.  11;  Meam  ▼.  JfaoM,  Gowp.  47; 
EvelyH  T.  Evelyn,  2  P.  Wma.  669;  Lootemore  ▼.  Radford,  9  M.  &  W.  667; 
Ru99eU  T.  La  Sogne,  11  Ala.  862;  Pott  y.  Jaekmii,  17  Johna.  289;  Thanuu 
y.  AUm,  1  Hill,  146;  CoMtoitf  y.  MaUtmm,  22  HL  646.  The  distinction  ia 
yery  apparent  in  Wrighi  y.  Whiting,  40  Barb.  235,  which  ia  an  inatmotiyo 
caae  nnder  thia  head,  aa  many  of  the  anthoritiea  are  there  referred  to. 
There  it  waa  held,  where,  npon  the  diaaolntion  of  two  copartnerahipa,  the 
defendant  executed  an  agreement  to  indemnify,  and  keep  L.  (one  of  the 
partners),  "harmlesa  from  and  againat  all  debta  due  and  owing  &om  the 
late  firma,"  and  "  to  pay  all  debta  due  from  either  of  aaid  firma,'*  that  under 
the  first  clanae  the  ooyenantor  waa  not  liable  untQ  aomething  had  been 
paid  by  L.;  but  that  the  laat  clanae  contained  an  abaolute  and  poaitiye 
coyenant  to  pay  the  debta,  upon  which  on  the  coyenantor'a  failure  to  pay 
the  debta,  the  covenantee  might  recover  the  full  amount  of  hia  liability, 
although  he  had  not  been  actually  damnified.  It  may,  therefore,  be  quea-> 
tioned  whether  the  court  in  Booth  y.  Starr,  waa  juatified  in  ita  eritioiam  of 
Fittey  v.  Brace,  which,  under  the  facta  aa  appearing  there,  may  be  con- 
aidered  good  law. 

It  waa  the  rule  in  England,  that  when  the  liability  of  the  aurety  had  at- 
tached in  conaequence  of  the  default  of  the  principal,  the  aurety,  although 
he  had  not  been  aued  by  the  debtor,  might  apply  to  a  court  of  equity,  and 
compel  the  principal  to  reUeve  him  againat  hia  liability:  Buiko  on  Surety* 
ship,  868;  NUbethr.  Smiik,  2  Bro.  C.  C.  679;  £lve^fn  y.  Evelyn,  2  P.  Wma. 
669.  And  the  aame  right  haa  been  acknowledged  here:  Stun^  v.  Bogere,  1 
Ohio,  684;  WaeMngton  v.  JaU,  8  Humph.  643;  BMop  v.  Day,  18  Yt  81. 
In  Jktntele  v.  Joyner,  8  Led.  £q.  613,  it  waa  held  that  where  a  fund  had 
been  aaalgned  in  truat  for  the  indenuufication  of  a  auretyy  the  surety  could 
oome  into  a  court  of  equity  to  have  the  fund  applied  directly  in  diwhaig» 
el  the  liability^  before  he  had  been  actually  damnified. 


Sdrm  V.  SiMoiiB. 

[iXMo^na.] 

What  Coxannms  a  Lbasb.— A  writing  by  whieharid^iagifentoflow 
laoda  for  a  number  of  yeaia  la  a  leaae^  and  muat  therefore  be  reeoided. 

Aanos  tor  erecting  a  mill-dam  on  the  west  line  of  the  plaini-^ 
iff 's  land,  aoroes  a  etream  of  water,  and  flowing  his  meadow. 

Plea— Not  gnilty.  laeae  to  the  oourt.  The  plaintiff  proved 
hia  declaration. 

The  defendant  then  offered  in  evidence  a  writing  under  the- 
hand  and  seal  of  one  Flint,  the  original  proprietor  of  said  land, 
executed  in  1765,  whereby,  for  the  consideration  of  five  pounds^ 
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he  granted  to  those  under  whom  the  defendant  claims,  liberty 
of  flowing  said  lands  twelve  years  without  restriction,  and  for 
eighty  years  in  the  winter  half  of  the  year,  viz. :  from  the  fifteenth 
of  November  to  the  fifteenth  of  May,  annually.  This  writing 
was  not  recorded. 

The  question  put  to  the  court  was:  Whether  this  writing  is 
a  lease  which  the  law  requires  should  be  recorded,  or  only  a  li- 
cense? 

By  CousT.  It  is  a  lease,  and  without  being  recorded  it  ia  Toid 
as  to  purobaaers.    Judgment :    That  the  defendant  is  guSitj. 


Holmes  v.  Williams  et  al. 

[IBoos,  888.] 

Bmra  Without  Issue,  Mbanino  Of.— In  a  will,  the  words  'V 

out  iflsae"  or  ''without  childzen,"  unless  a  different  intent  otherwise 
appeals,  are  to  be  oonstmed,  whether  used  with  regard  to  real  or  per- 
sonal estate,  as  referring  to  a  dying  without  children  living  at  the  time 
of  the  deviBee's  death. 

EZBCUTOBT  Devise. — ^An  executory  deviie  cannot  be  barred  by  any  altera- 
tion or  sale  of  the  estate  by  the  first  taker. 

Natubb  of  Estate  Devised. — When  a  testator  deviled  his  lands  as  fol« 
lows:  "To  my  grandson,  William  Wheeler,  his  heirs  and  assigns  for- 
ever, on  condition  that  he  pay  to  my  granddaughter,  Hannah  Wheeler, 
two  hundred  pounds  old  tenor  bills,  when  he  arrives  at  lawful  age;  but 
in  case  said  William  dies  without  issue  lawfully  begotten  of  his  body, 
then  I  give  said  lands  and  house  to  my  six  sons-in-law  and  my  grand- 
daughter, Hannah  Wheeler,  to  be  equally  divided  between  them,'*  was 
held  that  the  devise  over  was  an  absolute  estate. 

Ebbob  from  a  judgment  of  the  superior  courts  held  at  New 
London,  on  the  fourth  Tuesday  of  September^  1791.  The  judg- 
ment of  the  superior  court  was  revised  in  June,  1795,  and  the 
facts  of  the  case  are  stated  in  the  following  opinion. 

Judgment.  William  Wheeler,  the  elder^  being  seised,  in  fee  of 
certain  lands  and  tenements,  on  the  thirteentii  of  August,  in 
1747,  devised  the  same  in  the  following  words,  viz:  To  my 
grandson,  William  Wheeler,  his  heirs  and  assigns  forever,  on 
condition  he  pay  to  my  granddaughter  Hannah  Wheeler,  two 
hundred  pounds  old  tenor  bills,  when  he  arrives  at  lawful  age; 
but  in  case  said  William  dies  without  issue  lawfully  begotten  of 
his  body,  then  I  give  said  lands  and  house  to  my  six  sons-in- 
law  and  my  granddaughter,  Hannah  Wheeler,  to  be  equally  di- 
'vided  between  them.    It  ought  to  be  noted,  also,  that  in  other 

4 


50  '  Holmes  v.  Williams.  [Conn. 

parts  of  the  will  he  devised  lands  to  four  of  his  sons-in-law, 
mentioning  them  by  name,  and  their  wives,  to  hold  in  some  in-- 
stances  to  the  son-in-law  and  his  wife,  their  heirs  and  assigns; 
and  in  others  to  the  son-in-law,  his  heirs  and  assigns  forever. 
The  testator  died  soon  after  making  the  will  aforesaid,  and  the 
same  was  duly  proved  and  approved,  and  William  Wheeler,  the 
younger,  went  into  possession  of  the  lands  devised  to  him,  and 
when  he  arrived  at  full  age  he  paid  the  legacy  to  said  Hannah ;  and 
for  a  valuable  consideration  sold  said  lands  to  William  Williams 
and  Nathan  Crary,  two  of  said  sons-in-law,  who  went  into  pos- 
session of  the  same.  William  Wheeler,  the  younger,  after  hav- 
ing thus  sold  the  lands,  died  without  leaving  any  issue,  and 
without  ever  having  had  any  issue;  four  of  the  six  sons-in-law, 
to  whom  said  lands  were  given  after  the  death  of  William 
Wheeler  the  younger,  as  also  Hannah  Wheeler,  died  before 
him.  And  the  plaintiffs  in  error  being  heirs  of  those  deceased 
sons-in-law,  as  well  as  of  William  Wheeler  the  elder,  moved 
the  aforesaid  court  of  probate  for  a  distribution  of  these  lands 
as  part  of  the  estate  of  William  Wheeler  the  elder,  according  to 
his  will.  The  court  of  probate  negatived  the  motion;  and  they 
appealed  to  the  superior  court,  and  the  superior  court  affirmed 
the  decree  of  the  court  of  probate  as  mentioned  above.  The 
defendants  in  error  are  the  two  surviving  sons-in-law,  and  the 
purchasers  under  William  the  younger;  all  the  above  facts  ap- 
pear, and  the  reasons  given  for  the  appeal  and  the  pleadings. 
The  question  before  the  court  involves  three  points: 

1.  Whether  the  limitations  to  the  sons-in-law  and  to  Hannah 
Wheeler  be  in  point  of  law  good;  or  whether  it  be  not  too 
remote,  being  to  take  effect  after  the  death  of  William  the 
younger,  without  issue  of  his  body,  and  therefore  not  good; 

2.  Whether  the  sale  of  lands  by  William  Wheeler,  the 
younger,  will  prevent  the  limitation  from  taking  effect  ? 

8.  What  kind  of  estate,  if  any,  had  the  sons-in-law  and 
Hannah  Wheeler  in  these  lands  by  virtue  of  the  limitation  in 
said  will,  that  is  to  say,  whether  the  limitation  over  to  them  was 
as  an  estate  for  life  or  in  fee? 

It  is  agreed  on  all  hands  if  the  testator  meant,  and  it  be  the 
fair  construction  of  the  words  he  made  use  of,  that  the  sons-in- 
law  should  have  the  estate,  alter  an  indefinite  failure  of  issue  of 
William,  the  yoimger,  that  the  limitation  to  them  is  void.  Such 
a  limitation  would  tend  to  create  a  perpetuity,  and  in  point  of 
law  would  be,  and  in  point  of  soimd  reason  ought  to  be,  void. 
But  if  it  be  his  meaning,  and  be  also  the  construction  of  his 
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mrords,  that  the  limitation  should  take  effect  in  case  William 
Wheeler,  the  younger,  should  die,  leaving  no  issue  at  the  time 
of  his  death,  under  such  circumstances  the  limitation,  by  the 
laws  of  England,  would  be  good,  and  there  can  be  no  reason 
;giyen  why  it  should  not  be  good  in  this  state;  that  this  is  the 
^grammatical  construction  of  the  words  in  the  will  cannot  be 
•doubted.    A    legal   construction,   however,  is  contended  for; 
in  contradistinction  to  a  grammatical  one,  viz.:  that  a  dying 
without  issue  means  not   leaving   issue  at  the  time  of  his 
death,  but  means  a  failure  of  issue  at  any  time,  be  it  ever 
«o  remote  after  the  death.     Agreeably  to  this  construction 
was  determined  the  case  of  Dormer  v.  Beauclerky  8  Atkins, 
808;  and  the  case  of  SaUem  v.  Saltern,  2  Atkins,  876;  case  of 
the  AUomey-Cfeneral  v.  Sind,  1  Brown,  170;  and  the  case  of 
Bigoee  v.  Eimdey,  1  Brown,  178.     And  in  giving  his  opinion 
in  the  last  case.  Lord  Thurlow  says:   To  call  a  dying  with- 
out leaving  issue  the  natural  sense  of  dying  without  issue 
is  against  all  the  cases;  and  yet  the  same  Lord  Thurlow  says, 
in  giving  the  same  opinion,  that  the  grammatical  construction 
of  the  words  dying  without  issue,  is  a  dying  without  issue  liv- 
ing at  the  time  of  his  death;  and  that  is  the  sense  in  general 
of  those  who  use  the  words.    And  in  giving  his  opinion  in  the 
case  of  the  Attomey-Oeneral  v.  Hind,  he  says,  alluding  to  the 
construction  he  thought  himself  bound  to  put  upon  the  words, 
dying  without  issue  or  without  heirs:  "  I  am  sorry  the  judges 
have  thought  themselves  bound  to  construe  wills  contxary  to 
their  opinion  of  the  intent;  the  words,  if  construed  here  other- 
wise than  they  have  usually  been,  would  overturn  the  rules  of 
construction,  though  not  the  rules  of  law;  if  they  have  been 
always  held  to  mean  a  distant  dying  without  issue,  and  it  should 
now  be  held  otherwise,  it  will  shake  the  rules  of  property,'' 
etc.    Lord   Hardwick,    also,    in  Dormer  v.  Beauclerk,  says: 
*'  There  is  no  doubt  about  the  intention  of  the  testator,  but 
thought  himself  bound  to  make  a  decree  contrary  to  that  inten* 
tion,  because  the  legal  import  of  words  is  different  from  the 
natural  one." 

In  1  Salk.  225,  where  the  words  of  the  will  were  to  B.  and 
the  heirs  of  his  body,  and  if  B.  should  die  without  issue  living, 
then  to  0.,  the  limitation  was  holden  to  be  good.  In  1  Eq. 
Abridg.,  where  the  words  were,  not  having  issue  of  the  body, 
then  living,  then  toD.;  to  go  over  to  D.  for  the  residue  of  the 
term,  this  limitation  to  D.  was  holden  to  be  good.  In  8  Atk. 
282,  the  testator  willed  and  devised,  if  he  should  leave  no  legiti* 
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mate  son  or  daughter,  who  should  leave  any  child  behind  them, 
that  C.  should  hare  the  estate,  both  real  and  personal,  etc.,  and 
the  limitation  to  C.  was  decreed  to  be  good.  It  is  said  by  Lord 
Harcourt,  in  1  P.  Will.  199,  though  it  is  an  obiter  opinion,  that 
a  dying  without  issue  shall  be  taken,  according  to  common  par- 
lance, yiz. :  Issue  living  at  the  death. 

*'  On  a  devise  of  a  term  for  years  to  a  son  by  nsme  Henry 
for  his  life  and  no  longer,  and  after  his  death,  to  such  of  the 
issue  of  the  said  Henry  as  Henxy,  by  his  will,  should  appoint; 
and  in  case  Henry  should  die  wittiout  issue^  then  to  his  brother 
Albenus  for  the  residue  of  the  time,"  it  was  determined  by  Lord 
Chancelor  Parker,  in  1  P.  Will.,  432,  that  the  devise  over  to 
Albenus  was  good,  and  that  the  words,  dying  without  issue,  or 
should  die  without  issue,  should  be  taken  in  the  vulgar  sense; 
he  observes,  however:  "That  there  was  a  great  diversity  be- 
twixt a  devise  of  a  freehold  for  life  to  A.,  and  if  A.  dies  with- 
out issue  then  to  B.,  and  a  devise  of  a  term  in  the  same  words, 
because  the  words,  if  A.  dies  without  issue,  in  case  of  an  inher- 
itance, are  inserted  in  favor  of  the  issue,  and  to  let  in  the  issue 
after  the  death  of  the  father;  but  in  case  of  a  term,  these  words 
cannot  have  such  effect,  for  the  father  takes  the  whole,  which, 
on  his  death,  will  not  go  to  his  issue,  but  will  belong  to  the 
executors."  The  same  observation  he  also  makes  afterwards  in 
p.  667  of  the  same  book  in  giving  his  opinion  in  the  case  of 
Target  v.  Oauni.  It  was  determined  in  the  case  of  Hughes  v. 
Sayer,  1  P.  Will.  634,  where  C.  having  two  nephews,  A.  and 
B.,  devised  the  surplus  of  his  personal  estate  to  them,  *'  and 
if  either  of  them  should  die  without  children,  then  to  the  sur- 
vivor;" that  dying  without  children  then  living,  because  the  im- 
mediate limitation  over  was  to  the  surviving  devisee.  So  in 
chancery  proceeding,  628,  where  A.  devised  portions  to  his  four 
children,  payable  at  their  respective  ages  of  twenty-one  or  mar- 
tiage,  and  in  case  any  of  them  should  die  before  the  time  of 
payment  or  without  issue,  then  his  or  their  portion  to  go  to  the 
survivor  or  survivors  and  his  heirs,  the  same  construction  was 
given  to  the  words  dying  without  issue.  In  1  P.  Will.  663» 
where  the  testator  gave  his  personal  estate  to  his  wife,  and 
made  her  executrix,  provided,  that  if  she  should  die  without 
issue  by  the  testator,  then,  after  her  decease,  a  remainder  over, 
the  remainder  over  was  held  to  be  good.  In  8  P.  Will.  258,' 
where  the  words  *'  without  having  issue,"  were  made  use  of; 
in  2  Atk.  642,  where  the  expressions  were,  leaving  no  heirs  of 
body;  in  1  P.  Will.  664,  where  the  expressions  were,  leave 
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no  ifisue  of  iheir  respeotiYe  bodies;  and  in  8  Dum.  143,  where 
ttie  expreBsions  were,  leading  no  issue  behind  them;  in  all  these 
cases  the  words  were  understood  according  to  their  uatmral  im- 
port, and  the  remainders  over  were  held  to  be  good,  and  those 
both  in  real  and  personal  estates. 

The  case  is  stated  in  Feame  on  Bem.,  868,  and  is  as  follows: 
*'W.  C.  left  and  bequeathed  unto  his  daughter,  and  only 
child,  all  his  worldly  substances,  land,  flocks  and  debts,  and 
household  goods,  provided  she  married  by  the  consent  of  his 
executors  therein  mentioned;  but  in  case  she  married  without 
the  consent  of  his  executors,  she  was  only  to  have  twenty  cows 
and  a  horse  for  her  whole  fortune;  and  after  naming  A.  and  B. 
his  executors,  he  appointed  that,  in  case  his  said  daughter  should 
die  without  issue,  all  his  substance  should  return  back  to  his 
executors,  to  be  distributed  as  he  should  thereafter  direct.  And, 
lastly,  in  case  his  daughter  should  many  veithout  consent^  or  die 
without  issue,  he  appointed  that  all  his  said  substance,  etc., 
should  return  back  to  his  executors,  to  be  distributed  by  them 
in  manner  following,  viz.:  To  his  nephew,  J.  D.,  £100;  to  H. 
O.,  £50;  to  each  of  his  executors  aforesaid,  £50;  to  his  daugh- 
ter, twenty  cows  and  a  horse  only;  and  the  remainder  to  be 
equally  divided  among  the  chidren  of  his  sister,  E.  F.  The 
question  was:  Whether  the  limitation  over  of  the  personal  estate 
after  the  death  of  the  testator's  daughter  without  issue,  was  good. 
The  court  of  chancery  in  Ireland  held  it  was;  and  their  de- 
cree was  confirmed  by  the  house  of  lords  here,  upon  the 
opinion  of  the  judges  tiiat  the  bequest  over  was  to  take  effect 
on  the  death  of  the  daughter,  without  issue  then  living." 

Thus  stands  the  case  as  decided  in  Westminster  Hall.  It  is 
yery  probable,  if  the  question  was  to  come  up  now  as  a  new 
one  tiiere,  the  judges  would  determine  according  to  the  natural 
and  grammatical  construction  of  the  words.  In  this  state, 
where  the  policy  is  not  to  force  a  Construction  to  favor  heirs, 
there  can  be  doubt  what  the  true  construction  of  dying  without 
issue  lawfully  begotten  of  his  body  ought  to  be;  the  sense  is, 
if  there  be  no  issue  living  at  the  time  of  his  death,  the  same 
construction  ought  to  be  put  on  the  words  here,  as  was  formerly 
in  Great  Britain  put  on  them,  when  applied  to  personal  and 
household  estate.  As  to  the  second  question,  it  is  very  clear 
that  the  testator  did  not  intend  the  sons-in-law  should  be  de- 
feated of  their  interest  by  any  act  of  William  Wheeler  the 
younger,  in  case  of  his  dying  without  issue;  it  would  be  veiy 
unreasonable  that  they  should  be  so  defeated,  and  on  the  foot 
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of  reason  only  we  may  say  it  is  impossible,  to  be  sure,  if  any 
interest  had  Tested  in  them  at  the  time  when  William  the- 
younger  sold  the  estate.  And  that  an  interest,  and  a  descend-^ 
able  one  too,  had  vested  in  them,  is  clear  from  the  case  of 
Marks  y.  Maries^  1  Str.  199,  as  well  as  from  other  authorities. 
The  case  of  PeZIs  y.  Broum^  Cro.  Jao.  590,  is  dedsive,  that  an 
executory  devise  cannot  be  prevented  or  destroyed  by  any  alter- 
ation or  sale  of  the  estate  out  of  which  or  after  which  it  ia. 
limited.  Feame  on  Bemainders,  806,  also  lays  down  the- 
same  principle.  And  we  are  of  opinion  that  the  sons-in-law 
took  by  way  of  executory  devise;  that  is,  that  William  Wheeler 
the  younger  was  seised  in  fee  of  his  estate;  of  course  the  limi- 
tation to  the  sons-in-law  could  be  good  but  by  executory  devise. 
Had  William  the  younger  been  tenant  in  taO,  there  could  have 
been  no  dispute  about  the  meaning  of  the  words  dying  vrithoui 
issue  of  the  body,  because  in  such  case  a  limitation  oyer  would 
have  been  good  after  an  indefinite  failure  of  issue.  But  sup- 
pose he  was  tenant  in  tail,  he  could  not  defeat  the  remainder- 
man by  executing  a  common  deed  of  bargain  and  sale  of  the^ 
lands,  but  the  conveyance  must  be  l>y  fine  or  by  suffering  a. 
common  recovery. 

It  is  now  to  be  considered  whether  the  sons-in-law  took  aa 
estate  in  fee,  or  only  an  estate  for  life,  it  being  once  determined, 
that  the  technical  words  necessary  to  convey  a  fee  in  a  deed 
are  not  necessary  to  convey  a  fee  in  a  will,  but  that  the  intention: 
of  the  testator  is  principally  to  be  regarded  as  the  rule  of  con- 
struction; there  can  be  no  doubt  but  the  sons-in-law,  as  well  asr 
Hannah  Wheeler,  took  a  fee,  a  descendable  interest,  and  which, 
their  heirs  would  be  entitled  to  take,  if  they,  the  sons-in-law  or 
said  Hannah  Wheeler,  should  not  be  alive,  at  the  death  of  the? 
grandson,  without  issue  of  his  body.  If  the  testator  intended, 
they  should  take  but  an  estate  for  life,  why  did  he  not  say  so, 
in  so  many  words?  Why  is  he  totally  silent  with  respect  to* 
this  estate  after  the  death  of  the  tenants  for  life?  If  they  are- 
so  to  be  construed,  why  doth  the  testator  say  that  this  estate- 
should  be  equally  divided  among  the  sons-in-law  and  said  Han- 
nah Wheeler,  if  they  each  were  to  have  but  a  life  estate  f  Be- 
cause if  one  or  more  of  the  devisees  should  die  before  William, 
the  grandson,  it  could  not  be  equally  divided  between  them,  a» 
some  could  not  take;  not  to  mention  the  absurdity  of  giving- 
a  life  estate  to  these  uncles  of  the  grandson,  to  take  e£Eect  after 
the  death  of  the  grandson,  who  probably  would  outlive  them 
It  may  be  very  doubtful  whether  the  modes  of  expression^ 
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aooompanied  with  the  other  ciroumstances  in  this  case,  would 
not  be  sufficient  to  giye  the  sons-in-law  and  the  granddaughter 
a  descendable  interest  eyen  in  Great  Britain,  where  the  judges 
are  so  hedged  in,  and  fettered  with  technical  rules,  as  to  be 
obliged  in  some  instances,  on  questions  of  this  sort,  to  decide 
contrary  to  the  intent  of  the  testator,  and  to  what  they  think  is 
sound  sense;  but  let  us  see  what  their  decisions  haye  been. 

The  general  rule  is:  That  it  is  not  necessary,  in  order  to  con- 
yey  a  fee  by  a  deyise,  that  the  words  *'  to  him  and  his  heirs  for- 
eyer"  should  be  made  use  of,  as  in  a  deed;  but  a  deyise  to  a 
man  and  his  assigns,  to  a  man  and  his  children,  to  a  man  and 
his  issue,  will  create  a  fee.  It  is  said,  howeyer,  by  Lord  Chief 
Justice  DeGhrey,  3  Wilson,  418,  that  if  a  testator  deyises  his 
land  in  seyeral  parcels  to  diyers  persons,  without  any  words 
denoting  a  limitation,  the  deyisees  will  haye  but  an  estate  for 
life.  It  is  also  said  by  Lord  Mansfield,  Doug.  784,  that  a  de- 
yise of  all  a  man's  estate,  the  same  lying  at  a  particular  place, 
will  carry  but  an  estate  for  Ufe;  but  that  a  deyise  of  all  a  man's 
estate,  without  any  words  of  limitation  at  all,  if  it  be  not  men- 
tioned where  it  lies,  will  cany  a  fee.  What  difEerence  there  is 
in  these  seyeral  instances  put,  it  is  difficult  to  ascertain;  and 
why  in  each  case  a  fee  would  not  i>ass,  no  solid  reason  can  be 
giyen.  And  Lord  Mansfield,  in  giying  his  opinion  in  the  case 
in  Doug.y  aboye  cited,  plainly  showed  what  rule  of  construe* 
tion  he  thought  ought  haye  been  adopted,  had  it  been  a  new 
question,  and,  of  course,  how  he  would  haye  decided  the  ques- 
tion in  this  state.  His  words  are:  ''lyerily  belieye  that,  in 
almost  eyery  case,  where  by  law  a  general  deyise  of  lands  is  re- 
duced to  an  estate  for  life,  the  intent  of  the  testator  is  thwarted; 
for  ordinary  people  do  not  distinguish  between  real  and  per- 
sonal property.  The  rule  of  law,  howeyer,  is  established  and 
certain,  that  express  limitation,  or  words  tantamount,  are  nec- 
essary to  pass  an  inheritance;  all  my  estate,  or  all  my  interest, 
will  do;  but  all  my  lands  lying  in  such  a  place,  is  not  sufficient; 
such  words  are  considered  merely  as  descriptiye  of  the  local 
srtnation,  and  only  cany  an  estate  for  life;  nor  are  words  tend- 
ing to  disinherit  the  heir  at  law  sufficient  to  preyent  his  takings 
unless  the  estate  is  giyen  to  somebody  else." 
.  In  personal  estates,  common  sense  preyails  as  to  the  construc- 
tion of  a  bequest;  in  real  estates  it  does  not,  and  principally 
because  it  is  the  policy  of  Great  Britain  to  keep  estates  in  fam* 
Hies,  and  not  to  suffer  the  heir  to  be  disinherited,  as  is  said  by 
Lord  Mansfield,  but  by  express  limitation  or  words  tantamount. 
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No  such  policy,  boweyer,  obtains  heie;  all  the  heirs  are  as 
much  entitled  to  tbe  real  as  to  the  personal  estate;  but  in  Great 
Britain,  if  a  man  in  his  will  express  himself  thus,  "  I  give  my 
bouses  to  A.  B.  to  pay  my  debts,"  those  words  carry  a  fee. 
So  a  devise  to  A.  B.  to  sell,  is  a  fee;  or  a  devise  of  house 
charged  with  debts,  which  takes  money  out  of  the  pocket  of  the 
devisee,  is  a  fee.  So  it  is  laid  down  by  Lord  Chief  Justice  De 
Grey,  in  8  Wilson,  48;  the  following  words  were  determined  by 
three  judges  against  Holt,  chief  justice,  to  carry  a  fee,  as  re- 
ported in  2  Baym.  832:  ''I  give,  ratify  and  confirm  to  my  son, 
John  Billings,  by  such  time  and  term  for  years,  which  now  is, 
or  at  any  time  after  my  decease  may  happen  to  be,  in  my  power 
to  dispose  of  in  whatsoever  I  hold  by  lease  of  J.  N.  and  I.  S., 
and  also  the  house  called  the  Bell  Tavern,  in  St.  Nicholas  lane, 
together  with  the  stable  thereunto  adjoining." 

And  Lord  Ghancelor  Talbot,  a  man  of  excellent  sense,  and  a 
very  sound  lawyer,  determined  that  a  fee  was  carried  by  a  vnll 
worded  thus:  ''  As  to  my  temporal  estate,  vrith  which  it  has 
pleased  God  to  bless  me,  I  dispose  of  the  same;  I  will  that  my 
debts  be  paid,"  after  which  he  disposed  of  several  pecuniary 
and  other  personal  legacies,  gave  four  shillings  per  week  to  a 
relation  for  her  life;  then  came  these  words,  "All  the  rest  of 
my  estate,  goods  and  chattels,  whatsoever,  real  and  personal,  I 
^ve  to  my  beloved  wife,  whom  I  make  executrix."  The  case  is 
reported  in  8  P.  Will.  294-298;  and  the  reporter  says  the  lord 
•chancelor,  vrith  great  clearness,  decreed  that  all  the  real  estate 
<lid  well  pass  by  the  will  to  the  testator's  wife  and  her  heirs. 
Then,  on  carefully  attending  to  the  authorities  on  this  subject 
in  Great  Britain,  and  their  applicability  to  this  state,  as  well  as 
to  the  plain  construction  of  this  will,  apart  from  all  authori- 
ties, we  have  no  doubt  that  the  three  propositions  or  questions 
before  mentioned  are  with  the  plaintiflh  in  error,  and  therefore 
said  judgment  of  the  superior  court  ought  to  be  reversed. 


Burrows  v.  Pixlbt. 

[1  Boot,  883.] 

Whbh  Pbxtatb  Action  will  Lis  fob  Pubuo  Nuxsahcb.— A  private 
action  will  lie  in  the  case  of  a  pnUio  nnisance  in  favor  of  one  who  anf • 
fers  a  special  injury  thereby. 

AcnoN  on  the  case  for  nuisance.    Plaintiff  declared  against 
the  defendant,  whom  he  charged  with  having  erected  a  dam 
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across  a  navigable  river  below  the  plaintiff's  house,  by  which 
the  navigation  of  the  river  was  effectually  obstructed,  and 
showed  that  the  river  had  been  in  use  for  a  long  time  by  him 
and  others  for  the  transportation  of  produce;  and  that  the  ob- 
struction was  particularly  detiimental  to  him,  because  he  had 
for  many  years  owned  a  ship-yard^  where  he  carried  on  the  busi- 
ness of  ship  building,  which  was  made  profitable  to  him  because 
of  the  navigableness  of  said  river. 

The  defendant  demurred,  that  the  declaration  is  too  general, 
which  amounts  to  no  more  than  a  common  nuisance,  for  which 
every  citizen  might  have  an  action  as  well  as  the  plaintiff;  that 
the  declaration  does  not  allege  any  particular  injury  that  he  haa 
suffered;  that  any  vessel  of  his,  or  of  any  person,  has  been  hin- 
dered coming  up  or  going  down  said  river,  or  the  like,  which  is 
necessary  in  order  to  his  supporting  an  action,  etc. 

Judgment.  That  the  declaration  is  sufficient.  Although  an 
obstruction  formed  across  a  navigable  river  or  a  highway  is  a 
common  nuisance  to  all  who  have  occasion  to  pass  that  way, 
yet  if  any  one  receives  a  particular  injury  thereby  he  may  have 
his  action.  The  plaintiff  in  this  case  sets  forth  certain  private 
rights  and  advantages,  which  he  hath  and  for  many  years  passed 
hath  been  possessed  of  and  enjoyed  through  the  open  naviga- 
tion of  said  river,  which  he  is  wholly  deprived  of  by  means  of 
erecting  said  dam  across  said  river,  which  were  a  great  source 
of  profit  to  him  in  his  store,  shii>-yard,  and  navigation,' which 
are  not  common  to  all  the  citizens.  Further,  it  would  be  ab- 
surd to  say  that  where  a  man's  door  is  obstructed  by  an  impass- 
able ditch,  that  he  must  cause  some  of  his  family  to  attempt  to 
pass  it  and  break  their  bones  before  he  can  have  an  action  for 
the  injury;  the  vesy  forming  the  ditch,  although  in  the  publie 
highway,  is  as  to  him  a  private  injury. 


This  caw  lays  down  the  law  ooirectly  as  held  in  Kngfaind  and  thiscoui- 
tiy.  For  in  ^^land,  it  is  held  that  if  a  private  penon  suflbn  exinordiiiaiy 
damage  by  a  pnblio  naiaanoe,  he  may  have  a  aatisfaotion  for  the  damage 
by  action.  Ihua  if  plonghs,  harrowa  and  other  articles  are  improperly  put 
on  a  highway,  and  a  man  is  thereby  injored,  he  may  have  an  action^  Mar* 
rioi  V.  Stanley,  1  M.  &  6.  56&  So  if  nibbidi  is  improperly  left  on  a  high- 
way: Ooldthorpe  v.  ffardman,  13  M.  &  W.  877.  An  action  will  lie  if  an 
authorized  obatniction  to  a  highway  is  continued  an  unreasonable  time,  so 
that  the  plaintiff  thereby  sustains  damage :  WUkea  v.  Hunger/ord  Market  Co,, 
2  Bing.  N.  C.  281.  But  to  sustain  a  private  action,  it  must  be  shown  that 
the  party  has  sustained  some  special  damage  distinct  from  what  he  suffins 
in  eonunon  with  the  public:  CronmeUn  v.  Coase,  80  Ala.  818;  Oate$  v  BUm^ 
•Mb  2  Dana,  Ey.  US8;  Yolo  Co.  v.  SaeramaUa,  96  01 19^1  BeekifT.BMcpk 
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19  Conn.  128;  CoU  ▼.  SprouU,  35  Me.  161;  ShvUe  ▼.  if.  Pac  Trans.  Co.,!S(> 
CaL  5d2;  Baxter  v.  Wnioo§ki  T.  Co.,  22  Vt  114;  Bmrdmv.  Crocker,  lOMaaa. 
S88s  Lamamg  v.  SmUht  4  Wend.  9;  Brumng  v.  ^eio  Or^eoiM  €fe.  Co.,  12  La. 
An.  641;  Foiard  ▼.  CVom.  8  Kan.  248. 


Parsons  v.  Hosbobb* 

[9  Boos,  L] 

MiSTAKB— Rbuxf  in  EQUITY  AoAlNBT.— Eqnity  will  ghre  leBef  in 


of  a  mistake  in  drawing  a  life  policy. 

Pbthion  in  chanoeiy,  from  which  it  appeared  that  Oeneial 
Parsons,  being  appointed  judge  of  the  sapreme  court  in  the 
western  territory  of  the  United  States,  and  wishing  to  make 
provision  for  his  wife  and  children  in  case  he  should  not  return, 
applied  to  an  insurance  company  for  a  policy  upon  his  life,  for 
the  term  of  four  years.  The  amount  of  the  policy  was  to  be 
paid  to  his  wife,  for  her  sole  use  and  benefit,  and  it  was  agreed 
with  the  company  to  fill  up  the  policy  accordingly.  He  was 
called  away  in  haste  before  the  policy  was  filled  up,  but  paid  the 
premium  for  the  first  year.  The  policy  was  afterwards  filled  up» 
bat  by  mistake  was  made  payable  to  him,  his  executors  and 
administrators,  instead  of  to  his  wife,  contrary  to  the  agree- 
ment and  instructions.  The  wife  received  the  policy  filled  up 
as  aforesaid,  without  examining  it.  During  the  continuance  of 
this  policy  General  Parsons  died,  and  Hosmer,  the  defendant^ 
his  administrator,  took  the  said  policy,  and  received  the  amount 
due  thereon  for  the  benefit  of  the  creditors. 

The  petition  prayed  to  be  relieved  against  this  mistake  and 
that  the  administrator  be  ordered  to  pay  the  money  received  on 
the  policy  to  the  wife  for  her  use  and  benefit. 

To  this  petition,  the  respondent  pleaded  in  abatement:  First. 
That  said  underwriters  were  not  dted,  nor  made  parties  to  the 
petition;  Second.  That  the  petition  and  matters  therein  con- 
tained were  insufiBcient  to  entitle  the  petitioner  to  any  relief; 
for  that  parol  evidence  was  not  admissible  to  contradict  the 
writing. 

Judgment.  That  the  fiorst  exception  in  abatement  is  insuffi-^ 
dent,  and  as  to  the  second,  that  the  petition  is  suffident. 

By  CouBT.  The  question  in  this  case  is  not  what  the  policy 
is,  nor  what  is  the  meaning  and  construction  of  it;  but  what  it 
ought  to  have  been,  and  whether  by  any  mistake  or  fraud  it  is 
otherwise,  than  by  the  parties'  agreement  and  instructions  ii 
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should  have  been;  to  this  point  parol  evidence  is  admissible,  and' 
doth  not  contravene  any  principle  of  statute  or  common  law; 
and,  indeed,  it  becomes  absolutely  necessary  in  certain  cases, 
for  the  promotion  of  justice,  otherwise  a  party  might  be  injured 
and  ruined  by  an  innocent  mistake  or  by  fraud,  and  be  forever 
remediless. 

This  principle  is  settled  by  the  courts  of  chancery  in  Great 
Britain;  and  was  fully  recognized  and  adjudged  by  the  general 
assembly,  sitting  in  chancery,  in  May,  1771|  on  the  petition  of 
Jedediah  Chapel  v.  The  heirs  of  Joseph  Rogers;  showing  that  on 
the  twenty-sixth  of  January,  1761,  said  Joseph,  to  secure  a  debt 
which  he  owed  to  Ghristopher  Baymond,  agreed  to  give  a  mort- 
gage deed  of  a  piece  of  land  containing  forty-six  acres,  lying 
within  certain  bounds  which  were  set  out  in  the  petition;  that 
the  scrivener  who  drew  said  deed,  by  mistake,  described  the- 
bounds  in  such  manner  as  not  to  include  the  land  meant  to  have 
been  included  in  said  deed,  but  other  lands  which  did  not  belong 
to  said  Joseph,  and  that  said  deed  was  executed  vrithout  observ- 
ing the  mistake;  further,  that  said  Baymond  for  a  valuable  con- 
sideration, assigned  said  mortgage  to  the  petitioner  without 
notice  of  said  mistake;  that  said  Joseph  Sogers  had  since- 
deceased,  and  his  heirs  having  discovered,  the  mistake  in  said 
deed,  had  brought  forward  their  action  at  law  and  evicted  the- 
petitioner  of  said  lands,  alleging  that  he  was  able  to  prove  said 
mistake  in  the  drawing  oi  said  deed,  and  that  the  land  recovered 
from  him  by  said  heirs,  was  the  land  said  Joseph  Sogers  agreed 
and  gave  directions  to  have  included  in  said  mortgage;  praying 
for  relief. 

The  assembly  sustained  the  petition^  and  referred  it  to  a  com- 
mittee, who  reported  the  facts  to  be  as  set  up  in  the  petition. 
The  report  was  accepted,  and  thereupon  the  assembly  made  a 
special  order  and  decree  rectifying  the  mistake  in  said  deed,  dis- 
annulling the  judgment  recovered  by  said  heirs,  and  confirming 
the  title  in  the  petitioner,  as  a  mortgaged  estate  defeasible  upon 
said  heirs  paying  the  mortgage  money  in  a  limited  time.  Vide 
Milford,  117;  8  Levins,  86;  Vem,  443-446;  and  Langley  v. 
Broum,  2  Ark.,  203. 

The  ]>etition  of  Mehitable  Parsons  was  afterwards  heard  upoo 
the  merits  and  granted;  and  the  money  received  by  said  admin- 
istrator of  said  underwriters  was  ordered  to  be  paid  to  the  pe- 
titioner agreeable  to  the  original  instructions  given  for  filling  up 
said  policy. 


€0  Halluck  v.  Bush.  [Conn. 

A  mistake  of  this  kind  is  always  a  ground  of  equitable  relief.  The  same 
point  came  before  this  conrt  very  frequently  as  in  the  case  of  Chapman  v. 
Allen^  preyioualy  reported,  and  subsequently  in  the  case  of  Cooh  v.  Pre** 
4<m^  2  Boot,  78,  where  relief  was  given  against  a  mistake  in  drawing  a  deed 
contrary  to  the  instructions  and  intent  of  the  parties ;  and  also  in  Eimort 
V.  AtuHn^  Id.  415,  where  relief  was  given  against  the  mistake  made  by  a 
«crivener  in  drawing  a  deed  and  to  prevent  a  party  taking  advantage  of  VL 


Halluck  v.  Bush. 

P  Booz,  96.] 

DSED  GiVBH  FOB  ANOTHER  WITHOUT  His  KNpWLBDOB.— A  deed  given 
for  the  use  of  another  without  his  knowledge  is  good  until  he  dissents. 

AonoN  of  ejectment  for  three  pieces  of  land  described  in  the 
declaration.  Flea,  no  wrong,  or  disseisin.  Issue  to  the  jury. 
The  plaintiff's  title  was  a  mortgage  dated  the  eleyentih  of 
September,  1784,  and  recorded  the  fifth  of  November,  1784, 
from  one  Nathaniel  Peck,  who  was  the  owner  of  the  land. 

The  case  was,  Nathaniel  Feck  was  indebted  to  the  plaintiff  in 
four  notes;  one  for  four  hundred  pounds,  one  for  fifty  pounds, 
both  payable  before  September,  1784;  and  one  note  for  fifiy 
pounds  and  one  for  forty  pounds,  which  were  not  then  due;  and 
for  security  of  all  said  notes  said  Feck  agreed,  in  the  month  of 
August,  1784,  to  give  a  mortgage  of  certain  lands.    Halluck 
oame  up  in  September,  Feck  not  being  at  home,  inquired  of  the 
town  clerk  for  said  mortgage,  and  finding  none  had  been  given, 
he  attached  part  of  said  lands  and  other  lands  upon  the  two 
first  notes.    When  Peck  came  home  he  was  informed  what  Hal- 
luck had  done;  he  recognized  said  agreement,  and  immediately 
made  out  a  mortgage  deed  to  Halluck,  and  lodged  it  with  the 
town  clerk  for  record,  Halluck  haying  gone  home.    Halluck  re- 
'Coyered  judgment  on  his  two  notes,  took  out  execution  on  said 
judgments,  levied,  and  had  them  satisfied,  partly  by  other  lands 
of  said  Peck  and  partly  by  lands  contained  in  said  mortgage 
deed.    This  was  done  on  the  fifth  of  June,  1785;  at  which  time 
Halluck  first  took  up  said  mortgage  deed.    Peck  was  also  in- 
debted to  Bush,  the  defendant,  who  caused  the  lands  in  said 
mortgage  deed,  which  were  not  attached  by  said  Halluck,  to  be 
attached  on  the  fifth  of  April,  1785,  and  the  lands  attached  by 
Bush  were  not  taken  by  Halluok's  execution,  and  to  which  he 
had  no  title  but  said  mortgage  deed.    Bush  recovered  judgment, 
took  out  execution,  levied  it  on  the  lands  contained  in  tha  mort- 
gage, and  had  them  set  off  in  satisfaction  of  his  execution. 
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The  question  of  law  upon  these  facts  was,  whether  the  deed 
from  Peck  to  Halluck,  under  the  circumstances^  was  a  valid 
deed,  being  executed  by  Peck  without  the  knowledge  of  Hal- 
luck;  and  whether,  as  Bush's  attachment  was  laid  on  before- 
said  deed  was  accepted  by  Halluck,  the  attachment  ought  not 
to  hold  in  preference  to  the  deed. 

Verdict  was  for  plaintiff,  and  accepted  by  the  court  on  the- 
ground  that  a  deed  executed  and  deliyered  for  the  use  of  an- 
other, is  good  until  dissented  to  by  him  for  whose  use  it  was- 
made. 


This  case  follows  the  doctrine  of  the  English  cases,  and  is  well  supported 
by  authority  here.  The  law  will  presume,  if  nothing  appears  to  the  con- 
trary, a  man  will  accept  what  is  for  his  benefit:  2  Roll.  Ab.  (EL)  24;  Ta^ 
▼.  Burry,  Dyer,  167  b.;  Alfred  ▼.  Lea,  2  Leon.  Ill;  Cro.  Eliz.  54. 

American  authorities  on  thb  point  are:  Beers  y.  Broome,  4  Conn.  247;- 
CAeM  V.  ChesB,  I  Pa.  St.  32;  Herbert  v.  Herbert,  1  Breese,  2S2;  Maynard  v. 
Maynard,  10  Mass.  456;  Bama  v.  Hatch,  3  N.  H.  304;  Hedge  ▼.  Drew,  12 
Pick.  141;  Whedright  ▼.  Whedright,  2  Mass.  447;  Rfiglea  ▼.  Lawmm,  la 
Johns.  285;  JaeUon  v.  Phippe,  12  Id.  421;  Church  v.  Oilman,  15  Wend. 
656;  Jackeon  v.  Bodlc,  20  Id.  187;  Chiard  v.  Bradley,  7  Ind.  600;  Brown  ▼. 
AwAen,  35  Barb.  341;  Read  v.  Rdbmetm,  6  WatU  &  S.  329;  Malhry  v. 
Stodder,  6  Ala.  801;  TShbaU  v.  Jaeobe,  31  Conn.  428;  Rei\fo  v.  Harrieon,  1^ 
Mo.  411;  Mitchell  y,  Ryan,  3  Ohio  St  377.  But  in  Illinois,  the  presump* 
tion  that  a  party  will  accept  a  deed  because  it  is  beneficial  to  him  is  never 
carried  so  far  as  to  consider  him  as  having  accepted  it:  HuUdk  v.  SetM,  9- 
UL  150;  see  BemeU  v.  Waller,  23  IlL  97. 


Gross  t;.  Guthebt. 

lSBoov,90.] 


ICalpsacticb— AcnoN  fob. — An  action  for  damages  cut  be  wistafaeft 
by  the  husband  against  a  surgeon  for  an  unskillful  operation  upon  his- 
wife,  notwithstanding  she  dies  in  oonsequenoe  thereof, 

AonoH  on  the  case.  The  plaintiff's  declaration  showed  thai 
his  wife  had  a  scrof  alous  humor  in  one  of  her  breasts,  which 
required  amputation,  and  that  the  plaintiff  applied  to  the  de- 
fendant, who  was  a  practicing  physician,  and  who  professed  to* 
be  skilled  in  surgery,  to  cut  off  his  wife's  breast,  promisiug  ta 
pay  therefor  a  reasonable  compensation  in  consideration  of  de- 
fendant's performing  the  operation  with  skill  and  safety.  Thai 
defendant  undertook  said  operation,  and  performed  the  same, 
but  in  so  unskillful  and  cruel  a  manner,  that  plaintifi*s  wif e- 
Burviyed  but  three  hours.    Wherefore  plaintiff  demanded  dam- 
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age  for  his  costs  and  expense,  and  depriyation  of  the  service 
and  company  of  his  wife,  in  the  snm  of  one  thousand  pounds. 

The  defendant  pleaded  in  bar  that  on  the  twenty-first  of 
October,  1791,  the  plaintiff  owed  the  defendant  fifteen  pounds 
on  a  book  account  for  doctoring  his  wife,  and  the  plaintiff  de- 
manded damages  for  the  injury  complained  of  in  the  declara- 
tion; whereupon  they  mutually  agreed  to  ofiiset  said  claims,  the 
one  against  the  other;  and  the  defendant  discharged  the  plaintiff 
from  said  book  debt,  and  the  plaintiff  accepted  the  same  in  full 
satisfaction  of  said  account,  and  of  the  injury  complained  of  in 
the  declaration.  This  plea  was  trayersed  by  the  plaintiff;  on 
which  the  parties  were  at  issue  to  the  jury.  The  juiy  found 
that  it  was  not  accorded,  and  agreed,  etc.,  as  the  defendant  in 
his  plea  in  bar  had  alleged  and  found  for  the  plaintiff  to  recover 

forty  pounds  damage  and  his  cost. 

The  defendant  then  moved  in  arrest  of  judgment,  that  the 

declaration  and  the  matters  therein  contained  were  insufficient 
to  render  a  judgment  upon.  The  exception  taken  to  the  declar- 
ation by  the  counsel  for  the  defendant  was,  that  the  offense 
charged  appeared  to  be  a  felony,  and  by  the  laws  of  England, 
the  private  injury  was  merged  in  the  public  offense. 

By  GouBT.  The  declaration  is  sufficient.  The  rule  urged  by 
the  defendant  is  applicable,  in  England,  only  to  capital  crimes, 
where,  from  necessity,  the  offender  must  go  unpunished,  or  thtt 
injured  individual  go  unredressed. 


Bull  v.  Talgot  bt  al. 

[2  Boo*.  119.] 

Pabol  £viDBNGB.^Parol  evidence  is  not  adinisrihla  to  control  a  written 

instmment. 
Who  can  Take  Advantage  of  a  Pbomisb.— If  a  pramiae  is  made 

to  any  one  who  shaU  do  a  certain  tlung,  the  person  ddng  it  is  entitled 

to  the  benefit  of  the  promise. 

Wbtt  of  error  from  a  judgment  of  the  county  court:  The 
action  was  brought  by  Talcott  and  others,  who  formed  a  com- 
mittee for  the  erection  of  a  court-house,  against  Bull  upon  a 
subscription,  as  follows:  ''We,  the  subscribers,  promise  to  pay 
the  several  sums  affixed  to  our  names  respectively,  to  such  per- 
sons as  shall  undertake  and  build  a  court-house  in  said  Middle- 
town,  somewhere  on  the  highway  lately  opened  between  Mr. 
Benshaw's  and  Mr. ."    Bull,  it  appears,  set  his  name  to 
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this  paper,  sabsoribing  the  sum  of  fifteen  pounds.  The  com- 
mittee, therefore,  built  the  court-house,  expending  as  much  as 
bad  been  subscribed  under  the  foregoing  agreement.  Bull  was 
requested  to  pay  his  subscription  of  fifteen  pounds,  and  fiuling 
to  do  so  was  sued  by  the  committee. 

He  pleaded  as  a  bar  to  the  suit  that  he  did  not  promise  the 
plaintiffs  to  pay  such  stun.    A  verdict  was  found  in  their  favor. 

Bull  offered  to  prove  by  parol  evidence  that  when  he  sub- 
scribed the  paper  he  did  it  under  this  condition,  viz. :  that  said 
bouse  should  not  be  larger  than  would  answer  for  a  convenient 
dwelling-house.  The  evidence  was  rejected,  and  he  now  appeals 
to  this  court  from  the  judgment. 

The  errors  assigned  were:  1.  That  the  parol  evidence  ought 
to  have  been  admitted;  2.  That  the  promise  was  void  for  want 
of  consideration,  and  for  uncertainty  as  to  the  promissee.  It 
was  now  decided  that  there  was  nothing  erroneous  in  the  judg- 
ment complained  of. 

By  Ooubt:  This  is  a  written  obligation,  by  which  said  Bull 
promised  to  pay  fifteen  pounds  to  the  persons  who  should  un- 
dertake and  build  a  court-house  in  Middletown,  upon  the  high- 
way lately  opened  between  Mr.  HenshaVs  and  Mr. ,  and 

parol  eridence  is  not  admissible  to  contradict,  explain,  or  con- 
trol the  writing.  The  buUding  of  a  court-house  at  the  request 
of  the  defendant  was  a  good  consideration;  and  although  at  the 
time  the  subscription  was  entered  into  it  was  uncertain  who 
would  undertake  to  do  it,  the  promise  was  made  to  such  persons 
as  should  build  it;  the  committee  having  undertaken  and  built 
the  court-house,  have  brought  themselves  within  the  description 
in  said  writing  to  take  benefit  of  it,  as  well  as  though  they  had 
been  exptemHj  named  in  the  subaoription* 


HOLDRIDGE  t;.  AlUN. 

[9  BooT.m.] 

CoRDniON,  WHBN  TO  BB  PERFORMED.  ~The  obUgoT  itt  a  bood  mosl  p«^ 
fonn  a  condition  if  it  be  lawful  and  poaiible. 

AonoN  of  debt  on  a  bond,  for  one  hundred  and  sixteen  pounds, 
thirteen  shillings,  dated  May  8, 1789,  which  debt  the  plaintiff 
alleged  the  defendants  had  never  paid.  The  defendants  prayed 
oyer  of  the  bond,  and  recited  the  condition,  which  was:  **  That 
whereas,  Shubael  Crow  is  indebted  to  Holdridge,  the  sum  of 
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fifty-three  pounds,  six  shillings,  eight  pence,  lawful  money; 
now  if  said  Crow  shall  surrender  his  body  to  said  Holdridge,. 
on  the  fourth  of  November  next,  at  Col.  llayhew  Scott's,  ith 
such  manner  as  that  he  shall  be  liable  to  a  course  at  law,  then, 
this  obligation  shall  be  Toid."  And  thereupon  the  defendante 
pleaded  the  plaintiff's  declaration  and  matters  therein  contained 
were  insufficient  in  law. 

Judgment.  That  the  declaration  was  suffioient,  and  that 
plaintiff  recover  damages  and  his  cost. 

The  exceptions  taken  to  the  declaration  under  the  demurrer 
were: 

1.  That  said  bond  appeared  to  be  without  any  good  or  valu*^ 
able  consideration,  for  that  the  plaintiff,  not  having  any  legal. 
hold  of  said  Crow  by  attachment  or  otherwise,  there  was  no* 
good  consideration  for  entering  into  said  bond; 

2.  That  the  thing  to  be  performed  by  the  condition  of  the 
bond  was  illegal;  that  the  bond  was  not  in  consideration  of 
forbearance,  for  Crow  might  have  been  arrested  the  next  day 
for  his  debt;  and  that  a  recovery  on  this  bond  would  not  be- 
any satisfaction  of  said  Crow's  debt,  nor  any  bar  to  an  action, 
for  the  same;  nor  did  it  appear  that  the  plaintiff  had  said  Crow 
anyhow  in  his  power,  even  to  institute  a  process  of  law  against, 
him,  from  which  he  was  released  or  excused;  and  that  it  did 
not  appear  that  entering  into  said  bond  was  any  advantage  to- 
said  Crow  or  disadvantage  to  the  plaintiff. 

By  CouBT.    If  this  had  been  an  action  of  assumfmU,  in  whichi 
a  good  consideration  is  essentially  necessary  ix>  be  set  forth,  in 
order  to  give  force  and  validity  to  the  promise,  it  would  make- 
a  difference;  but  here  is  an  obligation  by  bond  to  pay  a  certain, 
sum  of  money  upon  condition  said  Crow  failed  to  surrender 
himself  on  the  fourth  of  November,  at  Col.  Scott's,  so  as  that 
he  should  be  liable  to  a  lawsuit;  the  condition  operates  as  a. 
defeasance  of  the  bond,  viz. :  it  points  out  certain  things  which. 
if  performed,  the  bond  is  defeated  and  the  penalty  saved.    The 
condition  by  which  the  bond  is  controlled  and  may  be  defeated, 
is  expressed,  but  the  consideration  which  induced  the  defendr 
ants  to  enter  into  it  is  not  expressed,  nor  doth  it  appear.    The- 
obligor  in  a  bond  must  perform  the  condition,  if  lawful  and 
possible,  or  pay  the  penalty,  let  the  condition  be  ever  so  trifling 
and  insignificant. 

[This  judgment  was  afterwards  afibmed  in  the  supreme  court 
of  errors.] 
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Mathsb  v.  Phelps. 

(S  Boo*,  100.1 

AraillMilolia  ov  Aobkt.— The  admiMion  of  an  agent,  wbila  acting  in  tha 
eoime  of  his  employment,  is  eridenoe  against  the  prindpaL 

Action  upon  a  note.  Plea  in  bar,  that  moie  than  lawful  in« 
terest  was  inoluded  and  seemed  by  said  note  by  the  oozmpt 
agreement  of  said  parties,  etc.    Issae  to  the  jmy. 

The  plaintiff  offered  eTidence  to  prove  what  the  son  of  the 
defendant  had  said  respecting  this  transaction  when  acting  as 
attorney  to  the  defendant.    This  was  objected  to. 

By  OouBT.  What  the  attorney  to  the  pariy  Ium  said  respect- 
ing what  he  did  in  the  business,  in  behalf  of  his  principal,  may 
be  giyen  in  evidence:  Perkina,  adadniairator  of  Mary  Pmrkbw  t. 
Samua  Beimett,  3  Boot,  80. 


Parmsle  u  Guthert. 

pBool,18ft.l 

ItaSQUALinoATiON  OF  JuBOBs— Whsn  Exckptioh  Takbv.— An  exeep- 


tion  toa  jnror  will  not  avail  a  party  after  verdict,  if  he  was  aware  of  it 
when  the  jnzy  was  impaneled. 

AonoH  on  an  arbitration  note,  and  verdict  for  the  defendants 
Motion  in  arrest  of  judgment  made  by  the  plaintiflh,  that  Davis, 
one  of  the  jurors,  was  nephew  to  two  of  the  plaintiflb,  and  by 
law  could  not  judge  between  the  parties. 

The  defendants  replied  that  the  plaiutiflh  knew  of  said  rela- 
tion when  the  jury  was  impaneled,  and  did  not  give  information 
^f  it  nor  make  any  challenge. 

The  case  was  continued  to  advise,  and  at  August  court,  1796, 
judgment  vras  that  the  motion  in  arrest  was  insufSdeni  The 
plainti£B9  are  estopped  from  excepting  to  the  jurymen  by  their 
own  act,  for  no  man  shall  be  permitted  to  take  advantage  of  his 
own  wrong;  besides,  the  whole  reason  of  the  law  in  excluding 
such  relations  from  the  jury  is  a  presumption  that  they  will  be 
partial  in  favor  ci  their  friends;  this  reason  ceases,  as  applied 
to  the  plaintiflH  in  this  case:  IhnffUA  v.  Eoward^  1  Boot,  823. 


It  is  generally  held  that  where  the  disqualification  was  known  to  a  paity 
at  the  time  of  impaneling,  and  he  did  not  object  to  it  at  the  time,  he  oaa- 
not  afterwards  avail  himself  of  it.    A  point  similar  to  that  decided  in  this 
6 
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case  came  up  in  Hardy  v.  Sprcmle,  32  Me.  310,  where  a  Jnrar,  being  oonurin 
to  the  wife  of  the  defendant,  was  incompetent;  bat  this  not  appearing 
after  trialt  it  was  not  allowed  an  a  good  exception. 


Williams  bt  al.  v.  Dioksbson. 

(SBoov,  10L] 

DBTm— Whsn  Estate  VBsra.— A  deriae  of  one-third  part  ol  the 
teetator'e  estate  to  hia  grandaon,  and  the  remainder  to  hia  dfto^tera, 
with  a  proviso  "that  in  case  the  grandson  dies  before  he  arrives  to  the 
age  of  twenty-one  years^  or  before  he  has  any  heirs  of  his  body,  then 
the  estate  given  to  him  ahall  go  to  said  danghteri,''  veate  the  grandson 
with  tke  estate  if  he  arrivea  at  the  age  of  twenty-one  years^  thongh  he 
dies  without  heirs  of  his  body. 

Dtino  Without  Hbibs.— The  dying  without  hein  is  to  be  understood  to 
rehite  to  the  time  before  he  arrives  at  the  age  of  twenty-one  yean. 

Action  of  ejectment  to  recover  three  pieces  of  land,  deecribed 
in  the  declaration^  alleging  that  at  a  certain  time  they  were 
seised,  and  afterwards  disseiaedy  by  the  defendant,  and  de- 
manded said  three  pieces  of  land,  with  damages  and  cost. 

The  defendant  pleaded  in  bar:  That  on  the  twelfth  of  Decem- 
ber, 1765,  Job  Oowl  was  seised  of  the  demanded  premises,  and 
made  and  published  his  last  will  and  testament,  as  follows,  viz., 
skfter  other  devises:  ''Item.  I  give  and  bequeath  onto  my  grand- 
:6on,  Seth  Dickerson,  son  of  my  daughter  Lydia,  deceased,  wife 
of  Moses  Dickerson,  the  one-third  part  of  all  my  estate,  both 
.real  and  personal,  computing  what  I  gave  to  my  daughter 
Xydia,  deceased,  in  her  lifetime,  to  make  up  his  third  of  my 
estate.  Item.  I  give  unto  my  two  daughters  now  living,  Buth 
Cowl  and  Bhoda  Cowl,  and  to  their  heirs  forever,  two-thirds  of 
all  my  estate,  both  real  and  personal,  to  be  equally  divided  be- 
tween them.  My  will  further  is,  provided  that  if  my  above 
named  grandson,  Seth  Dickerson,  shall  and  does  die  before  he 
arrives  to  the  age  of  twenty-one  years,  or  before  he  has  any 
heirs  of  his  body,  that  then  the  estate  aboye  given  him  shall 
return  to  my  two  daughters,  Buth  and  Bhoda  Cowl,  aforesaid, 
and  be  their  estate,  to  be  equally  divided  between  them."  That 
on  the  second  of  February,  1779,  said  Cowl  died,  upon  which 
said  will  was  proved  and  approved  on  the  fifteenth  of  March, 
1779,  and  in  April,  1779,  distribution  was  made  by  order  of  the 
court  of  probate  of  the  demanded  premises  to  Seth  Dickerson, 
as  his  third  part  of  said  Job  Cowl's  estate,  whereby  he  became 
well  seised  in  his  own  right  in  fee,  and  thereunto  entered  and 
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ivas  poflSMsedy  and  so  thereof  continued  to  be  seiBed  and  pos- 
fieaeed  until  he  arrived  at  the  age  of  twenty-one  years,  which 
was  on  the  twenty-sixth  of  Fefamazy,  1782;  and  on  the  eleyenth 
of  August,  1788,  said  Seth,  for  a  valuable  consideration,  by 
deed  conveyed  the  third  piece  of  land  mentioned  in  the  plaint- 
iff's declaration  to  the  defendant,  of  which  the  defendant 
thereupon  became  well  seised  and  possessed.  That  on  the 
twenty-fifth  of  June,  1786,  said  Seth  made  his  wiU,  and  therein 
and  thereby  devised  the  other  two  parts  of  the  demanded 
premises  to  the  defendant,  his  father,  Moses  Dickerson,  and  on 
the  tweniy-sixth  of  June,  1786,  said  Seth  died,  and  his  will 
was  duly  proved  and  approved.  That  before  said  first  day  of 
January,  1790,  the  defendant  was  well  seised  of  the  demanded 
premises  in  his  own  right  in  fee;  and  that  said  Seth  was  the 
only  child  of  said  Lydia,  and  the  said  Buth  and  Bhoda  Oow] 
were  the  only  surviving  children  of  said  Job  Cowl  at  the  time 
of  malring  and  publishing  hia  said  will,  and  were  the  only  heirs 
at  law  of  said  Job  Oowl  at  the  time  of  his  death,  which  is  the 
same  entiy  and  ouster  complained  of  in  the  plaintiffs'  declara- 
tion. "^ 

The  plaintiflh  replied  that  said  Seth  died  before  he  had  any 
heirs  of  his  body,  that  the  plaintifb  were  the  children  and 
heirs  of  said  Buth  and  Bhoda,  and  that  said  Buth  died  on  the 
tenth  of  April,  1783,  and  said  Bhoda  on  the  twenty-eighth  of 
Hay,  1786,  and  left  no  issue  but  the  plaintiffs. 

The  defendant  demurred  to  the  plaintiff's  reply.  The  case 
was  argued  and  continued  to  advise. 

The  question  was,  what  estate  Seth  Dickerson  took  by  the 
will  of  Job  Cowl;  whether  the  condition  upon  which  this  estate 
should  go  to  the  daughters  is  to  be  taken  disjunctively,  and  his 
dying  before  he  had  heirs  of  his  body,  was  to  be  understood  to 
be  without  restriction  in  point  of  time,  or  to  be  restricted  to 
the  time  before  he  should  arrive  at  the  age  of  twentj-one;  or 
whether  the  estate  given  to  said  Seth  was  not  an  estate  tail  by 
force  of  the  words  '*  heirs  of  his  body." 

At  the  8ui>erior  court,  September  term,  1796,  judgment  was 
given  that  the  plaintiff's  reply  was  insufficient. 

By  CouBT.  The  question  in  this  case  is,  what  estate  Seth 
Dickerson,  the  grandson,  took  by  the  vrill  of  Job  Cowl.  The 
devise  is  one-third  part  of  all  his  estate,  both  real  and  personal, 
etc.  The  testator  had  a  fee-simple,  consequently  a  feenumple 
is  devised  to  Seth,  the  grandson.    Then  comes  the  proviso. 
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«<  that  if  my  grandson,  Seth,  shall  and  doth  die  before  he  arriye» 
to  the  age  of  twenty-one  years,  or  before  he  has  any  heirs  of  hia 
body,  then  the  estate  shall  go  to  the  daughters/'    In  the  con- 
struction of  wills,  the  intention  of  the  testator  is  to  goyem,  pro- 
Tided  such  intent  is  consistent  with  the  policy  of  the  law,  and 
they  are  so  to  be  construed  as  to  giye  eyleiy  clause  in  the  will 
effect,  if  that  can  be  done.    Now,  the  condition  in  the  proyiso 
is,  to  diyest  an  estate  before  giyen  in  the  will  to  Seth,  the  grand- 
son, and  pass  it  to  the  daughters,  if  he  shall  die  before  twenty- 
one,  or  before  he  has  heirs,  etc.    If  by  dying  before  he  has. 
heirs  is  to  be  taken  unlimitedly  in  point  of  time,  then  the  first 
clause,  yiz. :  if  he  dies  before  tweniy-one,  will  be  perfectly  sense- 
less and  idle,  unless  we  suppose  that  the  testator  meant  that 
the  estate  should  go  oyer  to  the  daughters  if  he,  said  Seth» 
died  before  twenty-one,  although  he  should  haye  heirs,  etc., 
which  is  too  absurd  an  idea  to  be  admitted.    Seth,  the  grand- 
son, was  the  son  of  a  deceased  daughter,  and  equally  the  object 
of  the  testator's  bounty  as  the  sunriying  daughters.    The  tes- 
tator, contemplating  that  the  grandson  might  die  before  he  ar- 
liyed  to  the  age  of  twenty-one  years,  also,  that  he  might  haye- 
heirs  of  his  body  before  he  arriyed  at  that  age;  and  proyided 
that  if  he  died  before  he  arriyed  at  twenty-one  years  of  age,  or 
before  he  should  haye  heirs,  etc.,  the  estate  should  go  oyer. 
But  in  case  either  of  these  eyents  took  place,  yiz. :  that  he  had 
heirs  of  his  body  or  arriyed  at  the  age  of  twenty-one,  it  should 
not  go  oyer.    This  appears  to  be  obyiously  the  intent  of  the- 
testator;  and  this  construction  ynll  giye  effect  to  eyery  dause^ 
in  the  will,  and  is  perfectly  consistent  with  the  rules  of  the  law. 
The  case  of  Holmes  y.  WiUiatM  and  Crary,  1  Boot,  882,  was. 
determined  in  the  superior  court  upon  the  same  principle  of 
construction  adopted  in  this  case.    The  words  of  the  yrill  were: 
**  I  giye  to  my  grandson,  William  "Wheeler,  the  farm  I  now  liye- 
on,  with  the  buildings,  to  him  and  his  heirs  and  assigns  for- 
eyer,  upon  condition  he  pays  to  my  granddaughter,  Hannah 
Wheeler,  twp  hundred  pounds  old  tenor  bills,  when  he  aniyea 
at  full  age;  but  in  case  my  grandson,  William,  dies  yrithout 
issue  lawfully  begotten  of  his  body,  then  I  giye  said  houses  and 
lands  to  my  six  sons-in-law  and  granddaughter  Hannah."    The^ 
court  determined  that  the  dying  without  issue,  etc,  in  this  case- 
referred  to  the  time  before  he  arriyed  at  the  age  of  twenty-on# 
yesrs. 
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Johnson  v.  Moor. 

pBoos,  ssa.] 

Wabbaktt  of  Quantttt  of  Land  Convbtsd.  —  Wham  m  deed  pmw 
ported  to  oonrey  fifteen  acres  of  land,  and  refened  to  the  veooid  of  a 
deed  of  the  same  land  to  the  grantor,  a  'warranty  of  fbe  quantity  men- 
tioned will  not  he  implied,  if  the  land  falls  short. 

AonoN  on  covenants  in  a  deed,  declaring  that  the  defendant 
in  and  by  a  certain  deed,  dated  the  twentieth  day  of  Matoh^ 
1784,  bargained  and  sold  to  Archibald  Johnson,  deceased,  father 
of  the  plaintiff,  several  pieces  of  land;  which  deed  was,  that  for 
the  consideration  of  five  hundred  and  fifty  pounds,  the  defend- 
ant bargained  and  sold  several  pieces  of  land  to  said  Archibald 
Johnson;  first  piece  containing  eighty  acres  more  or  less,  which 
was  deeded  to  the  defendant  by  his  father  Jonathan  Moor,  late 
deceased,  on  the  eighteenth  day  of  August,  1766,  and  recorded 
in  Salisbury,  third  book  of  records  for  deeds,  pp.  842  and  848; 
one  other  piece  containing  fifteen  acres,  deeded  to  him  by  Joseph 
Williams,  on  the  fifth  of  November,  1764,  and  recorded  in 
Salisbury,  fourth  book  of  records,  p.  64;  and  four  pieces  dis« 
tributed  to  the  defendant  out  of  his  said  father's  estate,  contain- 
ing seventy-three  acres  and  twenty-eight  rods  of  land,  as  may 
be  seen  in  the  records  of  the  court  of  probate  for  Sharon  dis- 
trict. Also  one  other  piece,  containing  thirty  acres  and  one 
hundred  and  two  rods  of  land,  conveyed  to  him  by  his  said 
father  on  the  twenty-eighth  day  of  March,  1764,  and  recorded 
in  Salisbury,  fourth  book  of  records  for  deeds,  p.  81,  being  all 
the  land  he  owned  in  Salisbury.  And  in  and  by  said  deed  the 
defendant  covenanted  that  he  was  well  seised,  and  had  good 
right  to  sell  in  manner  aforesaid;  and  that  the  same  was  free  of 
incumbrances.  Also,  covenanted  to  warrant  the  above  granted 
premises. 

The  breaches  assigned  were:  That  said  fifteen-acre  piece 
contained  but  twelve  acres;  that  said  four  pieces  of  land 
said  to  contain  seventy-three  acres  and  twenty-eight  rods,  con- 
tained but  sixty-five  acres;  that  said  piece  which  was  said  to 
contain  thirty  acres  and  one  himdred  and  two  rods,  contained 
only  twenty-five  acres;  so  that  said  pieces  of  land  fell  short 
sixteen  acres  in  the  whole  of  the  quantity  warranted  in  said 
deed,  and  the  defendant  had  failed  to  keep  his  covenants  in  said 
deed. 

The  defendant  demurred  to  the  declaration. 

Judgment:  That  the  declaration  was  insufficient. 


70  Belton  v.  Atebt.  [Oonn« 

Bj  CouBT.  The  deed  containa  no  express  coYenants  as  to  the 
quantitj  of  any  of  the  pieoes  of  land  conTeyed,  but  is  of  one 
piece  of  land  containing  fifteen  acres,  which  was  deeded  to  the 
defendant  by  Joseph  Williams,  on  the  fifth  of  Noyember,  1764» 
and  recorded  in  SaUsbuiy  book  of  records.  The  purchaser  is 
referred  to  Joseph  William's  deed  for  the  description  of  the 
land;  and  all  that  was  comprehended  in  that  deed  was  con- 
yeyed  to  the  plaintiff.  The  same  reasoning  applies  to  the  other 
pieces  of  land;  the  deed  of  the  four  pieces  of  land  distributed 
to  him  out  of  his  father's  estate  refers  to  the  records  of  the 
court  of  probate;  and  said  four  pieces  of  land  so  conveyed  are 
said  to  contain  seventy-three  acres  and  twenty-eight  rods;  but 
there  is  no  covenant  that  they  contained  so  much;  so  fiir  from  it, 
that  the  grantee  is  referred  to  the  records  of  the  court  of  pro- 
bate to  find  the  quantity;  and  so  of  the  thirty-acre  piece,  refer- 
ence is  made  to  the  father's  deed  for  the  description  of  the  land. 
Whenever  a  deed  is  given  of  a  piece  of  land  contained  in 
another  deed,  with  reference  to  the  other  deed,  the  land  con- 
tained in  the  deed  referred  to  is  the  land  granted;  however, 
the  quantity  may  be  miscalled,  unless  there  is  an  oiproao  war- 
ranty of  the  quantity. 


Belton  v.  Aybbt. 

[3  Boot,  979.] 

Dbbd^  when  begabdsd  a  Mobtoaos.— Where  it  i^ipeais  fnm  a  wiffetaa 
instnunent  that  a  deed  abeolute  on  its  face  was  intended  as  a  aeenrity* 
equity  will  treat  it  as  a  mortgage. 

Pbtitioii  in  chancery  for  the  redemption  of  a  mortgage  estate, 
showing  that  on  the  eleventh  of  December,  1781,  the  petitioner 
gave  a  deed  of  forty  acres  of  land  to  said  Avexy,  for  security  of 
two  hundred  and  sixty  pounds  lawful  money,  and  that  there- 
upon said  Avexy  gave  him  a  writing,  dated  the  same  day,  as  fol- 
lows, viz:  "  This  certifieth  a  bargain  that  I,  John  Avery,  second, 
do  promise  for  myself,  heirs,  executors,  etc.,  that  upon  Jonas 
Belton's  paying  two  hundred  and  sixty  pounds  lawful  money 
in  Spanish  milled  dollars,  unto  me,  said  John  Avexy,  second, 
at  my  dwelling  house,  on  the  eleventh  of  April>  A.n.  1783, 
and  interest,  then  I  am  to  give  him  a  lawful  authenticated  deed 
of  said  forty  acres  of  land,  describing  it  as  in  said  deed,  this 
agreement  not  done  on  said  day  is  to  be  void,  John  Avexy,  sec- 
ond."   Which  writing  was  recorded  in  the  town  records;  that 
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said  land  was  worth  eight  hundred  pounds;  that  said  Aveiy  im- 
mediately went  into  the  possession,  and  had  taken  the  profits 
worth  forty-four  pounds  per  annum;  praying  that  the  facts 
might  be  inquired  into,  and  said  Avexy  decreed  to  re-oonvey 
said  land,  upon  the  petitioner's  paying  what  was  just  and  right. 

Plea  in  abatement  in  nature  of  a  demurrer.  Plea  judged  in- 
sufficient,  and  the  cause  put  to  a  committee. 

The  exception  taken  under  the  plea  in  abatement  was,  that 
this  was  not  a  mortgage,  nor  of  the  nature  of  a  mortgage,  but 
a  special  agreement  to  convey  said  toxtj  acres  of  laoid  upon 
said  Belton's  paying  a  certain  sum  of  money  and  the  interest, 
by  a  certain  time;  if  he  performed,  he  was  entitled  to  the  deed» 
if  not  his  right  was  gone  forever. 

By  CouBT.  The  writing  is  a  defeasance  executed  evidently 
for  that  purpcse;  and  shows  that  the  deed  to  Avery  was  a  secu- 
rity for  the  payment  of  a  sum  of  money  and  not  a  sale.  And 
whenever  it  appears  from  under  the  hand  of  the  grantee,  by 
bond  or  otherwise,  that  the  nature  of  the  transaction  was  a  se- 
curity only  for  payment  of  money,  the  courts  of  chancery  have 
considered  and  treated  them  as  such,  according  to  the  original 
intent  of  the  parties,  and  allowed  a  redemption,  as  in  ease  of  a 
mortgage. 


Oanfield  V.  Squibx. 

[3  Boos;  no.] 

0TATUTBS,  WHXir  iNADicissiBLB  IN  BvidkncBp— A  book  wwitafiritig  the 

statntos  of  snother  state,  printed  by  a  private  printer,  is  not  admiasio 

ble  as  evidence  of  anch  atatnte. 
DSXD,  WHSN  ADMnTED.~A  deed  which  is  denied  will  not  be  admitted  in 

evidence  to  the  jury  without  evidence  of  ita  execution. 
Loss  OF  DSKD,  Pboof  OF.—Depoaitiona  were  adndtted  to  prove  the  loaa 

of  a  deed,  ita  execution  and  tenor. 

AonoN  upon  the  covenants  in  a  deed,  dated  the  twenty-third 
of  August,  1784,  in  and  by  which  the  defendant^  for  the  con- 
sideration of  thirty  pounds,  bargained  and  sold  to  the  plaintifl 
a  right  of  land,  in  the  town  of  Straton,  and  state  of  Vermont, 
which  was  originally  granted  by  the  governor  of  New  Hamp- 
shire to  John  Lyman,  and  warranted  said  right  against  all  per- 
sons claiming  from,  by  or  under  defendant,  or  the  said  John 
Lyman.  Breach  assigned  was,  that  the  defendant  had  no  such 
right,  but  that  John  Lyman  was  seised  of  said  right,  and  in 
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December,  1789»  said  Lyman  sold  to ,  who  had  e^er  «inoe 

held  the  plaintiff  out  therefiom. 

The  defendant  pleaded  not  guilty.  latiie  to  the  juzy  and 
Terdict  for  the  defendant. 

In  this  case  several  points  were  resolTed: 

1.  That  a  book,  said  to  contain  the  statatea  of  Vermont, 
printed  by  Haswell,  a  private  printer,  may  not  be  admitted  as 
evidence  of  the  statutes  of  Vermont:  Botiwids  v.  Bogardua,  S 
Boot,  260; 

2.  That  a  deed,  which  appears  to  have  been  executed  and  ac- 
knowledged in  the  state  of  Vermont,  may  not  be  read,  if  denied, 
unless  there  is  some  proof  of  its  execution; 

8.  That  depositions  are  admissible  to  prove  the  lossof  adeed 
by  fire  or  otherwise ;  also  to  prove  the  existence,  execution  and 
tenor  of  the  deed. 

In  Tkompiom  v.  JftiMer,  1  DaU.  458,  a  copy  of  an  act  cC  asMmUy  cC 
another  ilate,  oontained  with  other  acte,  hi  a  pamphlet  printed  by  the 
printen  of  the  Commonwealth,  was  held  admlmiible  aa  evidenoe. 
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Whxn  Bslbf  Bbfusbd  in  EQurnr.—Eqiiity  will  not  gmt  relief  wbera 

a  party  hae  an  adeqnate  remedy  at  law. 
Rbcobdivo  Deed. — ^A  deed  imtU  recorded  le  no  evidence  of  title  at  law, 

except  againet  the  grantors  and  his  heirB. 
Title  in  Equitt.— A  court  of  equity  will  not  create  a  title,  where  there 

b  none,  but  will  compel  pereone  who  have  got  the  l^gal  title  unjustly 

and  by  fraud  to  restore  it  to  those  equitably  entitled  to  it 

PximoN  in  chancery  showing  that  on  the  tenth  of  March, 
1783,  James  Holmes  mortgaged  to  Joshua  Wells  one  hundred 
and  six  acres  of  land  in  Salisbury,  to  secure  the  payment  of  five 
hundred  pounds,  by  the  first  of  November,  1788,  which  deed 
was  entered  upon,  received  for  record,  and  lodged  with  Asa 
Hutchinson,  town  clerk,  unrecorded;  that  in  January,  1784, 
the  five  hundred  pounds  not  being  paid.  Wells  mortgaged  the 
same  lands  to  the  petitioner,  def easable  upon  his  paying  to  him 
two  hundred  and  seventy-seven  pounds  lawful  money;  which 
deed  was  entered  upon,  received  for  record,  and  lodged  with 
the  town  clerk,  unrecorded;  that  on  the  twenty-seventh  day  of 
May,  1784,  both  said  sums  being  unpaid.  Holmes,  Wells,  and 
Beth  Overton  combined  together  to  defraud  the  petitioner;  and 
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they  applied  to  the  town  derk  and  got  up  the  deed  from  Holmes 
to  Wells,  and  then  Holmes  executed  a  deed  directlj  to  said  Seth, 
without  the  privity  or  knowledge  of  the  petitioner;  whereby  the 
•chain  of  his  title  was  broken.  And  the  deed  from  Holmes  to 
4aaid  Seth  was  recorded  at  length;  and  said  Beth  has  since  con- 
Teyed  the  lands  to  John  Eldridge,  one  of  the  defendants,  who 
was  privy  and  knowing  to  said  fraudulent  transactions,  and  to 
ihe  petitioner's  deed  from  Wells;  that  Wells  and  Holmes  were 
1x>th  bankrupts.  The  petitioner  prayed  to  be  relieyed  against 
ihe  deed  from  Holmes  to  Overton^  and  from  Overton  to  El- 
•dridge. 

The  defendants  Overton  and  Eldridge,  by  way  of  answer^ 
«erved  a  cross-bill,  from  which  it  appeared  that  on  the  twenty- 
ninth  of  November,  1783,  Wells  was  indebted  to  Overton  three 
^hundred  pounds,  who  called  upon  Wells  for  payment,  when 
Wells  told  him  that  if  he  would  pay  one  Piatt  a  bond  of  two 
liundred  and  seveniy  pounds,  for  which  the  said  lands  were 
mortgaged  as  security,  he.  Wells,  would  give  him  a  deed  of  said 
lands  to  secure  both  sums,  as  Holmes  had  paid  nothing  on  said 
mortgage.  This  Overton  did,  and  took  a  mortgage  deed  of  the 
lands  from  Wells,  which  mortgage  deed  was  defective.  Being 
informed  and  verily  believing  that  the  debt  had  been  paid  to 
Willet,  or  otherwise  secured,  Overton  took  a  deed  from  Holmes, 
And  applied  to  the  town  clerk,  and  took  up  the  deed  from 
Holmes  to  Wells,  it  not  having  been  recorded.  They  now  asked 
ihat  Willet  be  compelled  on  oath  or  affirmation  to  disclose  the 
truth  respecting  his  being  paid  his  debt,  or  having  it  otherwise 
«ecured. 

Willet,  according  to  the  prayer  of  the  cross-complaint,  de- 
^dared  that  he  had  never  received  any  part  of  the  said  two  hun- 
<bed  and  seventy-seven  pounds,  and  no  other  security  whatever 
ior  his  debt. 

The  defendants  also  pleaded  bar  of  the  plaintiff's  recovering, 
ihat  Willet  commenced  his  suit  at  law  against  the  town  derk 
for  fraudulently  combining  with  Holmes,  Wells,  and  Overton, 
to  defraud  him  by  delivering  up  the  deed  from  Holmes  to  Wells 
unrecorded,  after  it  was  received  by  him  for  record.  This  ac- 
tion was  tried,  and  judgment  was  rendered  against  the  town 
•clerk,  in  favor  of  the  plaintiff,  for  thirty  pounds  damages,  and 

To  this  plea  the  petitioner  demurred;  and  judgment  of  the 
•court,  that  the  plea  in  bar  was  insuffident.  For  in  that  action 
4he  recovery  was  had  for  the  breach  of  his  official  duty  as  town 


74  WiLLET  V.  OvEBTON.  [Conn. 

clerk,  and  only  thirty  pounds  the  special  damages  recovered; 
and  the  court  gave  judgment  that  said  Overton,  etc.,  should 
take  nothing  by  their  cross-bill,  as  the  facts  were  not  proved. 
And  the  court,  upon  a  hearing  on  the  merits,  found  the  facts 
alleged  in  said  Willet's  petition  to  be  true;  and  thereupon 
ordered  and  decreed  that  said  Eldridge  and  Overton  re-convey 
said  premises  to  the  petitioner  by  a  good  authentic  deed,  defeas- 
ible, however,  upon  their  paying  the  debt  due  from  said  Wells, 
to  him,  which  the  court  found  to  be  five  hundred  pounds,  two- 
shillings,  lawful  money,  and  the  lawful  interest,  by  the  first  of 
August  then  next,  on  pain  of  forfeiting  and  paying  to  said  Wil- 
let  one  thousand  pounds,  lawful  money,  and  that  either  of  them 
might  pay  to  said  Willet  said  debt  and  interest,  by  the  first  of 
September,  1797. 

As  the  petitioner  had  been  deprived  of  his  security  for  his 
debt  by  fraud,  and  of  his  debt  also;  as  both  Holmes  and  Wella 
had  become  bankrupts,  the  question  to  be  determined  by  the- 
court  was:  what  remedy  the  petitioner  had,  if  any,  and  how  he- 
should  be  redressed  ? 

By  CouBT.  If  the  petitioner  has  adequate  remedy  at  law  by 
action  of  ejectment,  or  otherwise,  this  court  must  disTniss  the 
petition.  It  is  a  clear  settled  principle  of  law  in  this  court,  thai 
where  a  person  has  a  good  and  legal  evidence  of  title  to  an. 
estate,  his  being  deprived  of  that  evidence  by  fraud,  or  other- 
wise by  accident,  shall  not  prejudice  his  right  of  recovering  at 
law,  provided  he  can  prove  by  other  testimony  that  he  had  the 
legal  evidence  of  title,  and  had  lost  it;  but  he  never  can  be  per- 
mitted to  prove  by  other  testimony  a  title  to  an  estate,  when  the 
evidence  he  is  deprived  of  was  not  complete  and  legal,  and  suck 
as  could,  if  he  had  it,  be  given  in  evidence  of  his  title. 

Now,  the  deed  from  Holmes  to  Wells  was  never  recorded  at 
length;  it  could  not,  therefore,  have  been  given  in  evidence  of 
title  against  any  other  person  but  the  grantor  or  his  heirs. 
And  it  is  certain,  that  the  petitioner  cannot  be  in  a  better  con- 
dition, with  respect  to  proving  his  title,  than  he  would  be  if  he 
had  the  deed. 

Thus,  though  the  petitioner  never  had  any  evidence  of  title' 
at  law  to  said  land  against  any  person  but  the  grantor  and  his- 
heirs,  yet  there  was  a  deed  executed  and  acknowledged  accord- 
ing to  law,  and  lodged  with  the  town  clerk,  and  entered  upon 
by  the  town  clerk,  received  for  record,  so  that  he  might  have 
had  a  mandamus  to  the  town  clerk,  to  have  obliged  him  U^ 
record  the  deed. 
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TTnder  these  circmnsiaiioeB  the  petitioner  tmsted  said  Wells, 
and  took  a  mortgage  of  said  land,  and  an  assignment  of  the  bond 
from  Holmes  to  Wells,  for  his  secarity,  and  the  respondents, 
taking  advantage  of  said  deed  not  being  recorded,  by  fraud  pro- 
cured it  to  be  deliyered  up  to  Holmes,  and  then  took  a  deed  to- 
said  Overton,  whereby  the  petitioner  is  wholly  deprived  of  his 
security  and  debt,  and  hath  no  adequate  remedy  at  law  to- 
recover  it  back.  It  remains  to  be  considered  whether  he  has 
any  remedy  in  chancery  for  the  relief  asked  for.  It  is  proved 
in  this  case,  that  both  Holmes  and  Wells  are  bankrupts;  that 
Overton,  in  combination  with  Holmes  and  Wells,  whom  he- 
induced  to  assist  in  getting  up  said  Holmes'  deed  from  the  town 
derk,  unrecorded  by  imposition  and  fraud,  had  prevaQed  on 
Holmes  to  give  a  deed  of  said  land  to  him,  contrary  to  what 
they  knew  to  be  just  and  honest  with  respect  to  the  petitioner 
and  them.  That  said  Overton  had  sold  said  farm  to  said 
Eldridge,  who  was  knowing  to  the  fraudulent  manner  in  which, 
said  Overton  obtained  said  deed,  and  the  petitioners  claim 
upon  it. 

There  is  no  principle  in  equity  clearer  than  that  the  petitioner 
should  be  restored  to  the  same  condition,  as  to  his  security,  he- 
was  in  before;  and  although  he  had  no  legal  title  against  any 
but  the  grantor  and  his  heirs,  yet  in  equity  and  good  conscience- 
he  ought  to  have  a  legal  title,  and  against  him  who  had  now  got 
it.  And  it  is  the  province  of  a  court  of  chancery  to  order  a  de- 
cree under  a  suitable  penalty  on  a  person  who  has  got  th» 
legal:  title  to  ai^  estate  by  fraud,  or  without  any  equity  to  hold 
it,  to  convey  to  another  who  hath  the  equitable  right,  but  not 
the  legal  title. 

The  court  go  upon  the  ground  that  the  petitioner  has  not  got 
the  legal  title,  but  ought  to  have  it;  and  that  Eldridge  has  got 
the  legal  title  and  ought  not  to  keep  it,  but  to  resign  it  up  to- 
the  petitioner,  or  pay  him  his  just  debt.  This  decree  was  re- 
versed in  the  supreme  court  of  errors,  in  June,  1797,  the  court 
giving  no  opinion  upon  any  of  the  points,  excepting  this,  vizr 
That  Willet  had  adequate  remedy  at  law  by  ejectment  against 
Eldridge,  the  tenant  in  possession,  and  because  it  appeared  to 
them  that  he  had  such  remedy  the  judgment  of  the  superior 
court  was  reversed. 

The  court  say:  It  will  be  conceded  that  the  courts  of  chan- 
cery of  this  state  are  by  positive  statute  prohibited  from  ezer- 
cising  jurisdiction  in  those  eases  where  adequate  remedy  may  be 
b'wl  in  the  ordinary  course  of  law.    The  petition  charges,  and 
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the  court  find»  that  said  Eldiidge  well  knew  at  and  before  the 
purchasing  of  said  farm  all  the  wicked  and  fraudulent  tranflao- 
iions  aforesaid  of  said  Orerton,  and  joined  with  him  in  said 
fraudulent  transactions;  cannot  Willet  then  recover  the  form  at 
law  hj  the  ordinary  process  of  ejectment? 

It  is  proper  to  remark,  that  the  title  is  still  in  Willet.  The 
plaintiffs  in  error,  indeed,  have  attempted  to  destroy  the  title, 
l>ut  they  have,  in  truth,  only  removed  the  common  evidence  of 
the  title,  and  the  superior  court  must  have  proceeded  on  this 
.ground,  for  they  have  not  undertaken  to  create  a  title,  but  to 
strengthen  one  which  appeared  to  them  to  have  been  weakened 
by  the  fraud  of  the  plaintiflh  in  error. 

In  a  case  thus  droumstanced,  if  a  court  of  law  be  not  com- 
petent to  give  adequate  redress,  it  must  be  either  because  they 
'Cannot  receive  the  testimony  of  the  facts,  or  because  they  can- 
not render  a  judgment  which  shall  be  adequate  to  the  exigence 
of  the  case.  If  A.  makes  a  deed  of  a  piece  of  land  to  B.,  and 
-C.  is  a  witness  to  this  deed,  and  afterwards,  to  defraud  B.,  A. 
makes  a  second  deed  to  0.  of  the  same  lands,  and  the  last  deed 
is  first  recorded,  the  first  deed  shall  prevail  at  law  and  destroy 
the  second;  yet  in  the  case  put  the  title  is  prima  facie  in  0.; 
and  the  evidence  from  record  is  entirely  in  his  favor,  and  the 
<x>urt  will  establish  the  title  in  B.  on  the  proof  of  these  facts. 
This  principle  is  constantly  recognized  in  all  our  courts,  and  en- 
tirely acquiesced  in.  If  in  this  case  0.  had  destroyed  the  book 
•containing  the  record  of  B.'s  deed,  and  then  endeavored  to  sub- 
stantiate his  own,  could  B.  have  been  driven  to  a  different  rem- 
edy? Again,  courts  of  law  constantly  admit  proof  of  the  con- 
tents of  notes,  deeds,  and  other  documents,  it  being  first  made 
out  satisfactorily  that  they  once  existed,  and  are  lost  by  time 
and  accident;  and  that,  too,  where  the  parfy  claiming  under  the 
instrument  would  have  been  compelled  to  make  a  prof ert  of  it, 
if  a  profert  in  any  case  be  necessary,  in  his  dedaxation  or  plea. 
In  corroboration  of  this  idea.  Lord  Chancellor  Hardwicke,  in 
1  Yesey,  892,  says,  courts  of  law  admit  evidence  of  the  loss  of 
a  deed,  proving  the  existence  of  it  and  the  contents,  just  as  a 
court  of  equity  does.  It  has  been  much  litigated  at  Westmin- 
ter  Hall,  whetiier,  if  a  deed  be  pleaded,  the  court  will  dispense 
with  the  production  of  it,  on  proof  of  loss.  The  law  on  this 
subject  is  now  well  settled  by  the  decision  of  Bead  v.  Brookman^ 
3  T.  B.  151,  where  it  was  deliberately  adjudged  that  in  a  plea 
setting  up  a  deed  of  release,  an  allegation  that  it  was  lost  by 
time  and  accident  was  sufficient.    But  it  should  be  remem- 
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bered,  that  in  the  present  case,  Willet's  deed  is  etOl  in  exiat-^ 
enoe,  and  on  the  records  of  the  town  of  Salisboiy.  In  his. 
action  of  ejectment  he  might  certainly  read  this  deed  as  one- 
part  of  his  testimony;-  bat,  it  will  be  inquired,  how  can  hb  show 
a  title  in  Wells,  his  grantor?  He  can  prove  that  Holmto  exe- 
cuted an  authentic  deed  to  Wells;  that  it  was  lodged  with  the 
town  derk  to  be  recorded,  and  indorsed  by  the  town  clerk,  re» 
ceiyed  for  record,  and  that  the  plaintiffs  in  error,  by  fraud  and 
with  intent  to  defeat  his  title,  procured  the  deed  to  be  de- 
stroyed. Shall,  then,  Eldridge,  one,  of  the  perpetrators  of  thia 
fraud,  defend  himself  against  Willet's  claim  by  alleging  these 
facts?  If  so,  a  person  may  set  up  his  own  fraud,  his  own  in*^ 
iquiiy,  as  a  defense  against  a  righteous  claim;  to  do  which 
would  be  both  inequitable  and  illegal.  The  deed  from  Holmea 
to  Wells  need  not  have  been  left  for  record  to  have  operated 
effectually  against  Holmes,  the  grantor.  He  could  never  say^ 
the  title  did  not  pass  by  his  own  deed,  and  Eldridge  being  found 
to  be  knowing  to  all  the  facts,  and  conniving  in  the  fraud,  is  as* 
much  estopped  to  deny  the  existence  and  operation  of  the  deed 
to  Wells  as  Holmes  himself;  it  therefore  appears  that  the  testi* 
mony  might  be  received,  and,  when  received,  would  be  suffi-^ 
cient  to  warrant  a  recovery  of  this  land  in  favor  of  Willet 
against  Eldridge. 

Secondly.  Can  a  court  of  law  render  a  judgment  which  shaU 
be  adequate  to  the  exigence  of  the  case?    If  the  preceding  rea« 
soning  be  just,  a  court  of  law  can  establish  the  title  of  Willet  to- 
title  farm,  and  give  him  possession,  and  that  is  all  that  Willed 
can  legally  claim;  the  farm  will  then  be  Willet's,  liable,  how* 
ever,  to  be  redeemed  out  of  his  hands  by  payment  of  the  mort- 
gage-money, and  doing  complete  equity  on  the  part  of  the- 
mortgagor;  in  this  situation  he  ought  to  be  placed.    It  was 
urged,  indeed,  by  the  counsel  for  tiie  defendant  in  error,  that 
Willet's  title  ought  to  appear  on  the  town  records,  the  ordinazy 
resort  of  proof  of  title  to  lands,  and  that  it  would  have  appeared 
there  but  for  the  wicked  practices  of  the  plaintiffs  in  error;  but 
that  now  the  records  of  a  court  of  law  must  be  resorted  to.    To 
this  it  may  be  replied,  that  the  evidence  of  title  to  land,  derived 
from  the  records  of  a  court  of  competent  jurisdiction  to  decide< 
title,  is  as  high  as  that  derived  from  the  town  record;  nay,  it  is 
higher,  for  a  record  of  a  court  is  not  to  be  impeached  with  the> 
same  facility  as  the  records  of  a  ministerial  officer.    But  what 
makes  an  end  of  this  objection  is,  that  the  record  of  the  superior 
eourt,  sitting  as  a  court  of  chanceiy,  is  not  more  accessible,  nor 
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doee  it  furnish  any  higher  testimony  than  the  record  of  the  same 
•court  sitting  as  a  court  of  law.  If  Willet's  title  is  established 
in  either  character,  their  records  must  be  resorted  to.  It  ap- 
peared to  the  supreme  court  of  errors,  that  Willet  had  adequate 
femedy  in  the  ordinary  course  of  law,  and  therefore  the  inter* 
iersnce  of  th^  superior  court  in  this  case  iras  erroneous. 


LsE  V.  Abbs. 

[S  Soov»  Ml.) 
nUUDULUIT  ComrXTAKCB— RiOBTS  OF  BOHA  FIDB  PUIOBASOS.- 

coBTvyanee  fraudnknt  as  tocreditora  is  good,  bm  to  bona  JUU  pniehaaera 
lor  a  Suable  couaideffation,  without  notice  of  the  fiaiid. 

AonoN  of  ejectment.  Issue  to  the  jury.  The  plaintiirs  title 
was  under  Jodiua  Elderkin,  who  owned  said  land  in  1788,  and 
was  indebted  to  the  plaintiff  in  a  large  surn^  for  which  he  recoT- 
-ered  judgment  and  execution  in  January,  1794,  and  levied  upon 
this  land  as  the  properly  of  said  Elderldn.  The  defendant  ad- 
jnitted  that  he  was  in  possession,  and  set  up  a  deed  from  said 
JSlderldn  to  his  son,  Joshua  Booth  Elderldn,  for  the  considera- 
tion of  three  hundred  and  sixty  pounds,  expressed  in  the  deed; 
also  a  deed  from  said  Booth  to  Edward  Badger,  for  a  yaluable 
-consideration  paid,  dated  Januaiy,  1786;  and  two  deeds  from 
4Mdd  Badger  to  the  defendant  for  a  valuable  consideration, 
•dated  one  in  March,  1787,  and  the  other  in  January,  1798.  It 
Appeared  that  on  the  trial  the  deed  from  Joshua  Elderldn  to 
his  son  was  not  suspected  by  anybody  to  be  fraudulent,  until 
within  about  two  years;  though  upon  the  CTidence  that  deed 
Appeared  to  be  very  suspicious,  and  to  have  been  given  to  de- 
fraud creditors,  yet  that  Badger  and  Abbe  were  bona  fide  pur- 
^shasers  for  a  valuable  consideration,  and  without  notice  of  any 
fraud.  In  this  case,  the  creditors  of  Joshua  Elderldn,  he  being 
a  bankrupt,  were  admitted  as  witnesses. 

The  juiy  found  that  the  defendant  had  done  no  wrong  or  dis- 
Acisin,  which  was  accepted  by  the  court.  Judges  Stdbois  and 
IfnoHXLL  dissented  from  the  verdict,  which  drew  out  the  opinion 
-of  the  court  upon  the  law  in  the  case. 

By  OouBT.  Admitting  the  deed  from  Joshua  Elderldn  to  his 
-son  Booth  to  be  fraudulent,  our  statute  is:  ''That  all  fraudu- 
lent and  deceitful  conveyances  of  land,  tenements,  etc.,  made 
io  avoid  any  debt  or  duty  of  others,  shall,  as  against  the  party 
•or  parties  only,  whose  debt  or  duty  is  so  endeavored  to  be 
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avoided,  tbeir  heirs,  eto.,  be  utterly  Toid;  any  pretense  or 
feigned  consideration  notwithstanding.  And  erexy  of  the  par- 
lies to  such  a  fraudulent  conTeyance,  bond,  etc.,  who  being 
privy  thereto,  that  shall  wittingly  justify  the  same  to  be  done 
bonajide,  and  upon  good  consideration,  etc.,  shall  forfeit  one 
year's  value  of  the  lands,  lease,  rent,  etc.,  and  the  whole  value 
of  the  goods." 

The  statute  has  provided  a  double  guard  against  fraudulent 
deeds  and  contracts;  in  the  first  place,  by  declaring  them  void, 
as  to  the  parties  only  whose  debt  or  duly  is  endeavored  to  be 
avoided  thereby;  and  also  annexes  a  penal^  upon  the  parties 
who  are  privy  thereto,  and  wittingly  justify  the  same  to  have 
been  done  bona  Jide^  and  upon  good  consideration.  Fraud  is 
predicable  only  of  a  moral  agent;  science  and  intention  in  the 
agent  are  essential  to  constitute  the  fraud,  and  to  implicate 
him  in  guilt.  If  a  person  sells  his  property,  with  a  direct  view 
of  defrauding  his  creditors,  to  another  who  is  totally  ignorant 
of  his  designs,  and  pays  him  a  valuable  consideration  for  it,  the 
statute  does  not  extend  to  such  a  purchaser;  he  will  hold  against 
the  creditors  of  the  seller,  because  he  is  a  bona  fide  purchaser, 
for  valuable  consideration,  without  notice.  So,  where  there  is 
a  fraudulent  conveyance,  and  the  purchaser  is  privy  to  the 
fraud,  and  active  in  it,  and  afterwards  a  third  person  purchases 
of  him  bona  fide,  for  valuable  consideration,  and  without  notice 
of  the  fraud,  he  is  a  fair  purchaser,  and  comes  honestly  by  the 
estate,  and  vrill  hold  it  against  the  creditors  of  the  first  vendor. 

By  a  fraudulent  deed  the  legal  title  is  passed  from  the  grantor, 
and  vested  in  the  grantee,  subject  only  to  the  lien  which  the 
statute  attaches  to  it,  on  the  score  of  fraud,  in  favor  of  credit- 
ors and  bona  fide  purchasers;  a  third  person,  therefore,  who 
purchases  of  a  fraudulent  vendee  for  valuable  consideration, 
and  without  knowledge  of  the  fraud,  has  got  the  legal  title 
vested  in  him  to  all  intents,  and  he  certainly  stands  in  equal 
equity  with  the  creditors  of  the  first  vendor;  and  the  law  will 
never  divest  one  of  a  legal  title  in  6rder  to  Invest  another  with 
it,  where  there  are  no  equitable  reasons  or  considerations  for 
doing  it.  The  case,  then,  is  reduced  to  this:  the  honest  creditor 
by  the  fraudulent  conveyance  is  thrown  out  of  his  debt;  the 
honest  and  fair  purchaser,  if  the  creditor  can  recover  the  estate 
from  him,  must  lose  the  money  he  paid  for  it.  The  equify,  then, 
between  them  is  perfectly  equal,  and  the  purchaser  has  got  the 
legal  title;  but  if  he  had  not  the  legal  title,  neither  law  nor 
equity  vrill  take  an  estate  from  one  and  give  it  to  another,  with- 
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out  any  reason  for  doing  it,  as  mnst  be  the  case  where  both  are 
in  equal  eqnity,  and  neither  has  the  law  title.  But  in  this  case,. 
the  defendant  has  the  legal  title,  and  without  any  fraud  in  him. 
Further,  it  is  the  fraud  in  the  conyeyanoe  that  makes  it  Toid  by 
statute  as  to  creditors,  etc.,  and  it  is  the  party  only  who  is* 
privy  to  and  wittingly  justifies  the  fraud  that  the  statute  pun* 
ishes;  and  it  is  as  necessaxy  that  there  should  be  two  parties  ta 
the  fraud  in  a  contract,  whose  minds  meet,  in  order  to  make  ii 
Toid,  as  itis  that  there  should  be  two  parties  to  make  aoontzaeL 
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[9  Boot^fVt.] 

Pabol  BriDBiroB  to  impeach  Acknowledombht.— FmqI  efidenoe  ia 
adndnihle  to  prore  that  the  gnntor  did  not  appear  beforo  tbeolBMr 
taking  the  acknowledgment. 

AonoN  of  ejectment.  Plea  to  the  jury.  In  this  case  it  waa 
admitted  by  tiie  defendant  that  he  was  in  possesion,  and  thai 
the  title  wsis  once  in  the  plaintiff,  but  that  she  with  her  hus- 
band, Jesse  Smith,  had  conyeyed  it  to  hhn  by  deed,  duly 
executed  and  acknowledged  before  Justice  Catliho,  and  certified 
by  him  prior  to  the  date  and  impetration  of  the  plaintiff's  writ. 

The  plaintiff  denied  that  she  ever  acknowledged  said  deed, 
and  declared  that  the  justice's  certificate  of  her  having  ac- 
knowledged said  deed  was  false;  and  offered  eridence  to  proye- 
an  alibi^  that  she  was  in  another  place  at  the  time  said  certificate- 
bears  date. 

This  the  defendant  objected  to,  because  the  acknowledg- 
ment of  a  deed  was  essential  to  its  yalidiiy,  and  Qie  law  had 
authoriased  the  justice  to  take  the  acknowledgment,  and  had 
made  his  official  certificate  the  eyidence  of  the  fact,  and  it  may 
not  be  encountered  with  parol  proof  any  more  than  the  certifi- 
cate of  the  clerk  of  the  court.  The  eyidence  was  admitted  to- 
proye  an  alibi. 

Judge  Boot  dissented  from  the  opinion  of  the  court  in  admit- 
ting this  testimony;  he  thought  it  would  endanger  titles  to  real 
property,  and  be  a  withdrawing  from  an  officer  of  the  publio 
that  confidence  which  the  law  had  reposed  in  him  for  the  gen- 
eral safeiy.  Had  it  been  alleged  that  a  fraud  had  been  prac- 
ticed upon  the  justice,  and  one  person  personated  another,  thi» 
would  be  clearly  admissible,  for  this  would  not  falsify  the  cer- 
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tificate  by  impeacbing  the  justice,  but  would  defeat  its  force, 
by  proTing  a  fraud  practiced  by  others,  as  where  a  judgment  is 
obtained  by  imposition  and  fraud. 


Pabol  EVlDBNCB  AFFECTiiTO  ACKVOWLEDOMEHTv— It  k  a  very  import- 
ant question  how  far  parol  evidence  can  he  admitted  to  impeach  the  ac- 
knowledgment of  a  deed.  In  examining  the  question  one  controlling 
principle  should  he  home  in  mind,  that  is,  that  the  law  looks  upon  the  acta 
of  ju^cial  officers  as  the  oompletest  and  most  satisfactory  evidence  of  the 
facts  recorded  by  them,  and  only  in  extreme  eases  wHl  these  acts  he  im- 
peached. It  b  settled  that  the  act  of  the  officer  taking  the  acknowledg- 
ment is  a  judicial  act:  ffeeter  v.  OUugow,  79  Pa.  St.  70^  "The  magistrate 
in  taking  the  acknowledgment,  acts  judicially.  The  duty  Is  imposed  on 
him  by  the  law  of  ascertaining  the  truth  of  the  matters  about  which  he  is 
to  certify:"  Lkknum  v.  Harding,  65  HI  506;  Wharton  on  Ev.»  sec.  1052. 

The  consequence  of  this  principle  is,  that  when  the  certificate  b  on  its 
face  regular  and  complete,  parol  evidence  will  not  he  received  to  contradict 
it,  except  to  show  thero  was  in  fact  no  acknowledgment,  or  that  such  pre- 
tended acknowledgment  was  obtained  by  fraud,  collusion,  or  imposition, 
which,  if  true,  amount  in  reality  to  no  acknowledgment  So  Wharton 
(£v.,  sec.  1062)  says:  "  We  cannot  logically  declare  that  a  deed  is  acknowl- 
edged when  the  acknowledgment  is  the  point  in  dispute.** 

The  dedsions  are  uniform  on  this  point,  that  between  the  immediate 
parties  to  a  deed  the  acknowledgment  may  be  impeached  for  fraud,  collu- 
sion, pr  imposition,  but  not  otherwise:  Jamiton  v.  Jamison,  8  Whar.  457; 
Btuma  V.  Barna,  15  S.  &  R.  72;  Schraedery,  Decker,  0  Barr,  14;  Miehwer 
V.  Cavender,  88  Pa.  St.  834;  WUUams  v.  Baker,  71  Pa.  St.  476;  ffeeter  v. 
GUuffow,  79  Pa.  St  79;  MiOer  v.  WeiUworth,  82  Pa.  St  280.  So  the  court 
say  in  Lcuden  v.  Blythe,  16  Pa.  St  582:  "Where  there  are  fraud  and  impo- 
sition alleged  the  knowledge  of  it  ought  to  be  brought  home  to  the  grantee." 
The  same  point  in  Lovden  v.  Blythe,  27  Pa.  St  22;  Hartley  v.  Frosh,  6  Tex. 
208;  Wedbrook  v.  J^ers,  38  Id.  86;  Haysr,  Hays,  5  Rich.  (S.  C.)  81;  MotO- 
ffomery  v.  Hchson,  Meigs  (Tenn.)  437;  Williams  v.  JRohson,  6  Ohio  St  510; 
Borlafid  v.  Wa^lrath,  83  Iowa,  130;  WanneU  v.  Kern,  57  Mo.  478;  Hourtienm 
V.  Schnoor,  83  Mich.  274;  Ortiham  v.  Anderson,  42  111.  514;  Liekmon  v. 
Harding,  65  Id.  506;  Calumet,  etc.  Co.  v.  Bussell,  68  Id.  426;  JTcrr  v.  Bussell, 
69  Id.  666. 

The  cases  further  show  that  under  such  circumstances  the  proof  to  im- 
peach the  certificate  must  be  full,  convincing  and  conclusive.  So  the  court 
say  in  Borland  v.  Walrath:  '*  The  certificate  of  acknowledgment,  we  con- 
cede, is  to  have  weight  in  determining  the  question.  It  certainly  makes  a 
prima /ac*0  case.  Thisis  the  least  that  can  be  claimed  for  it  Atallevents 
a  party  seeking  to  defeat  his  deed,  because  it  was  not  acknowledged  by  him, 
ought  to  make  a  clear  case  against  the  certificate  of  the  officer  in  order  to 
overthrow  the  instrument**  See  to  tho  same  point:  Hortienme  v.  Scknoor; 
Liekmon  v.  Harding,  supra;  Van  Orman  v.  McGregor,  23  Iowa,  800. 

When  Csbtjficate  Conclusive.— Parol  evidence  cannot  be  received  to 
impeach  the  certificate,  when  the  property  is  in  the  hands  of  a  bona  fids 
purchaser,  or  of  an  innocent  grantee,  without  notice  of  the  fraud  or  collu- 
sion. As  to  these  parties  it  is  conclusive,  when  it  is  rogular  in  form.  "In 
favor  of  purchasers  for  valuable  consideration  without  notice,  it  is  condu- 
ave  as  to  all  matters  which  it  is  the  duty  of  the  acknowledging  officer  to 
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certify,  if  he  has  jurisdiction:"  Wharton  on  Ev.,  sec  1052;  so  in  WUHami 
▼.  BakeTf  mipra:  **  Except  in  case  of  fiand  and  dnren  the  ofiQcial  certifi- 
cate of  acknowledgment  is  condusiTe  of  every  material  fact  on  its  &ce. 
The  certificate  is  oonclosive  even  in  cases  of  fraud,  etc,  as  to  sahseqnent 
purchasers  for  a  valuable  consideration  without  notice."  See  further  on 
this  point:  Bidgeiif  v.  Howard,  3  Harr.  &  MoH.,  321;  HaU  v.  Pattencm,  51 
Pa.  St,  289;  and  cases  cited  above  at  the  beginning  of  note.  In  the  lata 
case  of  MiUer  v.  Wentworth,  82  Pa.  St,  280,  the  point  came  fairly  before 
the  court  It  appeared  that  one  Hamilton,  a  justice  of  the  peace,  took  the 
deed  to  the  house  of  one  Howd  and  his  wife,  to  take  their  acknowledg- 
ment The  wif e^  when  asked  if  she  executed  th^  deed  freely,  said  nothing, 
but  laughed.  The  justice  certified  in  r^^ular  form.  Wentworth,  the 
grantee,  did  not  know  of  any  irreguhuity,  and  was  not  present  when  the 
justice  took  the  acknowledgment  It  was  sought  to  set  aside  the  deed  on 
this  and  other  grounds,  but  the  court  said:  ''  As  to  the  first,  it  is  to  be  ob- 
served the  evidence  discloses  only  irregularity,  and  no  imposition,  coer- 
cion, or  other  element  of  fraud  or  duress  in  procuring  the  acknowledg- 
ment The  defendant  is  a  bona  Jide  purchaser,  for  a  full  consideration, 
without  notice  of  any  irregularity,  relying  upon  the  certificate  of  the  mag- 
istrate, and  there  being  nothing  on  its  face  to  put  him  upon  inquiry."  In 
Kerr  v.  BusatU,  69  UL  666,  Breese,  G.  J.,  insists  strongly  on  the 
condusiveness  ot  the  certificate  as  to  bona  Jlde  purchasers.  His  language 
is :  *'A  party  buying  land  inspects  the  public  records,  especially  the  record 
of  deeds.  He  sees  upon  it  a  deed,  executed  with  all  logal  formalities,  in- 
cluding the  relinquishment  of  dower  by  the  wife.  Everything  is  substan- 
tially as  the  law  requires.  He  makes  the  purchase  from  the  grantee  in 
that  deed,  paying  a  large  sum  of  money,  takes  possession,  makes  valuable 
improvements,  in  the  confident  security  the  recorded  facts  impose.  Not  a 
whisper  is  heard  of  an  adverse  claun — ^not  a  syllable  that  the  wife  has  not 
relinquished  her  dower  knowingly,  voluntarily  and  freely  as  the  record 
told  him,  until  years  after  the  death  of  the  first  grantor  occurs.  The 
widow  then,  for  the  first  tmie,  says  she  never  relinquished  her  dower;  the 
certificate  is  a  fraud  and  a  forgery;  she  never  signed  the  deed;  the  signa- 
ture is  not  in  her  handMrriting,  and  proposes  to  prove  it  by  her  own  oath. 
Is  an  innocent  purchaser  for  value,  without  notice  of  anything  of  this  kiiid» 
to  suffer  t  Can  she  avoid  the  deed  as  against  him  ?  Reason,  justice,  com- 
mon honesty,  say  not" 

Again,  parol  evidence  will  not  be  received  to  support  a  certificate,  where 
it  is  palpably  defective,  by  omitting  to  state  some  &ct  the  law  requires.  It 
is  difficult  to  see  how  the  assertion  can  be  supported  which  Wharton  in  his 
late  work  on  evidence  makes.  He  says  (sea  1053),  "  When  an  acknowl- 
edgment is  defective  in  any  of  its  averments,  these  may  be  supplied  by 
parol  proof."  In  an  early  case  in  Pennsylvania,  Wataon  v.  Baiky,  1  Binn. 
470,  a  leading  case  on  this  subject,  to  which  subsequent  decisions  refer,  it 
was  held  that  where  the  certificate  omitted  to  show  a  voluntary  examina- 
tion, parol  declarations  of  the  wife  would  not  be  admitted,  to  supply  this  de- 
fect, to  show  she  executed  the  deed  voluntarily.  This  was  followed  by  Jour* 
dan  V.  Jourdam,  9  S.  &  R.  268,  and  Bantet  v.  Bamet,  15  Id.  72,  holding 
the  same.  In  Ehmor  v.  7%omp$on,  46  UL  214,  evidence  was  excluded  to 
amend  a  defective  acknowledgment,  the  court  holding  that  all  essential 
facts  must  appear  on  the  certificate;  for  the  acknowledgment  could  not  rest 
partly  in  writing  and  partly  in  paroL  Thesame  washeldiniJorty  v.  Ladd, 
%  Oregon,  353.    The  only  case  cited  by  Wharton  in  support  of  his  state- 
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ment  is  Carpenter  v.  Dexter,  8  WalL  613,  which  does  not  by  any  means  jus- 
tify the  oondosion  he  makes,  for  in  that  case  it  was  held  that  to  aid  the  cer- 
tificate of  acknowledgment^  or  proof  of  a  deed,  referenoe  may  be  bad  to 
the  instnmient  itaeU  or  any  part  of  it 
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p  Boor,  IflV.) 

Wmor  A  Wabravtt  of  Quautt  is  Ixpubd.— WhananartleleisMiUI 
for  a  aoond  price,  the  law  wiU  imply  *  wananty  that  it  is  what  it  is 
represented  to  be  in  regard  to  quality. 

Action  on  the  case,  declaring  that  on  the  fifteenth  of  Jan- 
iiary,  1794,  the  plaintifffl  wanted  to  purchase  a  quantity  of  bar- 
rel beef  to  send  to  the  West  Indies.  That  the  defendant 
applied  to  them,  and  offered  to  sell  to  them  forty  barrels  of 
good  cargo  beef,  well  packed  and  salted,  marked  and  branded 
with  A.  Sherman,  the  inspector's  name,  upon  it,  and  in  all  re- 
spects as  the  law  required  for  exportation,  at  the  price  of  eight 
dollars  per  barrel;  the  defendant,  to  induce  the  plaiutiffR  to 
purchase  said  beef,  did  affirm,  declare  and  warrant  said  beef  to 
be  good  cargo  beef,  well  packed  and  salted,  as  the  law  re- 
quired. That  the  plaintiffs,  relying  thereon,  did  buy  said  beef 
at  said  price.  That  said  beef  was  not  good,  nor  well  packed 
and  salted;  by  reason  whereof,  the  beef,  when  it  arrived  in  the 
West  Indies,  in  the  month  of  March  next  after,  was  corrupted 
and  spoiled,  and  lost  to  the  plaintiffs;  of  all  which  the  defend- 
ant knew,  and  the  plaintiffs  were  ignorant,  at  the  time  of  the 
purchase. 

The  defendant  pleaded  not  guilty.  Issue  to  the  jury.  In 
this  case  there  was  no  dispute  about  the  facts.  The  plaintiffs 
bought  the  beef  for  exportation;  the  defendants  sold  it  to  them 
for  good  cargo  beef,  marked  and  branded  with  A.  Sherman,  the 
inspector's  name,  as  the  law  required,  for  eight  dollars  per  bar- 
rel. The  beef,  when  exposed  for  sale  in  the  West  Indies,  in 
the  beginning  of  April  following,  was  tainted  and  so  bad  that 
it  could  not  be  sold;  the  other  beef,  shipped  in  the  same  cargo, 
was  well  preserved,  sweet  and  good.  It  appeared,  also,  that 
the  defendant,  when  he  sold  the  beef,  had  no  knowledge  of  its 
being  otherwise  than  good.  It  was  put  up  bj  A.  Sherman,  a 
0wom  packer,  in  Newtown,  who  swore  that  he  put  nineteen 
quarts  of  salt  and  four  ounces  of  saltpetre  in  each  banel;  that 
he  first  threw  the  beef  into  pickle  to  take  out  the  blood,  made 
of  four  quarts  of  salt  to  a  barrel,  and  after  about  four  days  he 
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took  it  out  and  packed  it  down.  That  he  took  the  pickle  the 
beef  was  first  put  into,  boiled  it  over,  and  skimmed  it;  that  he 
poured  it  warm  into  the  beef.  This  method  had  not  been  be- 
fore practiced  by  this  packer,  but  he  thought  it  would  preserre 
the  meat  better. 

There  was  no  doubt  about  the  meat's  being  tainted,  and 
scarcely  a  doubt  but  that  the  pouring  the  pickle  warm  into  it 
was  the  cause  of  its  being  tainted. 

Upon  this  state  of  facts  two  questions  arose: 

1.  Whether  this  action  was  maintainable  upon  the  implied 
warranfy,  as  no  express  warranty  was  proved  to  be  made. 

2.  Whether  the  defendant  could  be  liable  upon  an  implied 
warranty  for  selling  beef  for  exportation,  which  was  packed  by 
the  sworn  packer,  inspected  and  marked  by  him  as  the  law  di- 
rected, although  it  should  be  bad,  unless  it  was  prored  that  he 
knew  it  to  be  bad. 

The  }\xry  brought  in  their  Terdict  that  the  defendant  was  not 
guilty.  The  court  unanimously  dissented  from  the  verdict,  and 
in  giving  their  opinion  to  the  jury  resolved  the  following  points, 
viz. :  That  the  defendant,  by  selling  this  beef  for  cargo  beef  and 
asking  and  receiving  a  sound  price  for  it,  did  warrant  it  to  be 
such  as  the  law  described,  under  the  denomination  of  cargo 
beef,  and  that  it  was  sound  and  good;  and  it  not  being  such  he 
was  liable  to  respond  in  damages,  although  he  was  ignorant  of 
its  being  defective. 

2.  That  tb0  object,  of  the  legislature,  in  requiring  pork  and 
beef  to  be  sorted,  well  packed  and  salted  for  exportation,  was 
to  raise  its  credit  abroad,  increase  the  demand  for  it  and  to  pre- 
serve the  health  of  mankind  from  being  injured  by  corrupted 
provisions.  The  regulations  which  the  law  has  prescribed  to 
secure  its  being  well  done,  and  to  prevent  any  defect  or  imposi- 
tion in  the  business,  can  never  be  considered  as  a  protection  or 
indemnification  for  not  doing  it  well ;  nor  affect  contracts  en- 
tered into  between  the  parties  relative  to  said  articles;  they 
stand  upon  the  same  principles  they  did  before,  and  are  con- 
trollable by  the  same  rules. 

The  jury,  upon  second  consideration,  brought  in  a  veidiot  foi 
the  plaintiffs  to  recover,  which  verdict  the  court  aooepted. 


Though  this  case  is  not  ezpresBly  oTenuled  in  Coimecticiit,  yet  it  is  con- 
sidered that  the  decision  in  Dean  v.  JfcMon,  4  Conn.  4S&,  impliedly  over- 
rales  it  In  the  latter,  it  is  held  that  the  sale  of  a  chattel  for  the  price  of 
a  sound  article  of  that  description  does  not  amount  to  a  wairanty  that  the 
srticle  sold  is  sound  and  merchantable.    There  was,  however,  a  strong  dis- 
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senting  opinion  of  Chapnuuiy  J.,  from  tnis  doctrine.  In  the  case  it  appeared 
the  plaintiff  eonght  to  hold  the  defendant  liahle  on  an  implied  warranty 
in  the  sale  of  some  deer-skins,  having  paid  a  sonnd  price  for  them.  It  may 
be,  however,  that  in  BaiUey  v.  HiekoU,  the  decision  depended  more  upon 
the  fact  that  the  article  was  bonght  and  sold  as  "  good  caigo  beef,  well 
paeked  and  salted;"  for  a  warranty  is  more  generally  and  readily  implied 
•8  to  provisions  being  sonnd  and  wholesome.  In  fact,  however,  the  modem 
doctrine  of  eaoeai  emptor  may  now  control  and  apply;  the  doctrine  of  this 
case  was  in  harmony  with  the  early  authorities,  and  is  still  adopted  in  a 
few  of  our  states.  Story  on  Contracts,  sec.  1061,  says:  "Ever since  the 
action  of  cutumpni  was  introduced  as  the  form  of  pleading  npon  implied 
warranty,  there  has  been  a  tendency  in  the  common  law  to  approximate  to 
the  role  of  the  Roman  law,  which  implies  a  warranty  that  the  goods  sold 
are  merchantable,  and  fit  for  the  purpose  for  which  they  are  known  to  be 
bought" 

Parsons,  in  his  work  on  Contracts,  voL  1,  p.  584^  shows  how  generally 
the  rule  is  nowappHed  of  caveat  emptor^  and  that  a  sound  price  does  not  neces- 
sarily imply  a  warranty  as  to  quality,  except  in  the  states  of  South  Carolina 
and  Louisiana.  But  if  the  rule  that  Ptesons  lays  down  be  applied  to  BaUeif 
V.  Niekole^  it  might  probably  then  be  taken  as  sound.  He  says  that  if  the 
owner,  during  a  negotiation  for  the  sale  of  a  chattel,  make  any  distinct 
assertion  or  affirmation  of  quality,  which  it  may  be  supposed  was  intended 
to  cause  the  sale,  and  was  operative  in  causing  it,  this  will  be  regarded  as 
implying  or  as  eonstituting  a  warranty.  Now,  in  this  case  there  was  an 
application  to  buy  "good  cargo  beef;"  it  was  so  sold  by  the  owner,  and 
under  this  rule  it  should  therefore  follow  that  there  was  an  implied  war^ 
ranty  that  it  was  such. 

In  an  early  case,  in  Massachusetts,  Baher  v;  Frobieherp  Quincy,  4,  it  was 
lield  thai  on  the  sale  of  a  quantity  of  soap  there  was  an  implied  warranty 
that  it  was  merchantable,  and  the  court  were  of  opinion  that  every  man  is 
bound  to  see  his  goods  are  merchantable  at  the  time  of  sale.  This,  how- 
ever, carried  the  doctrine  of  implied  warranty  beyond  what  is  now  held, 
except  in  the  case  of  provisionafor  domestic  consumption. 

The  doctrine  now  generally  held  is  thus  stated  by  Benjamin  on  Sales,  620: 
•*  The  maxim  of  the  common  law,  caveat  emptor,  is  the  general  rule  applica- 
ble to  sales  so  far  as  quality  is  concerned.  The  buyer,  in  the  absence  ei 
fraud,  purchases  at  his  own  risk,  unless  the  seller  has  given  an  express  war- 
ranty, or  unless  a  warranty  be  implied  from  the  nature  and  circumstances  of 
the  sale."  As  an  illustration  of  an  implied  warranty,  according  to  the  last 
part  of  this  statement,  the  case  of  Bigge  v.  Parhkuonf  7  H.  &  N.  054,  is  in 
TM>intw  There  the  plaintiflh  entered  into  an  agreement  with  the  East  India 
Company  for  the  conveyance  of  troops  to  Bombay,  and  the  defendant  un- 
dertook to  supply  the  plaintiffs  with  troop  stores,  "guaranteed  to  pass 
survey  of  the  East  India  Company's  officers."  It  was  held  that  the  express 
warranty  did  not  exclude  the  warranty  implied  by  law  that  the  stores 
should  be  reasonably  fit  for  the  purpose  for  which  they  were  intended. 
Lord  Cockbume  very  clearly  stated  the  law  on  this  subject  He  says: 
"  There  are  two  questions:  First  Whether  upon  a  contract  to  supply  pro- 
visions, there  is  an  implied  warranty  that  they  shall  be  reasonably  fit  for 
the  purpose  for  which  ^ey  are  intended.  Upon  that  point  not  a  doubt  can 
be  entertained.  The  principle  of  law  is  correctly  stated  in  the  passage 
cited  from  Chit  on  Con.  399,  6th  ed.  Where  a  buyer  buys  a  spedfio  aitide, 
the  maxim  caveat  emptor  applies;  but  where  the  buyer  orders  goods  to  be 
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supplied,  and  trusts  to  the  judgment  of  the  seller  to  select  goods  which  shaU 
be  applicable  to  the  purpose  for  which  they  were  ordered,  there  is  an  im- 
plied warranty  that  they  shall  be  reasonably  fit  for  that  purpose;  and  I  see^ 
no  reason  why  the  same  warranty  should  not  be  oompnhendad  in  a  oon!» 
timet  for  the  sale  of  proyisions." 


MiLLEB  ET  AL.  V.  LtNDK. 

Rdcoyal  of  Causes.— An  action  brought  by  a  dtisenof  one  steta  agiiiuil 
a  dtiien  of  the  same  state  jointly  with  citiaens  of  another  states  Is  not 
removable  to  the  circuit  court  of  the  United  States. 

Psimov  of  Phineas  Miller,  John  0.  Nightingale,  of  the  state 
of  Georgia,  and  Nathaniel  Patten  and  others,  of  the  state  of 
Oonneotioat.  Showing  that  Joseph  liynde,  of  Hartford,  in  th» 
state  of  Oonneeticat,  had  preferred  his  petition  in  chancery 
against  them  to  this  conrt;  that  said  Uiller  and  Nightingale^ 
were  citizens  of  the  state  of  Georgia,  and  that  the  demand 
made  in  said  petition  amounted  to  seven  hundred  and  fifty 
dollars,  exdusiTeof  cost;  that  Miller  and  Nightingale  only  were 
concerned  in  interest  in  said  petition,  the  note  on  which  the  suit 
mentioned  in  said  petition  was  brought  being  assigned  to  them» 
and  was  their  properly;  and  th^  were  desirous  of  remoTing 
said  cause  to  the  circuit  court  next  to  be  holden  in  the  state 
of  Connecticut,  praying  that  the  petitionees  in  the  petition 
might  have  liberty  to  remove  the  petition  to  the  next  circuit 
court  to  be  holden  at  Hartford,  in  Connecticut,  on  the  twenty* 
fifth  of  September  instant,  upon  their  procuring  good  and  suffi* 
dent  security  to.enter  the  copies  in  said  circuit  court,  etc. 

To  this  petition  on  motion,  a  demurrer  was  given. 

The  petition  referred  to  was  Joseph  Lynde  ▼.  MiBer,  IKglUm^ 
gale^  PaUm  et  oL,  complaining  of  a  fraud  practiced  in  obtaining 
from  him  the  note  mentioned  in  said  suit,  about  which  the  peti* 
tion  was  conversant,  and  to  which  all  the  petitionees  were  privy,, 
and  in  which  they  were  concerned;  and  praying  a  disdosura 
from  each  and  every  of  them  on  oath;  and  that  this  court  would 
grant  such  relief  as  the  justice  of  his  case  required. 

At  the  adjourned  superior  court,  it  was  determined  that  the 
application  to  remove  the  petition  to  the  drouit  court  could  not 
be  granted. 

By  CouBT.  The  several  state  courts  originally  had  jurisdio-^ 
tion  of  all  causes  of  every  description  arising  within  their  respect^ 
We  territorial  limits;  of  crimes  committed  upon  the  high  seas» 
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and  of  all  catiaeB  of  maritime  or  admiralty  jarisdiction.  The 
federal  courts  haye  jurisdiction  only  of  such  causes  as  bj  the 
constitution  is  expressly  given  to  them;  all  the  rest  remain  in 
the  state  courts.    The  words  in  the  constitution,  are: 

Section  2.  "The  judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  this  constitution,  the  laws 
of  the  United  States  and  treaties  made,  or  which  shall  be  made, 
under  their  authority;  to  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  to  controyersies  to  which  the  United  States 
is  a  party;  controversies  between  two  or  more  states;  between 
a  state  and  citizens  of  another  state;  between  citizens  of  differ- 
ent states;  between  citizens  of  the  same  state  claiming  lands 
under  grants  of  different  states;  and  between  a  state  or  the  citi- 
zens thereof  and  foreign  states,  citizens  and  subjects." 

In  no  case  have  the  federal  courts  jurisdiction  of  any  cause 
between  citizens  of  the  same  state,  except  where  they  claim 
title  to  land  under  grants  from  different  states.  Nor  is  it 
extended  to  any  of  the  causes  enumerated,  exdusiTely,  unless 
by  construction. 

By  the  law  of  congress,  entitled  an  act  to  establish  the  judi- 
cial court  of  the  United  States:  Section  18.  ''The  supreme 
court  shall  have  exdusive  jurisdiction  of  all  controyersies  of  a 
civil  nature,  where  a  state  is  a  party;  except  between  a  state 
and  its  citizens,  except,  also,  between  a  state  and  citizens  of 
other  states,  or  aliens;  in  which  latter  case,  it  shall  have  orig- 
inal but  not  exclusiye  jurisdiction,  and  shall  have  exclu- 
sively all  such  jurisdiction  of  suits  or  proceedings  against 
ambassadors,  or  other  public  ministers  or  their  domestics,  etc., 
as  a  court  of  law  can  have  or  exercise,  consistently  with  the 
law  of  nations;  and  original  but  not  exclusive  jurisdiction  of  all 
suits  brought  by  ambassadors,  public  ministers,  consuls,  etc.'' . 

By  this  act,  tiie  supreme  court  is  declared  to  have  exclusive 
jurisdiction,  only  in  three  cases,  viz.:  in  controversies  of  a  dvil 
nature  between  the  United  States  and  a  particular  state,  and 
between  particular  states,  and  where  ambassadors  and  other 
public  ministers,  consuls,  etc.,  shall  be  sued  or  prosecuted. 
By  section  11,  it  is  enacted  that  the  circuit  court  shaU  have 
original  cognizance  concurrent  with  the  courts  of  the  several 
states,  of  all  suits  of  a  civil  nature  at  common  law  or  in  equity,, 
where  the  matter  in  dispute  exceeds  in  value  the  sum  of  five 
hundred  dollars,  exclusive  of  costs,  and  the  United  States  are 
plaintiffs  or  petitioners,  or  an  alien  is  a  party,  or  the  suit  is 
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between  the  citizons  of  the  state  in  which  it  ia  brought,  and  a 
citizen  of  another  state.  This  act  declares  the  cognizance  of 
the  circuit  courts  in  all  the  cases  therein  enumerated  to  be  con* 
current  with  the  jurisdiction  of  the  state  courts. 

All  concurrent  jurisdictions  haye  equal  power  and  authority » 
and  when  either  jurisdiction  is  applied  to  for  justice  in  the  reg- 
ular course  of  law,  it  may  not  shrink  from  its  duty  and 
refuse  to  exercise  the  power  by  law  vested  in  it. 

In  section  12  it  is  enacted:  ''That  if  suit  be  commenced  in 
any  state  court  against  an  alien,  or  by  a  citizen  of  the  state  in 
which  the  suit  is  brought  against  a  citizen  of  another  state;  and 
the  matter  in  dispute  exceeds  the  sum  of  five  hundred  dollars, 
exclusive  of  costs,  etc.,  and  the  defendant  shall,  at  the  time  of 
entering  his  appearance  in  such  state  court,  file  a  petition  for 
the  removal  of  the  cause  for  trial  into  the  next  drouit  court  to 
be  held  in  that  district,  and  offer  good  and  sufScient  surety  for 
entering  in  such  court,  on  the  first  day  of  its  session,  copies  of 
said  process  against  him,  and  also  for  his  there  appearing  and 
entering  special  bail  in  the  cause,  if  originally  requisite,  it  shall 
then  be  the  duty  of  the  state  court  to  accept  the  surety  and  pro- 
ceed no  further  in  the  cause/' 

Does  not  this  provision  take  from  the  state  court  a  cause  of 
which,  by  the  constitution  of  the  United  States  and  by  the  con- 
stitution and  laws  of  the  particular  states,  it  hath  original  and 
plenary  jurisdiction,  and  carry  it  to  the  circuit  court,  which  has 
only  a  concurrent  jurisdiction  with  the  state  court?  From  all 
^hich  it  is  dear  that  the  circuit  court  have  concurrent  jurisdic- 
tion with  the  state  court,  in  all  causes  between  citizens  of  differ- 
ent states,  etc.,  but  no  jurisdiction  of  causes  between  citizens 
of  the  same  state,  except  where  title  of  land  is  claimed  by 
giants  from  different  states.  It  is  also  clear  that  the  state 
courts  have  original,  plenaiy  jurisdiction  of  all  causes  between 
the  citizens  of  their  respective  states  and  the  citizens  of  other 
states  and  foreigners,  concurrent  with  the  circuit  court,  and  ex- 
clusive jurisdiction  of  all  causes  between  the  citizens  of  their 
respective  states,  except  where  the  title  to  land  is  derived  from 
grants  of  different  states. 

Whenever,  therefore,  it  happens  that  a  suit  is  instituted  by  a 
citizen  before  a  court  of  the  state  to  which  he  belongs,  jointly 
against  a  citizen  of  the  same  state  and  a  citizen  of  another 
state,  the  court  only  hath  competent  juiisdiction  to  try  it.  Be- 
sides, the  reason  why  the  federal  courts  had  jurisdiction  given 
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them  of  causes  between  citizens  of  different  states  concurrent 
\rith  the  state  courts,  was  to  aToid  all  sospioioii  of  partiality. 
But  in  this  case  that  reason  fails. 


Smith  v.  Gates. 

Bkquxst  of  thb  Usb  of  Pbbsoval  Profsbtt.— a  beqiiMi  to  flue  wift 
of  the  use  and  improTement  of  perBonal  property,  during  her  widow- 
hood, is  an  absolute  gift  of  the  property,  when  there  Is  no  limitatioB 
orer  by  way  of  remainder. 


Action  on  the  case.  This  action  was  faronghtbj  the  plaintiff  as 
the  administrator  de  bonis  non  of  Samael  Ghttea,  against  the  de- 
fendant, the  executor  of  Ann  Gates.  The  right  of  action  was  based 
upon  a  bequest  to  the  will  of  Samuel  Gates  to  his  wife,  Ann  Gates, 
as  follows:  **  What  I  have  now  given  to  mj  wife,  together  with 
the  provision  which  I  shaU  hereafter  make  and  ordain  for  her, 
is  given  according  to  her  desire,  in  lieu  of  dower  the  law  would 
give  her.  Lastly,  whatever  shall  remain  of  my  estate,  after  mj 
debts  and  expenses  shall  be  discharged,  I  give  and  bequeath  to 
my  beloved  wife,  Ann,  to  be  used  and  improved  by  her  during 
her  widowhood."  The  residuary  legacy  under  this  provision 
amounted  to  three  hundred  and  eighteen  pounds,  four  shillings 
and  fivepenoe,  which  she  received,  used  and  improved  during 
her  life,  she  remaining  a  widow.  She  made  her  will  disposing 
of  this  monqr. 

The  plaintiff  claimed  the  money  as  belonging  to  the  estate  of 
Samuel  Gates,  as  she  lutd  only  the  use  of  it  during  her  lifetime, 
and  had  no  right,  therefore,  to  dispose  of  it  after  her  death. 

The  superior  court  decided  in  favor  of  the  plaintift 

The  judgment  of  that  court  was  reversed  in  the  supreme  court 
of  errors,  in  June,  1798.  After  stating  the  case,  the  court  of 
errors  say:  Judgment  of  the  superior  court  reversed.  The  ma- 
terial question  in  this  case  which  will  be  considered  is  this, 
whether  the  bequest  of  the  residuum  vested  in  the  widow  an  en- 
tire and  complete  property  therein,  defeasible  only  on  her  mar- 
jying  again  ?  The  policy  of  our  law  requires  that  property,  and 
particularly  personal  property,  which  is  a  principal  instrument 
•of  commerce,  should  be  as  far  as  possible  transferable  from  one 
to  another  without  impediment,  and  that  it  should  be  liable  in 
the  hands  of  the  person  who  possesses  it,  to  whom  it  gives  a 
credit  for  the  payment  of  his  debts.    The  creation,  theref ore»  of 
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UBeB  and  particular  estates,  under  Taiious  conditions  and  limita- 
tions, ^th  reversions  and  remainders  over  upon  personal  prop* 
erty,  cannot  be  favored;  because  they  are,  more  or  less,  iujuiioua 
to  society,  and  the  court  will,  fortlds  reason,  lean  against  their 
creation,  either  by  deed  or  by  will,  unless  by  words  that  are  clear 
and  definite.    Whether  the  property  in  question  would,  in  case 
the  widow  had  married  again,  have  reveirted  in  the  heirs,  it  ia 
not  necessary  now  to  determine;  the  will  of  the  testator  would  in 
that  case  have  been  certainly  known,  and  that  will  ought  to  con» 
trol,  so  far  as  the  policy  of  the  law  would  admit;  but  there  are 
no  words  in  this  will  which  show  that  the  testator  intended  the 
estate  should  revest  in  the  heir  at  the  decease  of  the  widow,  in 
case  she  had  not  married  again.     The  words,  to  use  and  im- 
prove during  her  widowhood;  or  so  long  as  she  remains  my 
widow,  as  they  are  commonly  used  in  wills,  are  obviously  in- 
tended to  prevent  the  estate  from  going  into  the  hands  of  a 
stranger  whom  the  widow  might  think  fit  to  marry.    A  gift» 
then,  to  use  and  improve  during  widowhood,  if  widowhood 
continues  through  life,  may  fairly  be  construed  to  mean  the 
same  as  a  gift,  to  use  and  improve  generally.    But  a  gift  so  to 
use  and  improve  a  personal  chattel,  is  a  gift  of  that  chattel;, 
and  it  is  for  this  plain  reason  that  the  very  existence  of  the^ 
thing  is  exhausted  and  annihilated  in  the  use  and  improvement. 
But,  further,  if  it  should  still  be  contended  that  the  gift,  in 
the  present  case,  to  use  and  improve,  was  in  the  actual  event 
no  more  than  to  use  and  improve  during  life;  still,  as  the  use 
and  improvement  of   chattels  gradually  wears  away  and  ex* 
hausts  their  being,  the  quantity  of  their  being  which  might  re- 
main at  the  death  of  the  widow,  if  any,  would  not  certainly 
have  been  as  great  or  of  as  much  value  as  when  she  received 
them;  and,  of  course,  upon  no  principle  could  the  heir  recover 
the  capital  first  received,  which  by  the  judgment  of  the  supe* 
xior  court  they  have  done  in  this  case. 


The  point  dedded  in  this  caw  may  easily  he  mistaken)  lor  some  take  it 
to  hold  that  no  remainder  etn  be  limited  over  after  the  nae  of  a  penonal 
chattel  ie  given  to  one  for  life.  That  it  does  not  ao  decide,  clearly  appears 
from  the  sabeeqnent  dedaions  of  Origga  v.  Dodgt^  2  Day,  28;  and  TaX>er  v. 
Paekwood^  Id.  62,  which  Kent  highly  commend^  saying:  "The  limitation 
over  in  remainder  ia  good  aa  to  every  apeciea  of  chattda  of  a  durable  na- 
ture, and  there  ia  no  difference  in  that  respect  between  money  and  any 
other  chattel  interest  The  general  doctrine  is  establiahed  by  nomeroua 
English  equity  decisionB,  and  it  has  been  very  extensively  recognized  and 
adopted  aa  the  existing  rule  of  law  in  this  country;  but  not  imtil  the  quea^ 
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tions  had  been  very  aUy  and  thonraglily  diBOOSsed,  particularly  in  the  sn- 
preme  court  of  errors  of  the  state  of  Connecticut"    2  Com.  852. 

In  OrigffM  t.  Dodge^  and  Taber  r.  Packwoodt  the  rule  is  clearly  laid  down, 
that  there  may  be  by  will  a  limitation  over  by  way  of  remainder  of  per- 
sonal chatty  after  the  disposition  of  the  use  for  l^e.  The  court,  in  the 
latter  case,  points  out  particularly  the  point  and  the  extent  of  the  decision 
bk  SmUhY,  Oaiei.  There  it  is  said,  regarding  the  latter  case:  *' The  deeisbn 
of  that  cause  turned  solely  on  the  intent  of  the  devisor.  •  •  •  The 
gift  was,  in  general  terms,  to  be  used  and  improred  by  her  during  her  wid- 
owhood; and  no  disposition  was  made  of  the  remainder,  either  on  her 
death  or  the  contingency  of  her  marriage.  The  court,  therefore,  consid- 
ered that  the  principal  or  entire  object  of  Gates,  in  the  restriction,  was  ta 
prevent  the  estate  from  going  into  the  hands  of  a  stranger,  and  that  it  was 
his  intention  that  she  should  have  it  absolutely,  if  she  should  continue 
single  and  unmarried.  Hjmoe  the  court  expressly  say:  *  That  they  do  not 
determine  whether  the  estate  would  have  revested  in  his,  the  devisor's, 
heirs  upon  the  event  of  hermairiage.'  In  short,  the  only  doctrine  relative 
to  this  subjeety  that  can  be  derived  horn  this  case,  is  that  if  a  man  gives 
tha  use  of  penonal  property  generally  to  one,  and  does  not  dispose  of  the 
lee  to  another,  it  shall  be  eckistmed  an  absolute  gift;  but  1^  after  the  be- 
quest of  the  lease  lor  llle»  it  is  limited  over,  In  dear  and  definite  tems^  the 
limitation  shall  pratalL* 
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Pamoil  BrmirGi,  Chanoino  Timb  of  Pebfobmavo&— BfidtoM  cC  t 
paiol  acnanent  to  enkzge  the  time  of  peifoniuaiee  cC  •  wiitin  eoo^ 
tmetk  pmiooilj  mede^  is  aiiinlMfMe. 

Aonov  on  the  case  founded  on  a  speoial  agxeement.  Tho 
plea  was  the  genenl  iflSQe,  irith  a  notice  fiQin  the  defendant^ 
that  he  would  insiat  on  some  apodal  mattezB  in  his  defenae, 
which,  with  reference  to  the  point  decided  hy  the  conrt»  it  will 
be  nnneceaaazy  to  state. 

On  the  trial,  before  IiAXgnro,  chief  jnatice,  at  the  laat  Bene- 
eelaer  circuit,  the  plaintiff  proved  a  written  agreement,  aa  aet 
forth  in  the  declaration,  hy  which  the  defendant  promised  to 
deliver  to  the  plaintiff,  at  the  ciiy  of  Albany,  fifty  thousand 
pipe  staves,  at  a  stipulated  price,  on  or  before  the  first  day  of 
ICay,  1796. 

On  the  part  of  the  defendant,  it  was,  among  other  things, 
proved,  by  one  B.  Wait,  that  in  the  month  of  Januazy,  1797, 
he  had  a  conversation  with  the  plaintiff,  who  informed  him  that 
he,  the  plaintiff,  had  made  the  contract  with  the  defendant  for 
the  deliveiy  of  the  staves,  as  above  mentioned,  but  that  he  had 
agreed  to  extend  the  time  for  delivering  them  until  the  next 
spring. 
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A  Terdici  was  taken  for  the  plaintiff,  by  consent,  subject  to 
the  opinion  of  the  court  on  several  points,  and  among  others, 
whether  the  time  for  performing  the  contract  could  be  extended, 
by  a  subsequent  agreement  between  the  parties,  and  whether 
Wait*s  testimony  could  be  receiyed  to  prove  the  declaration  of 
the  plaintiff  to  that  effect.  If  so,  it  was  agreed  that  a  nonsQii 
should  be  entered. 

Burr,  for  the  plaintiff. 
Woodivorlh,  for  the  defendant. 

By  CouBT.  This  being  originally  a  simple  contract,  we  are 
of  opinion  that  it  was  competent  for  the  parties,  by  parol  agree- 
ment, to  enlarge  the  time  of  performing  it,  and  that  Wait's 
testimony,  to  prove  the  plaintiff's  declaration  to  that  effect,  was 
properly  received.  An  extension  of  time  may  often  be  essential 
to  the  performance  of  executory  contracts,  and  there  can  be  no 
reason  why  a  subsequent  agreement  to  that  purpose  should  not 
be  valid.    Let  a  nonsuit  be  entered  accordingly. 

The  doctrine  of  this  case  is  well  supported  by  adjudicatioiifl  in  New  York. 
See,  as  sustaining  it  there,  and  citing  this  case:  Fleming  v.  OUberif  8  Johns. 
fi28;  Thtympmm  v.  Keteham,  8  Johns.  192;  Deyo  v.  Wag<mer,  19  Id.  242;  Froii 
V.  EvereU,  5  Cow.  498;  Dearborn  v.  Oom,  7  Id.  60;  B<Mwim  v.  Jfimis,  2 
Wend.  404;  Pearl  v.  Wells,  6  Id.  296;  Bloody,  Ooodrieh,  9  Id.  79;  Vaeseur 
V.  Ltfringdon,  4  Duer,  292;  Dodge  v.  Crandall,  80  N.  Y.  807;  and  else- 
where, I^eU  V.  Chevee,  1  Bailey,  637;  FrankUn  v.  Long,  7  GilL  &  J.  407; 
Branch  v.  WUmm,  12  Fla.  643;  Steame  v.  HaU,  9  Gush.  81.  The  topic  is 
discussed  in  Wharton  on  Evidence,  sec.  906w  In  Thompmm  v.  Keteham, 
wpra,  Kent^  C  J.,  relening  to  the  principal  case,  said,  it  merely  went  to 
show  that  the  parol  agreement  must  be  subsequent  to  the  time  of  the 
original  contract.  The  general  principle  which  would  include  the  point 
decided  in  the  case  is  that  the  place  as  well  as  the  time  of  peiformanoe  may 
be  varied  by  a  subsequent  parol  agreement:  Sobinton  v.  Baidkdder,  4  K. 
H.  40;  see  further,  McDonald  v.  Stewart,  18  La.  An.  90;  Bkhardtm  v. 
Hooper,  18  Pidc  446;  Cmnminge  v.  Arnold,  8  Met  486;  BmOeg  v.  Mmton, 
9  Cow.  116;  Perrkm  v.  Ohsemman,  6  Halst  174. 


Johnson  v.  Bloodgood. 

{tOMMtutm  Oasm.  O.] 

IVDOBSBXBNT  AFTEB  MATURITY.— Where  a  bill  OT  aofet  haa  been  in- 
dorsed after  maturity,  the  party  taking  it  is  by  this  ciieimitlaiiee  pot 
on  inquiry,  and  he  takes  it  subject  to  all  the  equity  thai  existed  in 
favor  of  the  maker  before  indorsement 

Aonov  for  goods  sold  and  delivered.    The  defendant  pleaded 
non  assumpsit  and  payment.    Under  the  second  plea,  the  de< 
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fendant  gave  notice  that  he  would  set  off  a  negotiable  note 
made  on  the  first  of  Augnet,  1792,  hj  the  plaintiff  to  one  Sulli- 
van for  three  thousand  one  hundred  and  six  dollars,  and  in- 
dorsed to  the  defendant,  payable  in  four  months  after  date. 
On  the  trial  before  Mr.  Justice  Ksxr  it  appeared  in  evidence 
that  the  plaintiff,  being  insolvent,  on  the  sixteenth  of  January, 
1798,  made  an  assignment  of  all  debts  due  to  him,  to  B.  Knox 
and  others,  as  trustees  for  the  benefit  of  all  his  creditors;  that 
the  plaintiff's  account  was  presented  to  the  defendant  in  April, 
1797,  stated  in  the  name  of  the  assignees,  and  payment  de- 
manded, to  which  he  replied  that  there  was  no  objection  to  the 
account,  but  he  wanted  time  to  pay  it,  and  mentioned  also  that 
he  had  a  note  to  set  off  against  it. 

In  an  answer  to  a  bill  filed  against  the  defendant  in  ohanoeiy, 
he  stated  that  he  purchased  the  note  in  question,  some  time  in 
year  1798,  the  month  unknown,  at  the  rate  of  twelve  shillings 
in  the  pound,  and  for  the  purpose  of  setting  it  off  against  the 
present  demand.  The  defendant,  however,  denied  in  his  an- 
swer that  he  had  any  actual  notice  of  the  assignment  made  by 
the  plaintiff  to  the  trustees  above  mentioned  at  or  before  the 
time  of  making  the  purchase.  Under  the  circumstances  of  the 
oase,  the  judge  at  the  trial  was  of  opinion  that  the  set-off  ought 
not  to  be  admitted,  and  it  was  accordingly  disallowed. 

The  defendant  applied  for  a  new  trial  on  the  ground  of  the 
misdirection  of  the  judge  on  this  point. 

Biggs^  for  the  plaintiff. 
Henry  ^  for  the  defendant 

Babglitf,  J.  From  the  state  of  the  ease  I  think  it  a  fair  pre- 
sumption that  the  note  was  purchased  by  the  defendant  after 
the  assignment  by  the  plaintiff  to  the  trustees. 

The  assignment  was  made  on  the  sixteenth  of  January,  1793. 

The  defendant  in  his  answer  to  the  bill  in  chancery  states 
generally  that  he  purchased  the  note  in  the  year  1793,  without 
pointing  to  any  particular  period  of  that  year,  but  saying  "  the 
month  was  unknown."  It  is  more  than  probable,  if  the  pur- 
chase had  preceded  the  assignment,  or  if  the  defendant  had 
Any  real  doubt  of  the  fact,  that  he  would  have  stated  particu- 
larly his  knowledge  or  doubt  respecting  it.  His  answer  to  this 
point  was  evasive,  and  connected  with  the  other  circumstances, 
justifies  a  presumption  against  him. 

I  consider  it  as  a  principle  settied  both  in  England  and  by 
our  own  practice,  that  in  cases  like  the  present  a  court  of  law 
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<2Bl.Bep.l269;  IT.B.  619;  8T.B.82;  4T.B.841;  7T.B.  670) 
Tnll  regard  the  assignment  of  a  ohose  in  action  and  protect  the 
interest  of  a  ceghii  que  tnut  against  CTeiy  person  having  notice 
of  the  trust,  or  who  is  bound  to  take  notice  of  it.  If,  there- 
fore, the  defendant,  at  the  time  of  obtaining  the  note,  had 
notice,  or  was  bound  to  notice  of  the  trust  created  by  the  as- 
signment, he  ought  not  to  be  permitted  to  arail  himself  of  the 
set-off. 

The  notice  by  which  parties  are  affected,  is  either  express  or 
implied;  under  the  head  of  implied  notice  it  has  been  held  in  a 
«ourt  of  equity,  1  Atk.  490;  2  Fonb.  166,  '<  that  whatever  is 
sufficient  to  put  a  party  upon  inquiry,  is  good  notice."  This  is 
A  just  and  salutaxy  rule,  calculated  to  preserve  good  faith  and 
to  protect  the  rights  of  individuals,  and  whenever  the  ques- 
tion of  notice  occurs,  must  be  equally  applicable  to  courts  of 
law  as  to  courts  of  equify.  It  has  in  fact  been  adopted  by 
courts  of  law,  and  in  cases  similar  to  the  present.  The  defense 
here  rests  on  a  tiote  purchased  after  it  had  become  due.  This 
circumstance  alone  is  ground  of  suspicion,  and  has  been  held 
sufficient  to  make  it  incumbent  on  the  party  receiving  the  note, 
to  inquire  and  satisfy  himself  that  it  is  good.  If  he  does  not, 
he  takes  it  at  his  peril,  subject  to  eveiy  equitable  defense  in 
favor  of  the  antecedent  parties  against  whom  he  may  attempt  to 
enforce  it.  The  present  case  is  still  stronger;  the  defendant  not 
only  purchased  the  note,  when  over  due»  but  at  a  great  discount 
and  avowedly  for  the  purpose  of  setting  it  off  i^gainst  the  pres- 
snt  demand. 

The  consideration  of  the  purchase  and  the  object  in  view 
strongly  characterize  this  transaction.  The  defendant  knew  the 
note  was  dishonored;  and  the  circumstances  of  obtaining  it  at 
so  great  an  undervalue  shows  that  he  also  knew  that  Johnson 
Was  incompetent  to  pay.  He  must  have  considered  him  a  bank« 
rupt,  and  he  ought  also  to  have  considered  that  his  creditors 
had  an  interest  in  his  debts  and  property.  He  had  even  reason 
to  presume  that  the  property  of  this  bankrupt  was  in  some  way 
or  other  disposed  of  for  the  benefit  of  his  creditors;  at  least  the 
circumstances  which  appeared  were  sufficient  to  put  him  on  his 
guard,  and  to  require  him  to  forbear  from  a  speculation  ques- 
tionable in  itself,  and  which,  if  successful,  might  prove  injuriou 
to  the  creditors  of  Johnson.  I,  therefore,  think,  that  in  con- 
struction of  law,  there  was  sufficient  notice  to  protect  the  claims 
of  bona  fide  creditors.  The  object  of  the  defendant  was  clearly 
s  speculation  at  the  expense  of  some  one;  an  experiment  to  get 
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rid  of  an  honest  debt  by  means  of  bad  paper,  without  paying- 
an  equivalent;  such  an  attempt  ought  not  to  be  encouraged,  to 
the  injury  of  third  persons.  The  decision  of  this  case  will  not 
affect  the  negotiability  of  promissory  notes  for  all  the  purposes 
contemplated  by  the  statute  made  in  their  favor.  The  intent 
of  that  statute  was  not  to  give  currency  to  notes  already  dishon* 
ored,  nor  to  open  a  door  for  speculations  of  this  sort,  but  to^ 
promote  the  conveniences  of  trade,  by  a  free  circulation  of  cred- 
itable paper,  as  a  substitute  for  money,  and  by  providing  a. 
remedy  for  the  holder  of  such  paper  in  his  own  name.  It  does* 
not  follow  that  a  note,  when  overdue,  is  deprived  of  its  negotia* 
ble  quality.  I  think  it  may  still  be  negotiated,  and  prosecuted 
in  the  name  of  the  holder,  but  subject  to  every  equitable  defense 
by  the  antecedent  parties,  and  all  other  persons  who  may  b» 
affected  by  it.  I  am  of  opinion,  therefore,  .that  the  note  ia 
question  was  properly  excluded. 

Eeixt,  J.  This  appears,  from  the  judge's  report,  to  be  a  suit 
brought  for  the  benefit  of  the  creditors  of  the  plaintiff.  His 
name  is  used  merely  to  satisfy  the  forms  of  law.  The  suit  ia 
substantially  between  the  creditors  of  Johnson  apd  the  defend^ 
ant;  and  it  is  now  well  understood  that  courts  of  law  will  take 
notice  of  assignments  and  trusts,  and  consider  who  are  ben* 
eficially  interested,  and  will  protect  the  cestui  que  iruai. 

In  giving  my  opinion,  I  mean  not  to  question  the  law  that  a 
bill  or  note  may  be  negotiated  after  it  is  due,  and  be  declared 
upon  as  such.  1  Ld.  Baym.,  176.  But  I  approve  of  the  doc- 
trine, and  adopt  it  as  salutary  and  calculated  to  prevent  fraud, 
as  laid  down  in  the  cases  of  Brown  v.  Davis,  8  T.  B.  80,  and 
Tbylor  v.  Mather^  Id.  88,  that  if  a  bill  or  note  be  indorsed 
after  it  becomes  due,  it  throws  a  suspicion  on  the  transaction^ 
and  the  indorsee  must  take  it  subject  to  all  the  equity  that  ex- 
isted in  favor  of  the  maker  of  the  note  before  it  was  indorsed; 
and  that,  if  there  be  any  attendant  circumstances  of  fraud,  the 
indorsee  shall  have  every  presumption  turned  against  him.  SO" 
in  the  present  case,  the  defendant  stating  generally  that  he  pur^ 
chased  the  note  in  the  year  1798,  it  shall  be  presumed  that  he  pur> 
chased  it  after  the  sixteenth  of  January,  1798,  the  date  of  the 
assignment  of  the  insolvent's  estate. 

When  a  note  ia  offered  for  sale,  after  it  becomes  due,  and  at 
a  discount,  what  is  the  necessary  inference  ?  Most  certainly, 
that  the  maker  is  insolvent;  and  if  so,  his  effects  and  credits 
ought  immediately  to  enure  to  the  benefit  of  his  creditors,  and 
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he  be  legaxded  only  as  their  tmatee.  The  pzeemnption  will  be, 
for  so  indeed  jnstioe  wotdd  dictate,  that  the  insolTent  makes, 
forthwith,  a  full  and  frank  disdosiire  and  assignment  of  all  his 
property  for  the  payment  of  his  debts.  And  if  the  insolvent 
do,  in  fact,  make  such  an  assignment,  the  purchaser  of  the 
note,  in  such  a  case,  after  the  assignment  at  a  depreciated  rate, 
for  the  purpose  of  set-off,  though  he  may  not,  in  f act»  know  of 
the  assignment,  yet  he  is  properly  chargeable  with  having  acted 
under  an  implied  notice  of  the  assignment.  The  law  infers  the 
notice,  being  what  is  texmed  constmotiTe  notice.  2  Eonb. ,  165. 
He  accordingly  commits  a  fraud  upon  his  creditors;  he  does 
not  act  nuUa  fide;  and,  as  Lord  Eenypn  observed  in  a  case  not 
very  unlike  the  present,  ^*  It  would  be  very  unjust,  indeed,  if 
one  person,  who  happened  to  be  indebted  to  another  at  the 
time  of  the  bankruptcy  of  the  latter,  were  permitted  by  any  in- 
trigue between  himself  and  a  third  person  so  to  change  hia  situa- 
tion as  to  ^i«»^t>iali  or  totally  tadestroy  the  debt  due  to  the 
bankrupt  by  an  act  expoeifado.''    6  T.  B.  69. 

I  accordingly  continue  in  the  opinion  that  was  given  at  the 
trial,  that  the  note  purchased  by  the  defendant  was  inadmissible 
evidence  under  the  plea  of  payment,  and  that  the  defendant 
must  take  nothing  l^  his  motion* 

Bsmov,  J«,  conouned* 

Laihbm,  0.  J.,  and  Lmns,  J.,  dissented,  bat  on  ft  difhrait 
point. 

Bole  refnaed* 


LxtriNGWXLL  A  Pubpoimt  v.  Whrb. 


OOMPUTATXOR  OF  Tmx  ON  KOTBS  ABD  BlUA— In  CIBtS  cC  UbcC  ei* 
ciiaage  and  pramisMty  notet,  ilne  is  ralimlsted  by  niVmdsr  and  nel 
by  hmar  months. 

DUAXD  Axn  KoncB— What  will  Ezoubi.— Wheie  the  indoner  cC  a 
note  before  natality  inlanned  the  holder'  that  the  maker  had  ah> 
■cendad,  and  that  being  Menied  lor  his  nspcmsibility,  he  wmild  gite 
a  new  netOb  and  leqnestad  time  to  pay,  and  during  the  time  extended 
the  note  beeame  dne,itwas  held  that  flie  holder  was  not  bovmdte 
make  a  demand  on  the  maker,  or  give  noiioe  to  the  indofter. 

AonoH  of  assumpsif,  brought  against  the  defendant,  aa  in- 
dorser  of  a  promissory  note,  dated  the  fifth  September,  1797, 
made  by  Miner  and  Servat  to  the  defendant,  and  payable  to 
7 
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his  order^  six  months  after  date,  and  indorsed  bj  him  to  the 
plaint!  flffl. 

On  the  trial  before  Mr.  Jnstioe  BmoSy  at  fhe  last  Albany 
circuit,  the  note  and  indorsement  were  prored,  and  it  appeared 
that  in  Febmazy,  1798,  before  the  note  became  due,  the  plaint- 
iflEs'  attorney,  to  whom  it  had  been  sent  for  ooUeotion,  called  on 
the  defendant  and  informed  him  of  the  purpose  for  which  he 
had  received  the  note,  and  requested  to  have  it  secured;  to 
which  the  defendant  answered  that  he  would  see  Servat,  one  of 
the  makers,  and  endeavor  to  make  some  arrangement  with  him 
to  secure  or  satisfy  the  demand;  that  Miner,  the  other  maker  of 
the  note,  had  left  this  state  in  the  autumn  of  1797,  and  had  not 
since  returned.  On  the  first  day  of  March,  1798,  the  defend- 
ant came  to  the  plaintifly  attorney,  and  informed  him  that  Ser- 
Tat  had  absconded;  but  that  he,  the  defendant,  was  secured,  or 
indemnified  for  his  responsibiliiy ,  and  requested  time  to  pay  the 
note;  the  defendant  then  offered  to  give  a  new  note  with  an  in- 
dorser  for  the  one  in  question;  to  which  the  plaintiffs'  attorney 
assented,  and  pending  the  negotiation  between  them  for  that 
purpose,  the  time  of  payment  of  the  present  note  expired,  with- 
out any  attempt  to  demand  payment  of  the  makers,  after  which 
the  defendant  refused  to  pay  ttie  note. 

A  Terdict  was  taken  for  the  plaintiffii,  subject  to  the  opinion 
of  the  court  on  the  question,  whether,  under  the  circumstances 
of  the  cases,  an  actual  demand  of  payment  fkom  the  maker  and 
notice  to  the  indorser  were  necessary. 

On  the  argument,  two  points  were  made: 

1.  Whether  the  six  months  were  to  be  comimted  as  lunar  or 
calendar  months.  If  lunar,  it  was  insisted  that  the  time  for  the 
demand  of  payment  and  notice  to  the  defendant  had  elapsed 
previous  to  the  commencement  of  any  negotiation  between  him 
and  the  plaintiffs'  attorney,  and  that  the  defendant  was,  there- 
fore, discharged; 

2.  If  such  time  had  elapsed,  whether  the  acts  of  the  defend- 
ant amounted  to  a  waiver  of  the  necessity  of  a  demand  and 
notice. 

Been^  tot  the  plaintiflik 

Bird^  for  the  defendant. 

By  OouBT.  In  general,  the  period  of  a  month  is  construed  to 
mean  a  lunar  month,  unless  it  is  otherwise  expressed;  but  in 
the  case  of  bills  of  exchange,  the  mode  of  computing  time  is  by 
calendar,  and  not  lunar  months.    The  same  reason  applies  to 


April,  1799.]        liEFFiNawELL  V.  WntEB.  99 

promisaoxy  noies,  whioh  in  many  respects  stand  on  the  footing 
of  bOlSy  and  are  generally  gOTemed  by  the  same  rales. 

On  the  second  point,  we  are  of  opinion  that  the  pending  nego- 
tiation  between  the  parties  superseded  the  necessity  of  a  demand 
of  payment  and  of  notice.  The  defendant  was  folly  apprised  of 
his  situation  before^  and  at  the  time  the  note  fell  due  one  of 
the  makers  was  absent  from  the  state,  and  the  other  had 
absconded.  A  formal  demand  and  notice  under  such  circum- 
stances, could  answer  no  Taluable  purpose.  The  defendant, 
sensible  of  this,  by  his  own  acts  admitted  his  responsifaility, 
treated  the  note  as  his  own,  and  negotiated  for  a  further  pay- 
ment. By  this  conduct  he  waiTcd  the  necessity  of  any  demand 
or  notice. 


This  case  is  cited  ss  aathority  on  the  point  of  ezeosing  demand  and  notica 
in  PdrmmB  y.  CkambeHin,  4  Wend.  013;  Leonard  t.  Gary,  10  Id.  609;  Cod- 
dImgUm  y.  DwfU^  8  Denio*  21;  Cayuffa  Bank  y.  JHO^  0  Hill,  407;  Bme€  y. 
L^  13BarK  167;  BumUr.  CfrmMUe,  82  Id.  884;  8held(m  v.  Hortan,  88 
Id.  27|  ifoy  Y.  BokBmm,  8  Leigh,  184;  Oom  y.  Vining,  7  Met,  212.  In  the 
last  caae  Shaw,  C.  J.,  stated  the  doctrine  Ycry  clearly.  He  saya:  "The  coort 
Aid  of  opinion,  that  when  the  indoraer,  at  or  shortly  before  the  time  when 
the  note  becomes  due,  aaya  to  the  holder  that  an  arFsngement  for  its  pay- 
ment is  abont  being  made,  and  in  direct  terms  or  by  reasonable  implication 
leqnesta  the  holder  to  wait  or  giYO  time,  it  amounts  to  an  assurance  that 
the  note  will  be  paid— that  the  promisor  or  indorser  will  pay  it-^nd  is 
a  waiYsr  of  demand  and  notice.  It  tends  to  put  the  holder  off  his  guard, 
and  induces  him  to  foiego  msking  a  demand  at  the  proper  time  and  place; 
and  it  wofold  be  contnxy  to  good  faith  to  set  up  such  want  of  demsnd  and 
notice— caused  perhaps  by  such  forbearance— as  a  ground  of  defence.  L^" 
/ngweU  t.  ffIKe,  1  Johns.  Gas.  89;  Mechanics'  Bank  v.  QrigwoJd,  7  Wend. 
166|  Lemmrd  y.  Oory,  10  Id.  804;  Tannton  Bank  t.  Bichardson,  6  Pick.  436; 
Tharonim  t.  YTyim,  12  Wheat.  183;  Wood  y.  Brown,  1  Stsrk.  217."  In 
addition^  ss  sastsining  the  doctrine,  see  Union  Bank  v,  Magruder,  7  Peteis, 
287;  8pene$r  y.  ffarweg^  17  Wend.  480;  Creamer  y.  Perry,  17  Pick.  832| 
Hoadl^  Y.  BUae,  9Ga.  303;  Haven  «y.  Talbot,  11  Ind.  323;  iftstersY.  Fiehttt 
7  CsL  873;  MarwkaUy.  MUekeU,  36  Me.  221;  Phipeon  y.  KneOer,  1  Stsrk. 
116;  AmoAtag Bamky.  Moore,  37  N.  H.  839;  Barciayr.  Weaver,  19 Pa.  St 
896;  JfTcnl  Y.  Warner,  12  Allen,  661;  Woodr.  Price,  46  IlL  436. 

As  to  the  mode  of  computation  of  time,  it  is  a  rule  of  the  conmion  law 
that  in  the  construetbn  of  contracts  snd  ststutes,  a  month  ii  deemed  a 
lunar  month:  Chitty  on  Bills,  376;  Loring  y.  HaUmg,  16  Johns.  119;  Par^ 
mme  t.  Chaimberlain,  4  Wend.  612;  Lacon  y.  Hooper,  6  T.  R.  226;  Ca$Ue  y. 
Bwrdm,  3  Id.  623;  Bex  y.  Adderly,  Doug.  464;  2  BL  CkmL  141;  but  in  Has- 
sachusetts  a  month  mentioned  generally  in  a  statute  or  contract  will  be  con* 
sidered  a  calendar  month:  Huni  v.  Holden,  2  Mass.  170;  Avery  y.  Pixley, 
4  Id.  460;  ChurckiU  v.  Merchants*  Bank,  19  Pick.  632.  So  in  PennsylYsnia 
BmdencUr.  Vamx,21)9K90Qi  ComimonweaUhy.C7uun»bre,4ld,lU',  Moore 
Y.  HouaUm,  3  S.  &  R.  639.  The  commercial  law,  or  law  merchant,  regards  a 
month  as  a  calendar  month  in  reference  to  negotiable  instruments  or  mer- 
cantile contracts:  Bayley  on  Bills,  249;  ThomoM  v.  Shoemaker,  6  Watts  & 
S.  179;  McMnrcky  t.  I^oMmos,  10  Ohio,  496;  Lang  y.  CfaU,  1  Mauls  &  a 
IIL 
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[1  Joanoir'i  Oacm,  U4.] 

OiLITlBT  AHD  ACCEPTANCE  OF  DEED.— Where  ft  deed  was  duly  ezeeated 
and  acknowledged  by  the  grantor,  but  retained  by  him  with  the  gran- 
tee's consent,  until  the  consideration  money  was  paid;  and  before  pay- 
ment tiie  grantor  died,  having  devised  the  premises  in  his  will,  and  the 
deed  was  found  among  his  papers;  it  was  held  there  was  no  actual 
delivery  to  the  grantee,  nor  an  acceptance  by  him,  and  it  was  therefore- 
inoperative  to  pass  the  estate. 

AonoH  of  ejectment:  On  the  trials  before  Mr.  Justioe  Bad- 
curr,  at  the  New  York  circuit,  in  March,  1799,  both  parties 
deduced  their  title  from  Stephen  M'Crea,  deceased;  and  it  waa 
proved  that  he  died  in  poesession  of  the  premises  sometime' 
before  the  commencement  of  the  action. 

The  plaintiff  produced  in  eridence  the  will  of  M'Orea,  which, 
was  proTed  to  have  been  duly  executed,  and  l^  which  he  de-^^ 
Tised  the  premises  in  question  to  the  lessors. 

The  defendant  then  called  on  the  plaintiff  to  prodnoe  in  evi^ 
dence  a  deed  from  the  testator  to  one  Waxeham,  granting  the- 
premises  to  the  latter  in  fee,  in  order  to  show  a  title  out  of  the- 
lessors.  The  deed  was  produced,  and  was  dated  the  sixth  of 
August,  1795,  and  appeared  to  be  a  conTeyance  of  two  lots  of 
ground,  including  the  premises,  in  the  usual  form,  from  the  tes- 
tator and  his  wife  to  Wareham,  in  fee.  By  an  indorsemeni 
upon  the  deed,  it  also  appeared  to  hare  been  acknowledged  ai 
the  time  of  its  execution  l>y  the  grantors,  in  the  usual  form, 
before  a  master  in  chanoeiy,  who  was  likewise  a  •ubsenbing' 
witness  thereto. 

The  plaintiff  then  examined  James  M'Orea,  who  was  the- 
other  subscribing  witness  to  the  deed.  He  testified  that  he- 
liTed  in  the  family  of  the  testator,  and  acted  as  his  clerk,  before- 
and  at  the  time  of  the  date  of  the  said  deed  and  until  his  death- 
and  continued  to  live  in  the  family  subsequent  to  his  death ; 
that  the  testator  agreed  with  Wareham  to  sell  him  the  premises 
described  in  the  deed,  together  with  some  other  grounds  npt. 
comprehended  in  it,  and  to  gi^e  him  a  title  for  the  same  whe^ 
the  consideration  money  should  be  paid;  that  in  pursuance  of 
this  agreement  the  deed  was  prepared  by  the  witness,  and  ex- 
ecuted at  the  testator's  house  in  the  presence  of  the  witness  and 
the  master  in  chancery,  who  had  certified  the  acknowledgment 
with  the  usual  formalities;  but  it  was  at  the  same  time  agreed, 
between  the  testator  and  Wareham,  that  the  testator  should 
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retain  the  deed  until  the  consideration  money  was  paid,  and 
Wareham  said  that  he  would  not  take  the  deed  until  the  money 
was  paid;  he  further  testified  that  the  deed  remained  in  the 
hands  of  the  testator  during  his  life,  and  was  found  after  his 
death  among  his  papers,  in  the  hands  of  his  widow;  that  there 
was  some  money  paid  by  Wareham  to  the  testator  on  aooount 
of  the  grounds  agreed  to  be  sold  as  above  mentioned;  but  a 
great  part  of  the  consideration  money  remained  unpaid,  and 
part  of  the  ground,  not  comprehended  in  the  deed,  had  been 
conveyed  to  Wareham  by  the  testator  pursuant  to  the  agree-^ 
ment. 

A  verdict  was  taken  iok'  the  pl^ctiff,  i^b3,e#  to  the  opinion 
of  the  court,  whether  uudcir  the  ciroumstances  of  this  case  the 
deed  in  question  passed  the  estate  of  the  testator  in  the  prem- 
ises to  Wareham.    If  it  did,  then  a  nonsuit  was  to  be  anteired. 

Riggs,  for  the  plaintiff. 
EamiUon^  for  the  defendant. 

Lasbdio,  0.  J.  In  determining  this  case  it  is  neoassasy  to 
consider  the  intent  of  the  parties  as  to  the  deed  in  question. 
From  the  whole  transaction,  it  was  evidently  their  intent  that 
Wareham,  the  purchaser,  should  not  have  the  land  until  the 
consideration  money  was  paid.  All  the  acts  of  the  parties  were 
directed  to  this  object,  and,  if  it  can  be  maintained  consistently 
with  established  principles,  every  reasonable  construction  in  i1» 
favor  ought  to  be  admitted. 

It  is  not  necessary,  in  my  opinion,  to  enter  into  the  doctrine 
of  equitable  mortgages.  It  is  true  the  deed  was  executed,  at- 
tested and  acknowledged,  and  every  step  preparatory  to  the 
consummation  of  the  title  had  been  regularly  taken;  but  in 
every  stage  the  deed  remained  in  the  power  of  the  grantor,  and 
after  all  the  formalities  had  been  complied  with,  it  was  agreed 
that  the  grantor  should  retain  it  in  his  hands  until  the  consid^ 
eration  money  should  be  paid,  and  Wareham  declared  that  he 
would  not  accept  it  until  that  was  done.  Although  formally 
executed,  the  deed  was,  therefore,  in  fact  not  delivered.  It 
was  in  substance  a  conditional  execution,  and  not  otherwise 
claimed  or  accepted  by  the  grantee. 

It  is  also  essential  to  the  legal  operation  of  a  deed  that  the 
grantee  assents  to  receive  it.  It  cannot  be  imposed  on  him, 
and  there  can  be  no  delivery  without  an  acceptance.  On  this 
ground,  for  the  want  of  a  delivery  in  fact,  I  am  of  opinion  that 
the  execution  of  the  deed  on  strict  principles  was  inoperative, 
and  did  not  pass  the  estate  to  the  grantees. 


•  '        .  - 
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BADGUWy  Benson  and  Ijewib^  33 •,  conoundd. 

KsHT,  J.  Here  was  a  deliveiy  in  due  f  onn^  and  duly  abknowl« 
edged  before  an  officer  attending  for  the  purpose.  The  intent 
of  the  parties  was,  that  the  deed  shonld  be  completed,  and 
should  then  be  retained  by  the  grantor,  by  way  of  seoority,  till 
payment.  This  was  the  creation  of  an  equitable  lien  in  the 
grantor,  but  such  a  lien  or  equitable  mortgage  cannot  be  set 
up  at  law  as  a  legal  estate.  I  am,  thesefovs,  of  the  opinion 
that  the  plaintiff  ought  to  recover. 
/.  judgment  for  the  plaintiff.] 


Johnson  v.  Caulkinel 

\l  Jimam>M*n  Oum,  118.] 

Bbsach  of  Pbomisb— Evidence  as  to  Plaintiff's  CBASAonoL— la  an 
action  for  a  breach  of  promise  of  marriage  the  defendant  ahoiild  be  per- 
mitted  to  give  evidenoe,  in  mitigation  of  damages,  of  the  lioentiooe 
conduct  of  the  plaintiff,  without  any  limitation  as  to  the  time  he  made 
the  pronuse  to  her  or  the  period  of  the  proposed  marriage. 

Proof  of  Plaintiff's  Pbomisb.— In  such  a  case,  it  is  not  necessary  for  the 
plaintiff  to  prove  a  previous  offer  to  marry  the  defendanl 

AcTioir  on  a  promise  of  marriage.  The  general  issue  was 
pleaded.  The  case  was  tried  before  Ifr.  Chief  Justice  Lan- 
snvG,  at  the  last  sitting  in  Albany.  The  promise  and  breach 
were  fully  proved;  and  it  appeared,  that  after  the  promise,  to 
wit:  on  the  ninth  of  July,  1797,  the  defendant  left  the  town  of 
Troy,  where  both  parties  resided  and  went  to  the  West  Indies; 
that  shortly  after  his  departure,  the  plaintiff  was  discovered  to 
be  in  a  state  of  pregnancy,  and  was  delivered  of  a  child  on  the 
fourth  of  April,  1798,  when  he  acknowledged  the  child  to  be 
his;  that  he  again  left  Troy  in  July  of  the  same  year,  and  went 
to  New  London,  for  five  or  six  weeks,  having  previously  agreed 
to  marry  the  plaintiff  on  his  return. 

The  defendant  offered  testimony  to  prove  licentious  conduct 
in  the  plaintiff  with  other  persons,  and  her  general  reputation 
subsequent  to  July,  1798,  which  was  objected  to  by  the  plaint- 
iff and  overruled  by  the  judge.  The  defendant  was,  however, 
permitted  to  give  evidence  of  her  conduct  and  reputation  pre- 
vious to  the  expiration  of  the  six  weeks  after  he  left  Troy,  in 
1798,  when  it  was  agreed  that  the  marriage  should  take  place; 
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but  no  proof  applicable  to  her  subsequent  character  or  conduct 
was  admitted.  The  defendant  then  gaTe  evidence  to  show  that 
the  plaintiff's  character  as  to  sobriety  and  yirtue  before  that  pe* 
riod  was  not  good,  which  was  opposed  by  proof  on  the  part  of 
the  plaintiff,  and  the  weight  of  evidence  in  this  respect  was  in 
favor  of  the  plaintiff.  A  verdict  was  found  for  the  plaintiff  for 
one  thousand  dollars  damages.  The  defendant  applied  for  a 
new  trial,  on  the  ground  that  he  ought  to  have  been  permitted 
to  prove  other  acts  of  licentiousness  in  the  plaintiff,  and  her 
general  character  without  being  restrained  to  the  period  above 
mentioned. 

£Zi88,  for  the  plaintiff. 

WoodworOi^  tot  the  defendant. 

Bknbon,  J.  I  am  of  opinion,  that  with  a  view  to  the  question 
of  damages,  the  defendant  ought  to  have  been  permitted  to 
show  licentious  conduct  in  the  plaintiff,  and  her  general  charao- 
ter  as  to  sobriety  and  virtue,  without  any  limitation  of  time. 
The  object  of  this  action  is  not  merely  a  compensation  for  the 
immediate  injury  sustained,  but  damages  for  the  loss  of  reputa- 
tion. This  must  necessarily  depend  on  the  general  conduct  of 
the  party  subsequent  to,  as  well  as  previous  to  the  injury  com- 
plained of,  and  the  damages  to  be  recovered,  as  in  actions  of 
defamation,  ought  to  be  regulated  by  all  the  circumstances  of 
the  case.  The  proof  of  reputation  can  not  depend  on  time;  it 
is  a  question  which  is  general  in  its  nature,  and  the  inquiry  re- 
specting it,  when  material,  must  be  general. 

BADGLmr,  KmT,  and  Levtzs,  JJ.,  concurred. 

liANSoro,  0.  J.,  dissented: 

It  is  not  denied  that  an  inquiry  into  the  general  conduct  and 
character  of  the  plaintiff  was  proper.  My  impression  was,  that 
the  instant  the  defendant  had  decidedly  abandoned  the  plaintiff, 
rhich  was  to  be  collected  from  his  absenting  himself  contrary 
to  his  agreement,  he  precluded  himself  from  any  interest  in 
her  character  or  conduct;  and  that  the  inquiries  ought,  there- 
fore, to  be  restricted  to  that  period.  If  proof  had  not  been 
given  that  the  plaintiff  had  declared  that  she  expected  the  de- 
fendant's return  in  five  or  six  weeks,  I  should,  on  this  principle, 
have  restricted  the  defendant  to  the  time  he  left  Troy,  unless 
he  could  have  shown  that  he  left  it  anitno  reveriendi. 

The  damages  are,  in  every  instance  of  vindictive  actions,  pre- 
sumed to  be  regulated  by  the  nature  of  the  injury  received,  and 
that  complained  of  hj  the  plaintiff  is  one  of  tike  deepest  dye. 
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The  defendant  ought  not  to  be  pennitted  to  avail  himself  of 
subsequent  cixcumstanceSy  which  his  own  abandoned  oonduci 
produced. 

With  respect  to  the  particular  case  now  under  considerationy 
there  are  some  reasons  to  question  the  respectability  of  the 
plaintiff's  character,  and  some  that  operate  vezy  forcibly  in  her 
favor. 

Under  this  view,  if  the  principles  to  govern  this  case  were 
now  to  be  fixed^  without  being  influenced  by  authority,  I  should 
doubt  whether  the  defendant  ought  to  be  permitted  to  question 
the  plaintiff's  general  reputation  at  all,  and  whether  he  ought 
not  to  have  been  strictly  limited  to  such  particular  instances  of 
intemperance,  incontinence,  or  imprudence,  not  the  objects  of 
general  observation,  as  would  excuse  his  gross  violation  of  a  de- 
liberate contract  entered  into  under  circumstances  which  irre- 
sistibly imposed  upon  him  a  knowledge  of  her  general  conduct 
and  character. 

Something  was  said  with  respect  to  the  damages,  which  were 
alleged  to  be  excessive.  The  jury  are  the  proper  judges  of 
the  damages,  and,  though  I  am  not  prepared  to  say  Uiat  there 
is  no  case,  however  outrageous,  in  actions  of  this  kind,  in  which 
the  court  will  not  interpose  to  correct  a  verdict  on  that  ground, 
I  think  it  ought  certainly  never  to  be  done,  unless  the  ine- 
quality between  the  injury  and  compensation  is  extreme.  I  am 
not  perfectly  satisfied  with  the  verdict;  I  think  less  damages 
would  have  been  nearer  the  line  of  just  retribution;  but  con- 
sidering all  the  circumstances,  I  do  not  think  them  extrava- 
gant. 

Upon  the  whole,  on  this  point  I  am  against  a  new  trial. 
Another  point  has  been  raised.  It  has  been  said  that  the 
plaintiff  did  not  show  an  offer  of  marriage  on  her  part.  We 
are  all  of  opinion  that  there  is  no  ground  for  this  ol^ection,  the 
defendant  having  put  it  out  of  the  plaintiff's  power  to  make 
the  offer,  hj  absconding.  It  cannot,  therefore,  be  necessary  to 
inquire  whether  it  is  imposed  on  the  plaintiff  in  cases  of  this 
kind,  generally  to  prove  such  an  offer. 

Benson,  J.,  added  on  the  last  point,  in  which  the  rest  of  the 
court  concurred,  that  a  tender  of  marriage  was  unnecessaiy. 
[New  trial  granted.] 

Evidence  as  to  the  plaintiff's  character  may  be  admitted  for  two  different 
poipoeeB:  First,  As  a  bar  to  the  action;  and.  Secondly,  In  mitigation  of 
damages.    In  the  latter  case,  a  plaintiff's  general  x^ntation  is  a  fiict  ol 
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importance,  and,  therefore,  the  eyidence  will  be  allowed  to  take  a  wide 
range,  as  in  thlB  case,  the  doctrine  of  which  has  since  been  approved  in 
New  York:  WiUard  v.  SUme,  7  Cow.  22;  Pahner  v.  Afidrew$,  7  Wend.  142. 
In  WiUard  v.  Stone^  it  was  held  that  the  defendant  may  show  that  even 
4tfter  he  had  broken  off  all  intimacy  with  the  plaintiff,  she  was  gnilty  of 
indecent  and  lascivious  conduct  with  another;  and  as  authority,  the  case  of 
-Johnson  y.  Calkma  was  cited. 

In  Tvmpkma  v.  WadUy,  3  N.  Y.  Sup.  Ct  (T.  &  a)429,  the  question  was 
4M  to  how  &r  back  the  evidence  could,  go  as  to  the  plaintiff's  character. 
The  court  said  it  could  not,  as  claimed,  extend  back  twenty-five  years, 
•saying:  "  The  real  question  is  what  is  the  general  character  of  the  witness 
•(plaintiff)  at  the  time  of  the  trial,  and  the  inquiry  should  be  limited  to  such 
time  as  will  enable  the  jury  to  determine  that  question."  In  Thorn  v. 
ffdmes,  2  Keys,  27,  it  was  decided  not  to  be  error  to  permit  the  inquiry  to 
4S0  back  eight  or  ten  years.  In  JSoMum  v.  Ross,  46  Barb.  133,  evidence  of 
character  five  years  before  was  allowed.  In  BoynUm  v.  Kellogg^  3  Mass. 
189,  cited  in  Paimer  v.  AndmM^  mpra»  and  in  BuUer  t.  JEMbeimon,  18  IlL 
■44^  the  effect  of  admitting  such  evidence  is  veiy  clearly  stated.  In  that 
case,  Sedgwick,  J.,  decided:  **  1.  That  if  the  woman  was  of  bad  character 
■at  the  time  of  the  contract,  and  that  was  unknown  to  the  defendant,  the 
verdict  ought  to  be  in  his  favor;  2.  That  if  the  plaintiff,  after  the  promise,  had 
prostituted  her  person  to  any  person  other  than  the  defendant,  she  thereby 
•discharged  the  defendant;  3.  That  if  her  conduct  was  improperly  indeli- 
cate,  although  not  criminal,  before  the  promise,  and  it  was  unknown  to  the 
•defendant,  it  ought  to  be  considered  in  mitigation  of  damages;  4.  That  if 
such  was  her  conduct  after  the  promise,  it  was  proper  in  the  same  view  for 
ihm  ooDaideration  of  the  jury. 


GoNBOB  V.  Bibdsall. 

[1 9€mmaaf  OASHb  2ST.] 

Pbbd  of  IiVASrT.— All  deeds  of  an  infant  wbieh  do  not  tike  efibel  hf 

delivery  of  his  hand  are  merely  void,  and  all  sneh  as  do  take  effect  by 

delivery  of  his  hand  are  voidaUe. 
Bond  of  Infant.— Though  an  infant  at  the  time  of  making  a  bend* 

fraudulently  alleged  that  he  was  of  full  age,  yet  the  bond  was  never- 

thelees  held  to  be  voidable  at  his  election. 

This  was  an  action  of  debt  on  a  bond.  The  defendant 
pleaded  infancy  at  the  time  of  ezeonting  the  bond,  to  which  the 
plaintiff  replied,  and  issne  was  taken  on  that  fact.  The  cause 
was  tried  before  Ifr.  Justice  Lewis,  at  the  last  Duchess  circuity 
when  the  defendant  supported  his  plea  by  proving  that  at  the 
time  of  giving  the  bond  he  was  no  more  than  twenty  years  and 
eome  months  old.  The  plaintiff  thon  offered  to  prove  that  at 
the  time  of  giving  the  bond,  and  before  its  execution,  and  in 
order  to  avoid  any  doubt  on  this  point,  the  defendant  was  asked 
by  the  plaintiff's  agent,  who  took  the  bond,  whether  he  was  of 
Mge,  and  he  alleged  that  he  was  of  full  age;  that,  thereupoui 
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the  bond  was  taken.  This  evidence  was  objected  to,  bat  ad- 
mitted. A  Terdict  was  found  for  the  plaintiff,  sabject  to  the- 
opinion  of  the  court  on  the  question  whether  the  eyidenoe  wa» 
admissible. 

The  ground  on  which  the  evidence  was  contended  to  be> 
proper  was,  that  the  act  of  the  infant  in  giving  the  bond  was 
not  absolutely  void,  but  voidable  only  at  his  election;  and  that 
he  was  guilty  of  deception  and  fraud,  in  representing  himself 
to  be  of  age,  and  ought  not  to  be  permitted  to  avail  himself  of 
such  fraud. 

8.  Smithy  for  the  plaintiff. 
Spencer  f  for  the  defendant. 

liAHSnro,  C.  J.,  delivered  the  opinion  of  the  court.  Ther» 
seems  to  be  some  obscurity  on  the  subject  of  the  different  acts- 
of  infants,  which  of  them  shall  be  void  or  voidable  only,  and 
perhaps  the  best  rule  is  to  be  found  in  Perkins,  1  Perk.  12,  which 
was  adopted  by  the  court  of  King's  bench,  in  ZtucH  v.  Parsons^ 
8  Burr,  1804,  which  is,  that  all  deeds  of  an  infant  which  da 
not  take  effect  by  delivery  of  his  hand  are  merely  void,  and  all 
such  as  do  take  effect  by  delivery  of  his  hand  are  voidable. 
The  bond  in  this  instance  is  of  the  latter  description,  and  iB> 
voidable  only  at  his  election.  The  remaining  question  to  be 
decided  is  whether,  under  the  circumstances  of  the  case,  he 
ought  to  be  precluded  from  exercising  that  election. 

TVe  have  no  doubt  of  the  principle  adopted  by  the  judge  ai 
the  trial,  that  the  disabilities  of  in&nts  are  intended  to  protect 
them  from  injury  and  imposition,  and  not  to  aid  them  in  prac- 
tices of  fraud  or  collusion;  but  on  consideration,  we  are  of 
opinion  that  its  application  to  the  conduct  of  the  defendant  ia 
the  case  before  us,  so  as  to  chaige  him  with  this  debt,  would 
tend  to  endanger  all  the  rights  of  infants,  and  ought  not  to  be> 
admitted.  The  bond  in  this  case  must  be  supported  iniotOf  or 
not  at  all,  and  no  decision  can  be  found  which  carries  the  doc-^ 
trine  of  fraud  or  its  effects,  in  relation  to  in&nts,  at  common 
law,  to  this  extent.  The  cases  cited,  2  Eq.  Ca.  Ab.  489;  » 
Mod.  88;  9  Yin.  Ab.  415,  by  the  plaintiff  are  of  a  different  de- 
scription, and  arose  in  a  court  of  equity  which,  under  the  par- 
ticular circumstances,  was  enabled  to  relieve  against  the  fraud 
complained  of  without  prejudice  to  the  other  rights  of  the  in* 
fants,  and  without  invading  the  general  rules  of  law  established 
in  their  favor. 

Attempts  to  shake  principles  which  have  been  sanctioned  hf 
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the  praciioe  of  ages,  ought  to  be  well  coneidered  before  they 
receive  the  countenance  of  a  court  of  justice.  If  an  allegation 
like  the  present  were  ever  permitted  to  destroy  an  infant's  right 
of  avoiding  contracts,  not  one  in  a  hundred  of  his  contracts 
would  be  placed  in  his  power  to  avoid,  for  nothing  would  be 
easier  than  to  prevail  upon  the  infant  to  make  a  declaration 
which  might  be  shown  as  evidence  of  deliberate  imposition  on 
his  part,  though  prompted  solely  by  the  person  intended  to  be 
benefited  by  it. 

When  a  question  of  in&ncy  arises,  and  the  infant  is  alleged 
to  be  still  in  his  minority,  it  may  be  determined  by  inspection; 
and  if  his  appearance  exhibits  a  sufficient  legal  criterion  to  de- 
cide the  question,it  ought  also  to  be  considered  as  sufficient  to  put 
a  party,  who  may  be  affected  by  it,  upon  inquiry  from  a  different 
and  competeut  source,  and  if  he  disregarded  so  obvious  a  pre- 
caution,  he  must  submit  to  the  legal  consequences  of  his  un« 
guarded  conduct. 

Upon  the  whole,  we  are  of  opinion  that  the  evidence  vras  im- 
proper, and  that  a  new  trial  ought  to  be  awarded. 

[New  trial  granted.] 


The  doctrine  of  this  case  has  been  approved,  and  the  case  cited  in  Soq^ 
V.  Siqford,  7  Cow.  180;  JAuoa  v.  Dwkoth  16  Wend.  71|  Famda  v.  Van 
Home,  Id.  635;  Boal  v.  Mix,  17  Id.  131;  Sham  v.  Hooker^  18Barb.538( 
Tucker  v.Monlaiid,  10  Ffit6SiMu$tardyr.  fFo^oni,  15  Qiatt  829;  3  Kent 
Com.  236»  241;  EwsII'b  Lead.  Cm,  on  Infancy,  etc,  81,  62, 184.  It  1%  bow- 
ever,  doubted  in  Stoiy  on  Sales,  eec.  28»  note. 


Oaklet  v.  Farbington. 


[IJonMirBOtfMpUO.] 

BLAxnsBr-WoBDS  Relatino  to  one's  Offigb.— In  an  aetkn  of  dander 
forihe  following  words:  "  Squire  Oakley  is  a  damned  rogney"  it  was  held 
they  were  not  actionable  becanse  it  did  not  appear  they  were  spoken  of 
him  in  his  official  capacity. 


Tms  was  an  action  of  slander.  The  plaintiff  in  the  dedara* 
tion  was  stated  to  be  a  justice  of  the  peace,  and  the  slanderous 
words  were  charged  to  have  been  spoken  of  him  in  relation  to 
his  ofBce.  Among  others,  the  following  words  were  charged, 
and  on  the  trial  before  Mr.  Justice  Bbhsov,  at  the  last  West- 
chester circuit,  were  proved  to  have  been  spoken  by  the  defend- 
lant:  **  Squire  Oakley  (meaning  the  plaintiff)  is  a  damned 
rogue."    It  did  not  appear  from  any  droumstance,  that  these 
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words  were  spoken  of  the  plaintiff  in  his  official  capacitj.  The 
appellation  of  9quire  was  intended  to  designate  him  merely,  and 
was  that  by  which  he  was  usually  distinguished  from  others  of  the 
same  surname  liying  in  that  part  of  the  countiy.  The  defend- 
ant on  the  trial  moved  for  a  nonsuit,  on  the  ground  that  the 
words  so  spoken  were  not  actionable;  which  motion  was  over- 
ruled for  the  purpose  of  taking  a  verdict  and  referring  the  ques- 
tion. A  verdict  was  accordingly  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the  court;  and  it  was  agreed  if  that  opinion 
should  be  against  the  plaintiff,  that  a  nonsuit  should  be 
entered. 

Coleman^  for  the  plaintiff,  cited  the  case  of  Adon  v.  Blagrave^ 
1  Str.  618,  to  show  that  the  like  words  spoken  of  a  magistrate 
are  actionable. 

WaodSf  for  the  defendant. 

By  OouBT.  These  words  spoken  of  a  common  person,  are  held 
not  to  be  actionable.  Although,  in  this  case  they  were  spoken 
of  a  magistrate,  they  had  no  relation  to  his  official  character  or 
conduct  They  are,  therefore,  not  more  actionable  than  if  he 
was  not  in  offioe,  or  if  they  were  spoken  of  any  other  indi* 
vidual. 

[Judgment  of  nonsuit.] 


Ensiqn  V.  Webster  &  Webster* 

[1  JonwHi'i  Cash.  146.1 
Bbcbipt  Not  Conclusive. — ^A  receipt  in  full  for  money  is  not  eonchirivi 


evidenoe,  and  parol  evideiioe  of  a  mistake  may  be  given. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered. 
The  declaration  contained  also  a  count  upon  an  tnmmul  compw» 

The  defendant  pleaded  non  ossunipsit  and  payment,  with  no- 
tice of  a  set-off.  On  the  trial  of  the  cause  before  Mr.  Chief 
Justice  Lasswo,  at  the  last  July  circuit  in  Albany,  the  plaintiff 
proved  that  he  and  the  defendants  had  been  jointly  interested 
in  the  manufactory  of  paper  and  a  paper-mill;  that  a  settlement 
was  had  on  the  twentieth  October,  1795,  when  a  balance  of  one 
hundred  and  twenty-six  pounds,  one  shilling  and  ninepence, 
was  found  due  the  plaintiff  from  the  defendants;  that  the  de- 
fendants were  also  partners  in  other  concerns  generally,  and  one 
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of  them  gave  the  plaintiff  a  writing  in  the  following  words: 
"DuePere  Enaign  one  hundred  and  twentj-six  pounds  on» 
•hilling  and  ninepence/'  and  desired  him  to  keep  it,  promising^ 
that  he  and  this  co-defendant  would  give  him  their  note  for  that 


The  plaintiff  also  read  a  letter  addressed  to  him  I7  the  de* 
fendants,  dated  sixth  June,  1798,  in  which  they  spoke  of  the> 
settlement  in  1795,  and  acknowledged  to  hare  seen  a  memo- 
randum of  that  settlement  in  a  book  of  the  plaintiff,  but  ex- 
pressed a  doubt  as  to  the  time  the  memorandum  was  made  and 
referred  to  one  Grant  for  information,  by  which,  they  said,  they 
would  be  governed. 

On  the  part  of  the  defendants  a  receipt  signed  by  the  plaintiff 
was  offered  in  evidence  in  the  foUowing  words;  '*  Received  from 
the  thirtieth  day  of  May  last  to  this  day,  one  hundred  and 
twenty-one  pounds  eight  shillings  and  tenpence,  in  full  for 
journeymen's  wages,  and  my  part  of  the  profits  of  the  paper- 
mill  from  that  day,  and  also  in  full  of  aU  other  demands  to  this, 
day,  the  joumeymto's  wages,  boys'  board,  and,  in  fact,  of  aU 
demand  I  or  they  may  have  on  the  said  mill,  or  the  proprietors- 
thereof  to  this  day.  Witness  my  hand,  the  fourteenth  day  of 
July,  1798." 

The  plaintiff  then  offsred  to  prove  thit  there  was  a  mistake' 
in  the  general  terms  of  this  receipt,  and  that  it  was  given  for 
moneys  which  had  become  due  for  his  profits  and  the  expend-^ 
itures  attending  the  said  mill  from  tiie  thirtieth  Ifay,  1798^ 
until  the  date  of  the  receipt  only,  and  that  the  sum  of  one  hun- 
dred and  twenty-six  pounds  one  shilling  and  ninepence,  due  to- 
him  on  the  settlement  of  1795  had  never  been  paid.  This  evi- 
dence was  overruled  and  a  verdict  was  thereupon  taken  for  th# 
defendants. 

The  plaintiff  moved  for  anew  trial  on  the  ground  that  the  lasU^ 
mentioned  evidence  ought  to  have  been  admitted.  The  defend- 
ants insisted  that  the  plaintiff  was  oonduded  bj  tbe  expteas 
terms  of  the  receipt 

Spencer,  for  the  plaintifll 

Van  Vechienf  for  the  defendant. 

liAMBoro,  0.  J.,  delivered  the  opinioA  of  the  ooort.  On  ilie' 
trial  I  oveiruled  this  evidence,  on  the  principle  that  the  plaintiff 
having  deliberatdy  acknowledged  in  writing,  on  the  fourteenth. 
July,  1798,  that  all  the  accounts  respecting  the  paper  manu- 
factory, subelBting  between  him  and  the  defendants,  had  beer 
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fully  Batisfied  and  paid,  he  ought  not  to  be  permitted  to  destroj 
the  effect  of  that  acknowledgment  hj  parol  proof. 

My  refleotionB  on  the  sabjeot  ainoey  hare  conTinoed  me  that  I 
was  not  correct  in  that  opinion.  A  mere  receipt  for  monqr  is 
not  within  the  rule  which  prohifaitB  a  party  from  giving  evi- 
dence by  parol,  or  essentially  to  Taxy  a  written  agreement  The 
Application  of  the  rule  to  this  extent  would  prevent  the  correc- 
tion of  any  mistake,  however  apparent,  and  in  many  eases 
operate  unjustiy. 

We  are,  therefore,  of  opinion  that  the  evidence  ought  to  have 
been  admitted,  and  that  a  new  trial  be  awarded:  9  Tenn.  866; 
6  Yes.  jun.  87. 

[Bule  granted.] 


Ssssasscf  2VUirv.  WilHtmmm,  lepottsd  fk 


Platt  t;.  Robins  it  al. 

BinuDBH  or  PaooF,  Plknb  AomNisTSAViT.— Oa  pIsa  sf  pkm 


inmU,  the  mtmprebtmdi  lies  on  the  dufendant 
BviDBHGB  OF  DsvASTAVTr.— A  former  jndgmeni  sgninst  easoatots,  sad 

ayi/k  retimed  tmUa bona,  are  ooaoliislve  evUenoe of  a  rfwatraeif. 
Whin  Plsa,  Plbhb  AoiONiBTBAvrr,  AvAtLASUB.— The  eisentor  arasl 

defend  himself  in  the  lint  suit,  or  he  will  be  pieebidsd  afterwards 

from  denying  he  had  asHia 

AoxioH  of  debt  against  the  defendants,  the  adminialnitoni  of 
H.  Smith,  deceased,  suggesting  a  devaatami  by  thsm:  In  the 
declaration  a  judgment  was  set  out  recovered  by  the  plaintill 
against  the  defendants  as  such  administrators,  by  default,  upon 
a  fovrefacim  issued  upon  a  former  judgment,  obtained  against 
the  intestate,  in  his  lifetime;  and  a  writ  ot  fieri  facia»  had  issu- 
ed  on  the  said  judgment  against  these  defendMits,  directed  to 
the  sheriff  of  New  York  dtj,  commanding  him  to  levy  the  dam- 
ages recovered  from  the  goods  and  chattels  of  the  intestate  in 
the  hands  of  the  defendants.  This  writ  was  returned  nvUa  bona. 
The  declaration  also  alleged  that  divers  goods  and  chattels  be- 
longing to  the  intestate,  and  amounting  to  the  damages  recover- 
ed, had  come  into  the  hands  of  the  defendants  as  administrators, 
which  they  had  ''  sold,  eloigned,  wasted,  converted  and  dispos- 
ed of  to  their  own  use,''  by  which  an  action  had  aoonisd  to  the 
f,  etc. 
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The  defendants  pleaded : 

1.  Plene  adminiatravU^  except  as  to  the  sum  of  fifty  dollars, 
to  which  amount  they  admitted  assets; 

2.  That  the  defendants  had  not  sold,  eloigned,  wasted,  oon- 
Terted  or  disposed  of  to  their  own  nse  any  of  the  goods  and 
chattels  which  were  of  the  intestate,  etc. 

The  plaintiff  replied,  and  took  issue  on  both  pleas. 

On  the  trial  the  plaintiff  gare  in  CTidence  the  judgment  re* 
coTcred  against  the  defendant  on  the  Bdre  facias,  the  writ  of 
fieri  faoiaa  issued  thereon,  and  the  sheriff's  return  thereto  of 
nulla  bona,  and  there  rested.  The  defendants  offered  no  proof, 
and  a  yerdiot  was  taken  for  the  plaintiff. 

A  motion  was  made  for  a  new  trial,  on  the  general  ground 
that  it  was  competent  for  the  defendant,  in  this  action,  to  deqy 
the  devaaUmi,  and  incumbent  on  the  plaintiff  to  jftow  it  bj 
other  CTidence. 

Boyd,  for  the  plaintiilk 
Burr,  for  the  defendants. 


BAnauir,  J.,  deliTcred  the  opinion  of  the  court : 

1.  If  the  plea  of  phne  adminuirami  was  properly  pleaded  in 
in  this  action,  the  onusprobandi  lay  on  the  d^endants.  It  is 
an  affirmatiTC  plea,  and  it  was  incumbent  on  them  to  maintain 
it,  which  they  might  hare  done,  by  showing  tliat  they  had  fully 
administered  according  to  the  inrentoiy,  which  they  were 
bound  to  make  when  they  assumed  the  administcation.  8  Bac 
Ab.  80; 

2.  According  to  the  ancient  law,  diflSnent  modes  of  proceed- 
ing appear  to  hare  prerailed.  At  one  period  it  was  held  that  a 
BdrefoGioB  quareeaBeeuHonemnon  did  not  lie  against  an  executor 
or  administrator  without  a  dmnuiavii,  prcTiously  returned  or 
found.  Oom.  Dig.  3S6,  256,  tit.  Administrator,  I.  8;  Noy,  7. 
And  the  sheriff  might  return  a  dewulavit,  but  he  did  so  at  his 
peril.  1  Salk.  810.  In  order  to  protect  him  against  this  peril 
he  might  return  nulla  bona  merely,  upon  which  the  plaintiff,  by 
a  suggestion  on  the  roll,  called  a  iesiaiuni,  might  issue  a  writ  of 
inquiry  to  the  sheriff,  and  if  a  devastavit  was  found  by  the  in- 
quisition, the  plaintiff  might  then  hare  a  scire  facias  quare  eop- 
ecuHonem  non  de  bonvjs  propriis  against  the  executors  or  admin- 
istrators, and  the  latter  might  plead  and  traverse  the  inquisi- 
tion. Com.  Dig.  266,  266,  ut  supra ;  Gro.  Car.  619;  Oro.  Elis. 
869.  And  if  the  traverse  was  found  against  him,  the  judgment 
was  then  de  bonus  propriis.  Cro.  Car.  619.    But  there  could  be 
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no  9cire  /acia$  against  an  execator  or  adminiattator  on  a  bare- 
suggestion  of  a  devasUmif  which  was  neoeesaiy  to  be  returned 
by  the  sheriff,  or  found  by  an  inquisition.  Oom.  Dig,  266»  256, 
tU  supra. 

At  another  period  it  was  held  that  if  nuHa  bona  was  returned, 
a  special  fieri  facias  should  go  to  the  sheriff  quod  de  bonis  ies^ 
iatoris,  do,,  ei  m  comiare  poierit  qwod  devastavit^  hmo  de  bonis 
proprOs,  5  Go.  82;  and  a  writ  of  inquixy  to  the  sheriff  was  re» 
solved  to  be  improper,  because  the  sheriff,  on  taldng  an  inquest,, 
would  not  be  liable  for  a  false  return,  nor  the  jury  to  an  attaint^ 
being  merely  an  inquest  of  office 

The  principle  which  has  since  been  settled,  and  which  I  think 
decides  the  present  case,  is,  that  if  the  party  does  not  ayail 
himself  of  the  opportunity  of  pleading  a  matter  in  bar  to  the> 
original  action,  he  cannot  afterwards  plead  it  in  another  action^ 
founded  on  a  judgment  obtained  in  the  first.  This  was  deter-^ 
mined  in  the  case  of  Sock  t.  LeighUm,  Salk*  810;  1  Ld.  Baym. 
689;  8  T.  B.  690,  by  Lord  Holt,  and  it  was  held  that  the  ex» 
ecutor  was  estopped  by  suffering  judgment  to  pass  against  him 
in  such  action,  and  the  shexiff  justified  in  returning  a  devaaiaviL 
A  dedsion  to  the  same  eflBBot  was  made  hj  Lord  Hardwioke,  1 
Atk.  294,  and  another  by  Lord  Eenyon,  and  the  whole  court 
of  K.  B.  8  T.  B.  686.  In  deliTcring  the  opinion  of  the  court 
in  the  latter  case,  Lord  Kenyon  considered  the  rule  inconsistent 
with  the  f  onn  of  the  judgment  against  an  executor  or  adminis-^ 
trator,  and  with  the  apparent  equity  of  the  case,  but  the  deda-^ 
ion  of  Lord  Holt  was  deemed  to  have  settled  the  law,  since 
which  the  detexminations  haye  been  uniform  on  the  subject 

In  the  cases  which  have  been  mentioned,  a  devaaiami  waa 
actually  returned.  In  the  case  before  us,  tiie  return  of  the 
sheriff  was  nuUa  bona  merely.  Thia  difhrenoe,  however,  doea^ 
not  affect  the  application  of- the  rule.  The  principle  in  both 
cases  is  the  same,  that  the  executor  or  administrator,  l^  suffer- 
ing  a  judgment  by  default  in  the  first  action  against  him  haaad« 
mitted  assets,  and  is  afterwards  precluded  from  denying  it.  It 
u  the  judgment  in  that  action  which  concludes  him,  and  to  tUa 
effect  is  the  case  of  Skdion  t.  BawUng^  1  Wila  868. 

I  am,  therefore,  of  opinion  that  the  plaintiff  ia  anliiled  ta 
judgment,  and  this  is  the  opinion  of  the  oourt. 

Judgment  for  the  plaintiff. 


WUliamB  on  execnton,  1075,  says,  in  regard  to  thaominionto  plead  plenr 
admmidrwfU',  "  To  a  adre/adas  on  the  judgment  or  action  of  debt  niggest- 
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ing  a  devastavit,  the  ezecator  cannot  -plead  pUne  adminUtravU,  but  only  con- 
trovert the  devastavit;  of  which  fact  the  judgment  and  the  sheriiTs  return 
of  nulla  bona  teMtatoris^  are  almost  conduaiye  evidence,  and  judgment  will 
be  against  the  defendant"  See  1  Saund.  337,  n  (1);  Cogan  v.  Dtmean,  23 
Miss.  274;  Mieheau  v.  CaldweU,  1  Spear  (8.  C.)  Ch.  22;  Moore  v.  Martha 
dale^  2  Blackf.  353;  Huger  v.  Dawson,  3  Rich.  328. 

After  a  judgment  has  been  obtained  against  an  executor  cte  bonis  testatoriSt 
there  were  two  modes  of  enforcing  it:  1.  By .^eH/ad<i#  or  «tre/eH inquiry; 
2.  By  an  action  of  debt  on  the  judgment  suggesting  a  dsvastamt :  Wms.  on 
Ezrs.  1983.  The  latter  is  the  usual  practice  here:  Psaslse  v.  KeUy,  38  N. 
H.  380.  In  Swearingen  v.  Pendleton,  4  Seig.  &  R.  389;  and  in  PeopU  v. 
Judges  qfJBhrie,  4  Cow.  448,  the  practice  in  these  cases  is  fnlly  described. 

The  practice  is  thus  stated  in  ToUer^s  Law  of  Executors,  p.  469:  "A 
judgment  recovered  against  an  executor  or  administrator  i%  as  we  have 
seen,  usoally  for  the  debt  and  damages,  and  oosts^  to  be  levied  of  the 
goods  and  chattels  of  the  testator  or  intestate  in  the  hands  of  the  defend- 
ant, if  he  hath  so  much  in  his  hands  to  be  administered;  and  if  he  hath 
not,  then  the  costs  to  be  levied  of  his  own  proper  goods.  In  such  case,  the 
course  is  for  the  plaintiff  to  sue  out  Ajleri  /aaas  de  bonis  testatoris,  ete.,  et  si 
nan,  de  bonis  proprHs  according  to  the  judgment,  upon  which  the  sheriff 
reinms  nuUa  bona  generally,  or  nulla  bona  or  a  devastavit  by  the  def endanl 
On  the  former  return,  the  plaintiff  must  proceed  by  a  sdrt  fieri  inquiry,  or 
by  action  of  debt  on  the  judgment  suggesting  a  devtutaviL  On  the  latter^ 
he  may  have  execution  immediately  against  the  defendant  hf  oaipku  «a(i»- 
faaiaidvim  mfitrifacku  de  bonis  proprOs.*'  See  to  the  same  pointy  Wma. 
on  Exrs.  1963;  Wheatl^  v.  Lane,  Saunders,  219,  note  8;  Bank  ^  AUbmmm 
V.  Hooks,  2  Porter,  271;  and  see  the  case  of  Parker  v.  St^pkem, 
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[1  iemmaasfm  Oasis,  981.] 

Beooveet  in  Ejsctmsht.— In  ejectment,  a  reeoveiy  of  wnninal  damages 
is  no  bar  to  a  subsequent  action  for  mesne  profits. 

Action  fob  Mesne  Profits.— In  an  action  for  mesne  profits,  the  judg« 
ment  in  ejectment  is  conclusive  of  the  right  of  possession,  and  of  the 
title  to  the  profits  from  the  time  of  the  demise  laid  in  the  dedaration. 

Tims  of  Dbmisb. — In  ejectment,  the  time  of  the  demise  must  always  be 
laid  at,  or  subsequent  to,  the  period  when  the  plaintiff's  li^t  accmed. 

£ntbt  of  Bemiititub^— The  entry  of  a  remUiliimr  danma  on  the  record  in 
ejectment,  is  matter  of  form  merely,  and  if  no  remittitur  is  entered,  and 
the  plaintiff  enter  judgment  for  the  damages  and  oosts^  it  will  not  bar 
the  action  for  mesne  profits,  to  which  the  plaintiff  is  entitled  from  the 
time  of  the  demise  laid  in  the  declaration  in  ejectmenl 

IMPBOTSMXNTS  BT  TENANT.— If  the  tenant  has  made  improvements  on 
land,  under  a  oontraet  with  the  owner,  he  will  not  be  allowed  for  them 
in  an  action  of  ejectment  brought  by  a  devisee,  but  must  seekhis  com- 
pensatiftn  from  the  personal  representatives  of  the  devisor. 

AcnoN  of  trespass^  brought  for  the  reooTerj  of  the  manie 
profits  of  a  lot  of  land,  inth  a  stoiehooae  and  other  buildi^gB 
thereon,  situate  in  the  connigr  of  Oolnmfaia. 
8 


114  Van  Alen  v.  Rogers.  [New  York, 

The  cause  was  tried  before  Mr.  Justice  Leths,  at  a  circuit  held 
in  the  county  of  Columbia,  on  the  thirtieth  October,  1799. 

The  plea  was  not  guilty,  with  a  notice  subjoined  to  the  follow- 
ing effect:  "  That  in  support  of  the  plea,  the  defendant,  upon 
the  trial,  would  give  in  CTidence  that  the  plaintiff  deriyed  title 
to  the  premises  from  one  Lowrens  Van  Alen,  deceased,  and  as 
a  devisee  under  the  last  will  and  testament  of  the  said  Lowrens, 
who  died  in  the  month  of  May,  1796,  and  that  the  defendant  has 
occupied  the  premises  with,  and  under  one  Alexander  Mlkfechan, 
his  co-partner  in  trade,  for  the  whole  space  of  time  mentioned 
in  the  declaration.  And  further,  that  the  said  Alexander  M'Me- 
ohan,  entered  by  permission  and  license,  under  one  John  0. 
Holland,  the  son-in-law  and  agent  of  the  said  Lowrens  Van  Alen, 
deceased,  who  was  duly  authorized  by  the  said  Lowrens  Van 
Alen,  in  his  lifetime,  to  grant  such  license  and  permission;  and 
that  the  said  Alexander  MUechan  paid  before  the  commence- 
ment of  the  present  action,  and  before  the  commencement  of  the 
action  of  ejectment  on  which  the  present  action  is  founded,  for 
the  use  and  occupation  of  the  said  premises,  and  in  full  satisfac* 
tion  of  the  mesne  profits  in  the  declaration  mentioned,  to  the 
said  John  C.  Holland,  the  son-in-law,  agent  and  attorney  of  the 
said  Lowrens  Van  Alen,  the  sum  of  three  hundred  and  seyenty- 
fiye  dollars,  which  by  the  said  John  O.  Holland,  the  son-in-law, 
agent  and  attorney  as  aforesaid,  was  accepted  as  such  satisfac- 
tion;  and  also,  that  the  said  Alexander  MUechanby  agreement 
with  the  said  John  O.  Holland,  and  with  the  knowledge,  acqui- 
escence and  permission  of  the  said  Lowrens  Van  Alen,  in  his  life- 
time, did  erect  and  build  a  storehouse  and  bam,  and  make 
other  lasting  and  valuable  improvements  upon  the  said  prem- 
ises, which  are  now  held  and  enjoyed  by  the  plaintiff,  as  the 
devisee  of  the  said  Lowrens  Van  Alen." 

The  evidence  produced  in  behalf  of  the  plaintiff  was  an  exem« 
plification  of  the  record  of  a  recovery  in  ejectment  brought  by 
James  Jackson  on  the  demise  of  the  present  plaintiff  against  the 
present  defendant,  which  demise  was  laid  on  the  first  June, 
1795,  and,  also,  an  exemplification  of  a  writ  of  possession  issued 
upon  the  said  judgment,  and  containing  a  ./ien/octos  for  the 
damages  and  costs,  with  the  costs  of  increase  and  proof  of  the 
due  execution  of  the  writ;  and  also  parol  proof  that  the  defend- 
ant had  occupied  the  premises  for  three  or  four  years  subsequent 
to  that  period,  and  that  the  rent  of  the  said  store  was  of  the  value 
of  one  hundred  dollars  per  annum,  which  was  the  plaintii 
ground  of  action. 
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The  couDsel  for  the  defendant  objected  that  the  plaintifiTa 
action  could  not  be  maintained  by  this  evidence,  as  the  record 
produced  by  the  plaintiff  showed  that  there  was  no  remitHiur 
damna  contained  therein,  but  that  judgment  has  been  taken  and 
execution  issued  for  the  damages  and  costs  found  in  the  action 
of  ejectment. 

The  objection  was  oyerruled,  the  judge  reserfing  the  ques- 
tion. The  defendant  then  offered  to  prove  the  sereral  matters 
set  forth  in  the  notice,  as  a  defense  to  this  action. 

This  evidence  was  rejected,  and  a  verdict  found  for  the 
plaintiff  for  three  hundred  and  fiffy  dollars  damages  and  six 
«ents  costs. 

The  defendant  moved  for  a  new  txial,  on  two  grounds: 

1.  That  the  plaintiff  having  taken  judgment  in  the  action 
of  ejectment  for  the  damages  and  costs  found  bj  the  jury,  in- 
stead of  entering  a  remiUUwr  damna,  was  thereby  precluded 
from  a  further  recovery  of  damages  in  this  action; 

2.  That  the  facts  contained  in  the  notice,  and  offered  to 
be  proved  on  the  trial,  amounted  to  a  competent  defense  in 
this  action,  and  ought  to  have  been  received. 

Spencer,  for  the  plaintiff. 

Van  Vechten,  for  the  defendant. 

By  OoxTixT.  The  first  objection  to  the  plaintiff's  recovery  rests 
on  a  matter  of  form,  arising  from  the  fictitious  proceedings  in 
ejectment.  That  action,  in  practice,  is  confined  to  the  trial  of 
of  0x6  title  only.  The  damages  are  nominal,  and  are  not  given 
in  satisfaction  of  the  mesne  profits  which  have  long  been  the 
subject  of  a  distinct  action.  They  are  necessaiy  only  to  entitle 
the  plaintiff  to  recover  costs,  and  certainly  cannot  preclude  him 
from  a  recovery  of  the  mesne  profits  any  more  than  the  entty  of 
a  remitmur  upon  a  judgment  by  default  against  the  casual 
ejector.  The  latter  is  an  express  release  of  the  damages  upon 
record,  and  the  former  is  such  by  inference  only.  Both  are 
forms,  and  do  not  affect  the  substantial  rights  of  the  parties. 

As  to  the  second  point,  the  judgment  in  ejectment  is  con- 
clusive of  the  right  of  possession,  and  of  the  title  to  the  mesne 
profits  from  the  time  of  the  demise  laid  in  the  declaration. 
That  time  must  always  be  laid  at  or  subsequent  to  the  period 
when  the  plaintiff's  right  accrued.  If  laid  before,  he  would  fail 
in  the  ejectment.  By  the  recovery  in  that  action,  the  right  to 
the  mesne  profits  is  therefore  established  from  the  time  of  the 
demise,  and  the  defendant  cannot  again  in  this  action  dispute 
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it  If  pmnitted,  it  would  always  lead  to  a  eeoond  tiial  of  the 
merita,  already  determined  in  the  ejeetment,  and  in  a  great  de« 
gree  render  that  action  nugatory. 

The  boildingB  and  improyementSy  if  any,  were  made  antece- 
dent to  the  time  when  the  plainti£f*8  title  accrued,  and  are  pre- 
tended to  haye  been  made  in  pursuance  of  a  contract  with  Low- 
rens  Van  Alen,  or  his  agent.  If  the  defendant  is  entitled  to 
compensation  for  these  improyements,  he  must  seek  it  from  the 
personal  representatiyes  of  Lowrens  Van  Alen,  and  not  from 
the  plaintiff.  His  right  under  the  contract,  if  any  existed, 
with  Lowrens  Van  Alen  terminated  at  his  deatii,  and  he  cannot 
charge  the  plaintiff,  a  deyisee,  with  the  injury  or  damage  sua- 
taincKd  in  consequence  of  it. 

We  are,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to 
judgment. 

[Bule  refused.] 

Mesns  PBORT&— -Theracoyeryinejeotmentisooniteiiyeastoil^ 
mesne  profita  sabeequent  to  the  day  of  demise:  8  BL  Com.  206;  Po§km  y. 
J<me$,  2  Dey.  &  Batt  295;  Chb-ae  ▼.  Beineeher,  11  Wheat  290;  WhUUmffUm 
y.  ChrisUan,  2  Rand.  853;  J>m  y.  MeShane,  18  N.  J.  L.85;  Pasterm  y.  Po$- 
leriM,  8  Watte  &  a  182;  Ldand  y.  Timaey,  6  Hill,  828;  Drexd  y.  Mam^  2 
Pa.  St  271;  Btiutm  y.  MaUdorf,  2  Johns.  889;  Clark  y.  Bcyrma,  14  CaL 
634b  The  right  to  mesne  piofite  is  conaeqnential  to  an  action  and  ncovety 
in  ejectment:  8  BL  Com.  205;  Adin  y.  Parbirt  2  Bur,  866;  Pee  y.  WkM- 
etmbt  8  Bing.  46;  Baron  y.  Abed,  8  Johns.  481;  Lamgmiyek  y.  Bwrhatu^  11 
Id.  461;  JadfcMm  y.  Stone,  18  Id.  447;  Murpk^  y.  Gmkm,  2  Hayn.  145;  Zh^T- 
fM  y.  Sm,  2  DalL  156;  Trabu€  y.  KtOar.ZA.  K.  liarah,  617;  and  they 
may  be  reooyered  by  way  of  damages  in  ejectment:  Boyd  y.  Comam,  4  DalL 
138;  BurUm  y.  Austin,  4  Vt  105;  8%iUwan  y.  Daeli^  4  Cal.  291;  Bwrd  y. 
Ftdery,  8  WalL  478;  WaXkor  y.  MUdM,  18  B.  Mon.  541;  Armstrong  y. 
Hkni,  18  Minn.  254;  Gamer  y.  Jonu,  84  Misa  606;  PaUormm  y.  Sky,  19 
CaL  28. 

iMPBoyEMBKTS  by  the  tenant  are  allowed'to  be  set-off  against  the  dam- 
ages, either  in  the  original  action  or  in  an  action  for  mesne  profite:  OiU  y. 
Patten,  1  Cranch  C.  C.  466;  Wekhv.  SuOkam,  %  (M.  Slli  Oooer.  Swartaer, 
81  Id.  487;  StMhu  y.  ChUMt,  4  Kan.  853.  They  cannot  be  reooyered  be- 
fore the  plaintiff's  title  accrued,  nor  unless  the  holding  of  the  defendant  is 
adverse:  Bay  y.  Pope»  18  CaL  695;  Pomeroy  y.  Lamboth,  I  Ired.  £q.  66. 
The  impfoyemente  must  be  made  in  good  &ith:  Dothage  y.  Stmari,  86  Mo. 
251;  Patriekr.  Mar$haU,  1  Bibb.  62;  CarpaUkr  y.  iOnMO;  86CaL  866.  So 
mere  trespassers  cannot  recoyer  for:  Carpentkr  y.  MUekeU,  29  CaL  835. 
The  improvemente  must  be  pleaded  as  a  set-off:  Jfosi  ▼•  Sk&ar,  26  CaL  88; 
Moody  y.  Harper,  88  Miss.  599. 

Crops. — One  who  recoyers  land  in  action  of  ejeotmeat  is  entitled  to  the 
crops,  planted  after  the  commencement  of  that  action:  MeLeam  y.  Booot, 
24  Wis.  295;  S.  C.  1  Am.  Rep.  186.  But  the  owner  of  lands  who  has  re- 
eoyered  a  judgment  of  ejectment  against  persons  occupjring  under  a  claim 
•f  title*  is  not  entitled  to  the  crops  grown  and  haryested  by  such  persons 
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before  judgment:  Page  ▼.  I^cnoUr,  39  CaL  412,  S.  C.  2  Am.  Rep.  462.  As 
between  the  Buooeflsfnl  plaintiff  in  an  action  of  ejectment,  and  the  erictad 
defendant,  growing  cropa  are  a  part  of  the  reidty:  AUm  ▼.  MImekUr,  96 
I1L27& 
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Whsn  InsuBSD  NOT  Bound  to  Abandon.— The  inrared  are  not  bound 
to  abandon  in  case  of  an  accident,  but  may  wait  the  final  event,  and 
reoorer  accordingly,  for  a  total  or  a  partial  loss,  as  the  case  may  be.  It 
ia  sufficient  if  there  be  a  loss  continuing  to  the  time  when  the  aban- 
donment is  made. 

AflslONMBNT  OF  PoLlCT. — If  the  policy  be  assigned  by  the  insured  to  a 
third  person,  before  the  vessel  sails  on  her  voyage,  it  is  not  necessary 
that  the  insurer  should  have  notice  of  the  assignment. 

Dktiation. — ^Where  a  vessel  stayed  in  port  six  months  after  the  date  of 
the  policy,  it  was  held  not  to  be  a  deviation,  it  not  being  fraudulent, 
or  varying  the  risk. 

Datb  of  Pouot. — ^The  date  of  a  policy  ia  not  conclusive  evidence  of  the 
time  of  its  actual  subscription. 

AcnoN  on  a  policy  of  insuranoe,  on  tbe  ship  Grand  Turk, 
from  New  York  to  any  port  or  ports  in  the  East  Indies^  and 
back  to  New  York.  The  policy  was  dated  the  fifthof  May, 
1796. 

The  cause  was  tried  before  Mr.  Justice  BADCurF,  at  the  sitting 
in  New  York»  on  the  fourteenth  of  NoTember,  1799,  when  the 
jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  on  a  case  made,  with  liberty  to  either  party  to  turn 
the  same  into  a  special  yerdiot. 

The  following  facts  appeared  on  the  trial: 

The  vessel  was  captured  on  the  twenty-sixth  December, 
1796,  on  her  return  to  New  York,  and  carried  into  St.  Eitts. 
The  plaintiff  was  on  board  at  the  time  of  her  capture.  The 
policy  was  assigned  and  delivered  on  the  fifth  of  November, 
1795,  which  was  previous  to  her  sailing  on  her  intended  voyage, 
to  Lewis  H.  Guerlain,  who  then  resided  in  the  dty  of  New 
York,  and  has  continued  to  reside  there  ever  since,  of  which 
assignment  the  underwriters  had  no  notice. 

Both  Earl  and  Lewis  H.  Guerlain  were,  at  the  time  of  the 
insurance,  naturalized  citizens  of  the  United  States. 

On  the  fifteenth  of  February,  1797,  there  appeared  in  the 
New  York  papers  an  account  of  the  capture  of  the  Grand  Turk 
by  a  British  ship  of  war;  of  her  being  taken  to  Dominico, 
where,  after  examination^  she  was  discharged;  of  her  sailing 
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from  that  port  and  subsequent  capture  by  a  seoond  British  ship 
of  war  and  being  carried  to  St.  Eitts. 

ihe  captain  of  the  Grand  Turk  arriyed  in  the  citj  of  New 
Tork  in  April,  1797,  and  less  than  one  month  after  his  arriyal 
Ouerlain  sent  his  clerk  to  him  for  information  respecting  the 
yessel;  the  captain  delivered  to  the  derk  his  protest,  at  the  same 
time  observing,  that  the  plaintiff  being  in  the  West  Indies,  and 
haying  attended  particularly  to  this  business,  he  oonld  giye  no 
information. 

On  the  eleventh  of  February,  1797^  the  vessel  and  cargo  wer» 
condemned  in  the  following  words: 

.  *'  That  the  said  ship  Grand  Turk,  her  tackle,  apparel  and  fur- 
niture, together  with  the  guns,  ammunitions  and  stores,  and 
also  six  casks  of  indigo,  and  eight  bales,  all  marked  8.  M.  &  Co., 
laden  and  seized  on  board  the  said  ship,  be  condenmed  as  law- 
fnl  prize  to  the  captors,  as  being  the  property  of  the  enemies  of 
the  crown  of  Great  Britain,  or  otherwise  subject  and  liable  to- 
confiscation,  to  be  forthwith  delivered  to  the  captors,  their 
agent  or  agents;  that  the  register  do  with  all  speed  take  aa 
account  of  all  the  contraband  articles  contained  in  the  invoice 
of  the  said  ship's  outward  bound  cargo  from  New  York,  and 
report  the  amount  thereof  to  {his  court;  that  the  return  cargo^ 
or  such  part  of  the  goods,  wares  and  merchandises,  laden  and 
and  seised  on  board  the  said  ship  Grand  Turk,  and  which  are- 
marked  with  the  initials  of  the  claimant,  viz.:  J.  E.,  be  after* 
ward  sold  by  the  agent  or  agents  for  the  captors;  and  that  in. 
the  proportion  which  the  contraband  articles,  composing  part 
of  the  said  outward  cargo,  bear  in  value  to  the  other  artides  or 
other  lawful  goods  composing  such  outward  cargo,  by  the  in* 
voice  of  the  whole  thereof,  the  net  proceeds  arising  from  the 
sale  of  the  said  return  cargo,  or  that  part  thereof  which  is- 
marked  with  the  initials  J.  E.,  be  divided  in  the  same  proportioa 
between  the  captors  and  claimant;  and  that  such  proportiou 
which  is  so  adjudged  to  the  captors,  to  be  also  condemned  as^ 
lawful  prize  to  the  said  captors,  as  the  enemies  of  his  Britannic- 
Majesty,  or  otherwise  subject  and  liable  to  confiscation.  And 
that  such  proportion  which  is  directed  to  be  restored  to  th» 
claimant  be,  and  the  same  is  hereby  acquitted.  And  Ids  wor« 
ship,  the  judge,  was  further  pleased  to  pronounce,  adjudge  and 
decree,  that  all  the  goods,  wares  and  merchandises,  laden  and 
seized  on  board  the  said  ship  Grand  Turk,  marked  with  the  ini- 
tials Y.  S.,  and  consisting  of  forfy-five  bales  of  cotton,  foriy*twa 
bags  of  coffee,  one  box  of  nutmegs,  and  seveniy-two  bales  of 
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cotton,  be  acquitted  and  reetored  to  the  said  claimant,  for  the 
benefit  of  the  owners  thereof,  as  being  the  property  of  neutrals; 
that  the  wages  of  the  master,  physician,  officers  and  seamen,  be 
a  chaige  upon  the  said  ship  and  her  freight,  and  that  the  ques- 
tions of  costs  be  reserved  for  further  consideration/' 

On  the  twelfth  of  May,  Earl  filed  an  appeal  from  the  sentence 
of  the  said  court,  for  the  benefit  of  all  concerned,  and  gave  a 
bond  with  securily  for  the  prosecution  of  the  appeal. 

The  policy  of  insurance  on  the  Grand  Turk  was  in  the  usual 
form,  with  a  memorandum  at  the  bottom,  in  the  words  follow- 
ing: 

''Note.  The  ship  is  warranted  American  property,  and  the 
oath  of  the  parties,  together  with  the  register  at  the  collector's 
office,  or  the  duplicate  on  board  the  said  ship,  are  to  be  admit- 
ted as  sufficient  proof,  and  to  be  bound  by  any  foreign  adjudi- 
cation." 

This  evidence,  as  prescribed,  was  produced  at  the  trial.  The 
abandonment  was  made  on  the  sixth  of  October,  1797,  which 
was  immediately  after  Cruerlain  had  received  the  papers  proving 
the  condemnation. 

From  the  capture  of  the  ship  until  the  abandonment,  both  be- 
fore and  after  condemnation,  the  assured  did  eveiything  h^ 
judged  necessaay  for  her  recoveiy,  and  the  benefit  of  all  con- 
cerned. At  the  time  of  the  abandonment,  the  vessel  was  in  the 
hands  of  the  captors,  and  still  remains  in  their  hands,  and  the 
sentence  of  condemnation  has  not  been  reversed. 

At  the  time  the  ship  sailed  from  New  York  no  inf onnation 
was  given  to  or  inquiry  made  by  the  underwriters  of  the  nature 
of  the  cargo  on  board. 

A  motion  for  a  new  trial  made  by  the  defendants,  was  argued 
by  Burr  and  Earrison  for  the  plaintiff,  and  B*  LMngtion  and 
HamiUon  for  the  defendants. 


Lswis,  J.,  delivered  the  opinion  of  the  oonrt.  In  this  ease 
three  questions  have  been  made: 

1.  Whether  the  delay  of  the  voyage  before  the  vessel  sailed 
can  affect  the  policy? 

2.  Whether  the  assignment  of  the  policy  by  the  plaintiff  to> 
Guerlain,  previous  to  the  sailing  of  the  vessel,  altered  the  risk 
so  as  to  vitiate  the  policy  ? 

8.  Whether  the  abandonment  was  made  in  due  season,  the; 
notice  of  losd  having  been  received  in  April,  1797,  and  tha 
abandonment  made  in  October  following? 
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1.  It  does  not  appear  that  the  yesflel  was  detained  after  the 
policy  "was  dated,  from  fraud  or  any  sinister  design,  nor  that  the 
risk  was  thereby  enhanced.  The  vessel  was  insured  for  an 
India  voyage,  and  several  months  may  have  been  necessary,  af- 
ter the  date  or  opening  of  the  policy,  to  complete  the  insurance. 
Whether  it  was  so  or  not,  was  a  question  of  fact  to  be  raised 
at  the  trial  and  decided  by  the  jury.  It  is  the  practice  to  insure 
before,  as  well  as  after  the  commencement  of  the  voyage,  and 
while  the  circumstances  and  risk  remain  the  same,  it  cannot  be 
material  whether  the  voyage  is  immediately  pursued.  In  the 
present  case,  the  policy  attached  as  soon  as  it  was  effected,  and 
it  does  not  appear  that  there  has  been  any  unusual  or  unneces- 
sary  delay,  nor  that  any  occurred  to  alter  the  risk  before  the 
vessel  sailed. 

2.  The  objection  as  to  the  assignment  of  the  policy  appears 
to  be  equally  immaterial.  Such  assignments  are  common,  and 
it  is  not  easy  to  perceive  how  they  can  affect  the  insurer,  unless 
in  the  case  of  neutral  property  assigned  to  a  subject  or  citizen 
of  one  of  the  beUigerent  parties.  That  is  not  pretended  to  be 
the  case  here. 

3.  It  is  contended  that  the  insured  is  bound  to  make  his  elec- 
tion,  in  a  reasonable  time,  after  notice  of  the  loss;  and  if  he 
does  not  elect  to  abandon  within  such  time,  he  cannot  after- 
wards. The  right  to  abandon  is  for  the  benefit  of  the  insured, 
«nd  he  has  an  election  to  exercise  his  right  or  not.  If  he  pur- 
sues the  enterprise,  and  does  not  abandon,  he  may  recover  for 
«  total  or  partial  loss,  according  to  the  final  event.  By  the 
terms  of  the  policy,  he  may  labor  and  sue  in  and  about  the 
property  insured,  without  prejudice  to  the  policy.  He  may, 
therefore,  take  the  chance  of  the  ultimate  success  of  the  voyage. 
If  the  loss  should  continue  total,  he  may  abandon,  or  if  it  be 
eonverted  into  a  partial  loss,  he  must  recover  accordingly. 
This  is  favorable  to  the  interests  of  trade,  and  is  consistent 
with  the  contract  and  the  rights  of  the  parties.  While  the  in- 
sured acts  with  good  faith  in  endeavoring  to  recover  the  prop- 
erty, no  injury  can  arise  to  the  insurer.  If  he  is  guilty  of  fraud, 
or  culpable  neglect,  his  conduct  ought  not  to  affect  the  insurer, 
and  the  loss  in  consequence  would  be  his  own.  There  is  no 
fixed  time  at  which  the  abandonment  is  to  be  made.  In  the 
present  case,  it  was  made  immediately  after  receiving  the 
papers  proving  the  condemnation.  This  was  the  earliest  period 
at  which  it  could,  with  propriety,  be  done.  Neither  the  account 
in  the  gazette  nor  the  master's  protest,  considering  the  dedara- 
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Hon  'with  which  it  was  qualified,  was  sufficient  proof  of  fhe  loss; 
and  while  the  master  was  prosecuting  his  claim  for  a  reooveiy, 
the  insured  was  justified  in  waiting  the  event,  and  no  possible 
injury  could  thereby  arise  to  the  insurer. 

As  the  special  clause  relative  to  the  wananiy  provides  for  the 
mode  of  proof,  and  that  the  parties  are  not  to  be  bound  hy  a 
foreign  condemnation,  the  sentence  of  the  admiialiy  court  can 
have  no  effect,  as  the  requisite  proofs  of  the  nentn^ty  of  the 
property  were  produced  at  the  tiial.  The  court  is,  tharefove, 
of  opinion  that  the  plaintiff  is  entitled  to  xeoover. 

[Judgment  for  the  plaintiff.] 

See  on  a  aiinllar  point  IWar  V.  JfeOSaff,  p.  tl2. 


Lk  Gusn,  Appxllant,  t;.  Goutsrnxub  & 

[0oro»o>— os^^lJo— o«linn«ii4Ml 


^'l:^ 


How  FAB  A  JnDaMXHT  OB  DxoBBB  IS  FiKAL.— The  judgment  ordeene 
of  a  ooiirt  of  competent  jurisdiction  is  not  only  fiwd  as  to  the  sabject- 
matter,  hat  also  as  to  every  other  matter  which  the  parties  m^^t  have 
litigated  in  the  cause,  and  which  they  might  ha^e  had  decided;  and 
this  rule  is  as  fully  adopted  in  chancery  as  in  any  other  oomi. 

BrtBCT  or  Oiottino  to  set  up  a  Dbfbnss.— Where  a  party  to  au 
action  of  law  has  knowledge  of  a  fraud  or  other  matter  of  defense, 
which  he  could  plead  therein,  and  he  neglects  to  do  ao^  he  osonot  there- 
after obtain  relief  in  a  court  of  equity  against  the  judgment  at  law, 
on  the  ground  of  such  fraud  or  matter  of  defense,  and  as  to  such  the 
judgment  must  forever  conclude  him. 

BlUKF  ni  Appellats  Coubt.— On  an  appeal  from  an  interkmitory  order 
ol  the  court  of  chancery  directing  an  iaene  to  be  tried  at  law,  the  court 
will  hear  and  decide  upon  the  whole  merits  of  the  case. 

Obdxb  fob  Tbial  of  Issux.— While  it  is  a  matter  in  the  sound  diure* 
tion  of  a  court  of  chancery  to  order  an  issue  to  be  tried  l^  a  jury,  this 
discretion  must,  however,  be  cautiously  ezeidsed,  and  when  it  is  ap- 
parent there  was  no  neceaaity  for  it,  the  order  will  be  reveraed  in  the 
appellate  court. 

Appbal  from  an  order  of  the  court  of  chanoeiy.    It  appeared 
that  on  the  thirteenth  of  April,  1796,  the  respondents,  as  fao- 


^Sj  th«  ooMtltatioD  of  Btw  York,  Hm  court  of  man  nnnrialifl  of  tho  "  pNildaat  of 
Hhm  MOftto  for  tbo  time  betng,  the  Miuilon»  obanooUor,  Mid  jadfM  of  fhorapionM  ooorC, 
«r  the  nuOor  pert  of  them,  exoept  tbet  when  u  tmpeeflhment  ihoold  tM  yioiecmtod 
•gelnct  the  ohanoeUor  or  either  of  the  jndgee  of  the  lapnme  court,  the  penom  eo  Im- 
peeohed  ehell  be  nvpended  from  ezerclsliig  hie  oflice,  jotil  his  eoqnlttel;  Mid  In  like 
anmier,  when  an  eppeel  ftomedeoiee  In  equity  eheU  he  heeid,  the  tihenoeilorihallliifonB 
the  court  of  the  reeeons  of  his  decree,  bat  sheU  not  he^e  »  TOioe  In  the  Snel  sentence; 
«nd  If  the  cense  to  be  detarmlnedshsU  be  brought  np  bj  writ  of  CRcr,  on  egoMtfam  of 
Isw  on  »  Judgment  of  the  soprtme  conrt,  the  Judges  of  thet  court  shsU  asdgn  the 
«QM  of  suoh  Judgmnti  but  shsU  hsfe  no  Toiee  for  Its  sAmsDoe  or  referasL" 
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tors  of  the  appellant,  sold  to  Isaac  Lopez.  M.  Lopez,  Jr.,  and 
Abraham  Bivera,  under  the  firm  name  of  Gomez,  Lopez  &  Bi* 
Tera,  about  six  hundred  bales  of  cotton,  at  thirty-seyen  and  a 
half  cents  per  pound,  and  twelye  thousand  pounds  of  indigo,  of 
the  Isle  of  France,  at  two  dollars  per  pound,  amounting  to  one 
hundred  and  twenty-two  thousand  four  hundred  and  fifteen  doU 
lars  and  thirty-six  cents,  for  which  the  purchasers  gave  their 
notes,  payable  in  one  year,  with  interest  after  sixty  days.  By 
direction  of  the  appellant  a  writfcen  contract  was  made  between 
the  respondents  and  ihe  purchasers,  and  by  a  condition  in  which 
it  was  stipulated  that  the  proceeds  of  the  articles  in  France  or 
elsewhere  should  be  first  applied  towards  the  payment  of  the 
purchase  money;  and  it  further  proTided  that  the  respondents 
''might  have  it  in  their  option  to  receiye  the  whole  or  a  part  of 
the  amount  of  the  said  notes,  at  Hayre  de'  Grace,  or  at  any  other 
port  the  ship  (carrying  the  property  for  the  purchasers)  might 
discharge  at  in  Europe.'' 

Shortly  afterwards  the  goods  were  shipped,  and  the  yessel 
sailed  for  Hayre  de  Grace,  where  she  aniyed  about  the  first 
July,  1796;  thence,  by  direction  of  Gomes,  who  wbb  on  board, 
she  sailed  to  Hamburg,  and  there  landed  the  goods,  which  were 
afterwards,  by  his  order,  re-shipped  to  London  and  there  sold. 

The  appellant  made  repeated  applications  to  the  respondents, 
or  their  agents,  to  make  election  to  receive  the  purchase  money 
out  of  the  proceeds  in  Europe,  and  to  give  an  authorily,  which 
would  enable  the  appellant  to  receive  the  surplus,  after  the  re- 
spondents had  retained  a  sufficient  sum  to  indenmify  them  for 
all  their  advances  and  responsibilities  on  account  of  the  appel- 
lant. The  respondents  declining  to  do  this,  the  appellant  con- 
sidered them  as  having  thereby  put  themselves  in  the  place  of 
the  purchasers,  making  them  liable  to  him  for  the  purchase 
money,  and  therefore  brought  an  action  at  law,  and  obtained  a 
final  judgment  against  the  respondents  for  the  amount,  which 
judgment  was  afterwards  affirmed  in  the  court  of  errors,  on  the 
fifteenth  of  March,  1798. 

Before  the  trial  at  law,  two  of  the  purchasers  (the  other  refus- 
ing to  join)  on  the  eleventh  October,  1796,  filed  a  bill  in  chan- 
cery against  the  appellant,  the  respondents,  and  Lopez,  the 
other  purchaser,  praying  relief  on  the  ground  of  fraud  in  the 
sale,  and  alleged  that  the  appellant  had  represented  the  cotton 
as  of  the  growth  of  the  Isle  of  France,  whereas  it  was  in  truth 
the  growth  of  Surat;  and  the  indigo  as  of  two  descriptions,  flo- 
tang  and  violet  copper,  when  a  small  part  only  vras  of  one  of 
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those  descriptions,  and  the  remainder  of  different  kinds,  and 
that  the  appellant  had  produced  samples  of  the  qualities  repre- 
sented; that  the  articles  proved  to  be  of  inferior  qualify,  and 
brought  in  London  twenty  thousand  dollars  less  than  they 
would  have  had  they  been  of  the  description  and  qualiiy  repre<^ 
sented.    The  appellant  answered  on  the  twenly-third  Februazy, 
1797,  positively  denying  all  the  allegations  of  fraud.    The 
respondents  answered  on  the  ninth  of  May,  following,  denying 
any  knowledge  of  fraud  or  misrepresentation.    Lopez  in  his- 
answer  on  the  twentieth  June  following,  also  denied  any  fraud, 
and  exculpated  the  appellant  from  all  the  allegations  of  fraud 
or  misrepresentation.    A  few  days  after  the  affirmance  of  the 
judgment  as  previously  stated  in  the  court  of  errors,  the  respond*- 
ents  on  the  twentieth  March,  1798,  fQed  a  bill  against  th& 
appellant,  stating  the  sale  of  the  cotton  and  indigo,  the  suit  by 
Gomez  &  Bivera  in  chancery,  and  that  they  had  obtained  an 
injunction  on  the  ground  of  fraud  on  the  part  of  the  appellant, 
and  that  the  suit  remained  undetermined,  and  prayed  that  the 
appellant  might  be  enjoined  from  suing  out  execution  on  the 
judgment  obtained  by  him  against  the  respondents,  as  it  would 
be  unjust  to  permit  him  to  receive  the  money,  until  it  was  ascer- 
tained whether  he  had  been  guSLtj  of  the  fraud  alleged.    The 
bill  concluded  with  a  prayer  for  an  injunction  and  relief •    The 
injunction  was  accordingly  granted.  On  the  seventh  June,  1798, 
the  appellant  put  in  his  answer  to  this  bill,  in  which  he  sei 
forth  the  bUl  filed  by  Gk>mez  &  Bivera,  and  his  answer  to  that 
ball,  in  which  he  explicitly  denied  evezy  allegation  of  fraud. 

To  prevent  any  risk  or  inconvenience  to  the  appellant,  the 
chancellor  ordered  the  respondents  to  pay  the  amount  of  the 
judgment  into  the  bank  of  New  York. 

After  publication  had  been  completed,  the  chancellor,  on  the 
first  March,  1799,  directed  that  an  issue  should  be  tried  in  the 
supreme  court  to  determine  whether  there  had  been  any  fraud 
in  the  sale  of  the  cotton  and  indigo,  and  ordered  the  trial  to 
take  place  before  a  special  jury  at  the  next  circuit  court  in  the 
county  of  Duchess.  A  previous  question  having  been  reserved 
by  the  counsel  on  both  sides,  to  be  determined  as  preliminary 
to  the  trial,  namely:  **  Whether  the  respondents  were  precluded 
by  the  antecedent  circumstances  from  insisting  on  the  alleged 
fraud  as  a  ground  of  relief,''  the  chancellor  decided  that  thqr 
were  not  precluded,  and  confirmed  the  order  for  the  trial  of  the 
issue.    It  was  from  this  order  the  present  appeal  was  taken. 

The  evidence  given  in  the  court  of  chancery  on  the  part  of 
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the  respondents  was  snbstantiallj  as  follows:  The  appellant,  in 
his  oonversations  with  Gk>mez,  Lopez  &  Bivera,  represented  the 
cotton  as  of  the  growth  of  the  Isle  of  Franoe,  and  the  indigo  as 
of  two  qualities,  flotang  and  violet  copper;  and  he  produced 
eamples  agreeing  with  such  representation.  The  purchasers 
wished  to  delay  concluding  a  bargain  for  a  few  days^  to  give  them 
an  opportunity  to  examine  the  goods;  but  the  appellant  urged  a 
completion  of  the  sale,  stating  he  would  give  a  warranty,  and 
if  a  delay  occurred,  the  benefit  of  the  drawback  would  be  lost, 
which  privilege  would  be  denied  in  a  few  days.  The  purchasers, 
ignorant  of  the  nature  of  the  articles,  and  relying  on  the  prom- 
ise to  execute  a  warranty,  concluded  the  sale  without  further 
examination,  and  left  the  shipment  to  the  direction  of  the  appel- 
lant. The  appellant,  and  a  person  who  was  his  broker,  produced 
letters  from  France  stating,  that  cotton  like  the  sample  exhib- 
ited was  worth  there  from  a  dollar  to  a  dollar  and  a  half  a 
pound,  and  indigo  five  dollars  a  pound.  It  was  discovered  in 
liondon  that  the  cotton  was  of  the  growth  of  Surat,  and  the 
indigo  of  five  di£Ferent  kinds,  a  small  quantity  only  being  of  the 
qualities  represented;  and  in  consequence  of  this,  Gk>mes,  who 
was  there,  abandoned  the  articles  to  the  agents.of  the  respond- 
ents in  London.  The  cotton  sold  there  for  seventeen  pence 
eterling,  and  the  indigo  at  four  shillings  and  sixpence  and  five 
shillings  a  pound;  but  had  they  been  as  represented,  the  former 
would  have  sold  for  three  shillings  and  threepence,  and  the 
latter  for  eleven  shillings  or  eleven  shillings  and  sixpence  a 
pound.  After  the  omission  of  the  warranty  in  the  contract  of 
eale,  application  was  made  to  the  appellant  to  have  it  inserted, 
but  he  declined,  giving  as  a  reason  the  controfersy  between  him 
and  the  respondents,  but  he  said  that  it  should  be  given  soon. 
It  was  further  testified  that  all  the  partners  were  concerned  in 
and  privy  to  the  purchase;  that  the  market  price  in  New  York, 
at  the  time,  for  Surat  cotton  was  twenty-two  cents  a  pound,  and 
for  copper  indigo  ninely-four  cents  a  pound. 

On  the  part  of  the  appellant,  his  answer  on  oath,  denying  all 
the  allegations  of  fraud,  and  any  misrepresentations  as  stated 
by  the  witnesses  for  the  respondent,  was  relied  on.  It  also 
api>eared  to  be  confirmed  by  the  evidence  of  M.  Lopea,  one  of 
the  purchasers,  and  A.  Gk>mez,  Jr.  It  appeared  further,  that 
the  first  application  for  the  purchase  was  to  Gk>uvemeur,  in 
consequence  of  an  advertisement  which  appeared  on  the  ninth 
day  of  March,  1796,  stating  *'  six  hundred  bales  of  cotton  to  be 
sold  by  the  respondents  on  favorable  terms,  which  they  offered 


Feb.  1800.]         Le  Guen  v.  Oouyebnbub.  12& 

as  a  good  speoulatioii  for  France; "  that  when  the  bargain  was 
concluded,  no  persons  were  present,  except  the  purchasers  and 
the  appellant,  and  A.  Gk>mez,  Jr.;  that  no  means  were  nsed  by 
the  appellant  to  prevent  a  free  examination  of  the  articles;  that 
Oouyerneur  told  Lopez  and  Bivera,  that  the  cotton  was  from 
the  Isle  of  France,  of  the  description  of  Amonde  cotton,  pro- 
dncing  a  sample,  and  asking  for  it  three  shillings  or  three  shil- 
lings and  sixpence  a  pound,  with  the  advantage  of  the  drawback; 
that  Rivera  informed  his  partner,  Gomez,  of  the  result,  and 
showed  him  the  sample;  that  Gouverneur  told  them  that  there 
was  a  quantaly  of  indigo  which  must  go  with  the  cotton,  and 
showed  samples,  demanding  eighteen  shillings  a  pound;  the 
indigo  was  stated  to- be  of  the  Isle  of  France.  Gomez  said  that 
he  understood  that  Amoude  cotton  was  the  same  as  Surat;  but 
that  he  had  no  personal  knowledge  of  the  article,  and  re- 
lied on  the  representations  of  Gk>uvemeur,  who  assured  him 
that  the  indigo  would  probably  sell  in  France  for  three  dollars 
and  the  cotton  for  one  dollar  a  pound;  that  A.  Gomez  showed 
a  price  current  from  France,  which  stated  the  prices  to  be  as 
mentioned  by  Gk>uvemeur;  that  the  cotton  was  delivered  from 
the  store  of  the  respondents,  where  it  was  weighed  and  might 
have  been  examined.  Several  witnesses  testified  that  Amoude 
was  the  best  Surat  cotton,  and  the  di£Ference  between  it  and 
that  of  the  Isle  of  France  was  too  striking  to  be  mistaken,  and 
that  the  external  appearance  of  the  bales  showed  it  to  be  Surat 
cotton,  and  that  some  of  them  were  opened.  Other  evidence 
in  corroboration  was  also  given  on  behalf  of  the  appellant. 

On  the  foregoing  facts,  three  questions  were  raised  by  the 
appellant's  counsel: 

1.  Whether,  inasmuch  as  previous  to  the  trial  at  law  be* 
tween  the  appellant  and  respondents  they  had  full  notice  of 
the  pretended  fraud  by  the  bill  filed  by  Gk>mez  and  Bivera, 
they  were  not  bound,  if  they  meant  to  avail  themselveB  of  that 
defense,  to  do  it  upon  that  trial,  and,  oonaequently,  whether 
they  were  not  precluded  from  urging  it  to  impeach  the  judg- 
ment against  them? 

2.  If  not  precluded,  whether  from  the  nature  of  the  tes- 
timony in  the  cause  it  was  proper  that  there  should  be  an 
issue  to  be  tried  by  a  jury? 

3.  Whether  this  court,  being  regularly  in  poaseesbn  of  the 
cause,  with  all  the  evidence,  will  not  decide  the  whole  eon* 
troverqr  between  the  parties? 

Mamitton,  Earruon  and  Burr,  for  the  appellant. 
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B.  lAviafkgsUm^  Tnmp  ani  Oofwoemeur  Morrin^  lot  the  re- 
■spondents. 

Badgufv,  J.  The  appeUant  in  this  cause  formerly  recorered 
A  judgment  in  the  supreme  court  against  the  respondents,  which^ 
on  a  writ  of  error,  was  here  afBrmed.  Since  that  period,  the 
respondents  have  filed  a  bill  in  chancery,  alleging  a  fraud  in 
the  contract  for  the  sale  of  certain  parcels  of  cotton  and  indigo, 
for  the  amount  of  yalue  of  which  they  were  held  liable  by  that 
judgment,  and  they  claim  relief  on  the  ground  of  this  fraud.  It 
is  unnecessary  to  be  more  particular  in  stating  the  different 
proceedings  on  this  much  litigated  controrersy,  as  they  are 
fully  in  possession  of  the  court  It  will  be  sufficient  to  premise 
that  the  present  appeal  is  from  an  order  of  the  chancellor,  by 
which  it  was  decreed,  that  the  recovezy  at  law  did  not  preclude 
the  respondent  from  seeking  relief  in  equity  against  the  fraud 
which  is  alleged;  and  which  order  also  confirmed  a  former  or- 
der made  in  the  cause,  directing  an  issue  at  law  to  try  the  mat- 
ter of  fraud. 

The  first  question,  therefore,  which  presents  itself  for  our 
examination  is,  whether  the  recoTcry  at  law  precluded  the  re- 
lief sought  in  equity?  And  if  it  did,  the  decision  of  this  point 
will  put  an  end  to  the  cause;  if  not,  there  are  other  questions 
which  will  remain  to  be  examined. 

The  general  principle  that  the  judgment  or  deoeee  of  a  court 
possessing  competent  jurisdiction  shall  be  final  as  to  the  sub- 
ject-matter thereby  determined,  is  conceded  on  both  sides,  and 
oan  admit  of  no  doubt.  The  principle,  however,  extends  fur- 
ther. It  is  not  only  final  as  to  the  matter  actually  determined, 
but  as  to  CTcry  other  matter  which  the  parties  might  litigate  in 
the  cause,  and  which  they  might  have  had  decided:  Prec.  in 
Oha.  221;  8  Atk.  224;  1  Yem.  176;  2  H.  Bl.  414;  7  T.  B.  269; 
2  Cas.  in  Cha.  95;  Oha.  Bep.  248;  2  Burr.  1009.  The  reasons 
in  faTor  of  this  extent  of  the  rule,  appear  to  me  satisfactory; 
they  are  founded  in  the  expedience  and  proprieiy  of  silencing 
the  contention  of  parties,  and  of  accomplishing  the  ends  of 
justice,  by  a  single  and  speedy  decision  of  all  their  rights.  It 
is  evidently  proper  to  prescribe  some  period  to  controversies  of 
this  sort;  and  what  period  can  be  more  fit  and  proper  than  that 
which  affords  a  full  and  fair  opportunity  to  examine  and  decide 
all  their  claims?  This  extent  of  the  rule  can  impose  no  hard- 
ship. It  requires  no  more  than  a  reasonable  degree  of  vigilance 
and  attention;  a  different  course  might  be  dangerous  and  often 
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oppressiTe.  It  might  texid  to  unsettle  all  the  detenninations  of 
law,  and  open  a  door  for  infinite  Texation. 

This  reasoning  is  founded  in  good  sense,  and  supported  by 
the  weight  of  authority.  It  is  equally  applicable  to  the  court 
of  chancery  as  to  any  other  court.  It  is  true,  some  ancient 
precedents  ha^e  been,  and  more  of  them  may  perhaps  be,  found 
to  oppose  this  doctrine,  but  they  appear  to  have  originated  at  a 
period  when  the  limits  of  the  respectiye  courts  of  equity  and  of 
law  in  England  were  imperfectly  ascertained,  and  when  the  ex- 
treme rigor  of  the  latter  drove  suitors  to  seek  redress  from  their 
judgments  in  the  more  liberal  conduct  of  the  former.  The 
oourt  of  chancery  availed  itself  of  this  disposition  in  the  courts 
of  law,  and  assumed  an  unlimited  power  of  revising  their  de- 
cisions. This  power  was  resisted,  but  without  success,  till  the 
>courts  of  law  relaxed  their  severiiy,  and  adopted  more  just  and 
liberal  principles  on  almost  every  subject,  and  particularly  on 
the  subject  of  granting  new  trials.  Since  that  period,  the 
boundaries  of  the  different  courts  have  become  better  estab- 
lished and  understood:  1  Atk.  298;  and  their  decisions  are 
mutually  respected  as  conclusive  on  the  matters  over  which  they 
exercise  jurisdiction.  These  observations  are  intended  rather 
to  account  for  some  of  the  ancient  cases:  2  Yem.  146,  240,  878, 
and  Countess  of  Gainesborough's  Oase,  at  the  rolls,  Prec.  in 
C/ha.  238;  which  have  been  produced  by  the  counsel,  than  as 
immediately  applicable  to  the  question  before  us.  I  consider, 
therefore,  the  rule  in  the  extent  I  have  mentioned  as  firmly 
•established  by  the  modem  authorities,  and  founded  in  propriety. 
If  so,  the  only  inquiry  is,  whether  the  respondents,  under  the 
idrcumstances  of  this  case,  would  have  been  admitted  to  make 
A  defense  on  the  trial  at  law,  on  the  ground  of  the  fraud  which 
they  now  allege? 

It  is  not  to  be  doubted  but  that  courts  of  law  and  equily 
bave  a  concurrent  jurisdiction  on  the  question  of  fraud.  8  Bl. 
<}om.  481;  2  P.  Wms.  156,  220;  1  Burr.  896,  480,  482;  2  Yes. 
jun.  295.  Considering  the  reiq)ondents,  according  to  the  former 
decision  of  this  court,  as  completely  substituted  with  regard  to 
the  appellant  in  the  place  of  the  purchasers,  they  became  re- 
sponsible to  him  to  the  same  extent  in  which  Gomez,  Lopez, 
And  Bivera,  were  liable  by  the  original  contract;  it  follows  that 
they  acquired  all  the  rights  of  Gomez,  Lopez  and  Bivera,  and 
of  course  could  avail  themselves  of  the  same  defense.  Park, 
£03.  We  have  seen  the  latter  actually  making  the  defense  of 
fraud  at  law  on  the  trial  of  the  notes.    It  was  equally  Compe- 
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tent  for  the  respondents  to  make  that  defense  on  the  trial 
against  them.  Whether  that  defense  woold  apply  to  the  ^hole 
action,  or  to  the  amount  of  the  damages  only,  cannot  be  ma- 
terial; nor  can  it  be  considered  as  a  point  merely  collateral  to 
the  issue  between  the  parties.  In  eyeiy  action  of  this  sort  the 
amount  of  damages  to  be  recoveredy  as  well  as  the  right  of  re- 
ooTery,  is  a  point  immediately  in  litigation,  with  respect  to- 
which  the  parties  are  supposed  to  be  equally  prepared,  and 
must  be  equally  concluded.  To  consider  the  damages  as  dis- 
tinct from  the  right  of  action,  or  collateral  to  it,  and  on  this- 
ground  to  review  the  judgment  of  another  court,  would  destroy 
the  effect  of  the  rule.  It  often  happens  that  the  amount  of 
damages  constitutes  the  principal  question  between  the  parties, 
and  in  eyeiy  case  the  whole  merits  of  the  cause  must  be  re* 
examined  to  judge  of  their  propriety;  and  thus,  in  another 
form,  the  merits  would  again  become  the  subject  of  legal  in-^ 
yestigation. 

It  is,  howeyer,  admitted  that  cases  in  which  there  are  no 
laches  or  neglect  form  exceptions  to  the  rule.  Thus,  where  a 
party  has  no  notice  of  a  defense  to  which  he  is  entitled,  or  can 
make  it  appear  that  material  eyidence  has  been  subsequently 
discoyered  which  would  probably  support  that  defense  and 
alter  the  determination,  he  ought  not  to  be  concluded.  Bui 
in  these  cases  it  is  incumbent  on  him  to  show  a  reasonable 
ground  to  presume  that  he  has  not  been  guilty  of  negligence, 
as  in  the  first  instance  that  he  was  ignorant  of  his  defense,  or 
in  case  of  the  discoyeiy  of  new  eyidence,  that  he  had  used  due 
diligence,  and  could  not  obtain  it.  Without  this  restriction  ii 
would  be  in  yain  to  say  that  he  is  eyer  precluded;  for  the  pre- 
tense of  new  matter  or  new  eyidence  when  a  party  is  dissatisfied 
with  a  former  determination,  would  always  be  made.  In  the 
present  instance  it  cannot  be  pretended  that  the  respondente 
had  no  knowledge  of  the  charge  of  fraud.  If  their  own  testi- 
mony is  to  be  credited,  their  agents.  Smith  &  Atkinson,  ia 
London,  had  notice  of  the  fraud,  if  any  existed,  as  early  a» 
October,  1795,  for  the  property  was  at  tiiat  time  abandoned  to 
them,  on  the  yery  principle  that  there  was  a  fraud  in  the  con- 
tract, notice  of  which  must  haye  been  conyeyed  to  their  princi- 
pals. But  independent  of  this,  both  parties  had  express  notice 
of  the  fraud  long  before  the  trial  at  law.  The  bill  filed  by 
Gomez  and  Biyera,  to  which  they  were  parties,  together  with 
Lopez,  was  founded  wholly  upon  this  charge.  It  was,  there- 
fore, completely  within  their  own  knowledge,  and  for  aught  thai 
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fippdaxB,  the  evidence  of  the  fraud,  if  any  existed,  was  as  com- 
pletely in  their  power.    If  it  did  exist,  the  legal  presumption 
is  that  they  had  the  proofs  in  their  power,  for  a  party  is  never 
presumed  to  be  ignorant  or  incapable  of  eyincing  the  truth  of 
his  case.    If  the  fact  be  so,  it  is  incumbent  on  him  to  show  it, 
in  order  to  excuse  the  apparent  neglect,  and  support  his  claim 
to  an  exception  in  his  favor.    The  manner  in  which  it  is  to  be 
shown  must  always  depend  on  the  particular  circumstances  in 
the  case.    In  the  present  instance,  there  is  no  proof,  nor  any 
circumstance  in  my  recollection,  from  which  it  can  be  reason- 
ably inferred  that  the  respondents  cotdd  not  with  proper  dili- 
gence have  possessed  themselves  on  the  trial  at  law,  of  the 
same  evidence  they  have  since  offered,  and  I  believe  it  is  not 
even  alleged  in  their  bill.     Under  these  circumstances  I  think 
it  would  be  unsafe  and  improper,  in  any  court,  to  open  a  con- 
troversy already  determined,  on  the  loose  conjecture  that  they 
might  not  have  had  the  evidence  in  their  power. 

It  has  also  been  urged  that  the  respondents  were  surprised 
by  the  recovery  at  law.    If  they  were  in  reality  surprised,  it 
was  not  by  a  matter  of  evidence  or  a  question  of  fact,  but  by  a 
principle  of  law  which  was  determined  against  them.    It  would 
be  contraiy  to  first  principles  to  admit  a  mistake  or  ignorance 
of  the  law  to  excuse  a  neglect.    If  the  respondents  had  been 
surprised  by  other  means,  as  by  artifice  practiced  by  their  ad- 
versaries, or  by  testimony  which  they  could  not  reasonably  be 
prepared  to  meet,  the  case  would  stand  on  different  grounds, 
[t  is  this  kind  of  surprise,  only,  which  I  apprehend  is  consid- 
ered at  law  as  material  on  a  motion  for  a  new  trial.    Such  was 
the  case  cited  from  Burrow,  Bright  v.  Eynon,  1  Burr.  396,  where, 
in  assigning  the  reasons  for  a  new  trial,  the  court,  among  other 
things,  say  that  the  attention  of  the  jury  had  been  artfully 
drawn  from  the  fraud  (the  principal  point  in  the  cause)  to  the 
heinous  charge  of  forgery  alone.    The  verdict  of  the  jury  v^as 
traced  to  the  act  and  management  of  one  of  the  parties,  and 
not  to  any  neglect  or  default  of  the  other.    The  fraud  was  act- 
ually in  evidence,  and  the  surprise  related  to  the  proof  of  a 
fact  in  controversy  between  the  parties.     It  will  also  be  recol- 
lected that  the  principal  ground  for  granting  a  new  trial  in  that 
case  was  the  want  of  an  express  direction  from  the  court  dn  the 
question  of  fraud.     In  the  present  case  there  is  no  pretense  of 
any  such  artifice,  nor  was  there  any  allegation  of  fraud  at  the 
trial;  and,  judging  from  the  evidence  alone,  the  silence  of  th« 
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respondents  at  law  on  the  subject  of  f  rand,  if  it  did  really  ez« 
ist,  can  only  be  imputed  to  their  own  inattention  or  n^lect. 

If  we  examine  into  the  practice  of  the  court  of  chancery,  1 
Eq.  Cos.  Ab.  176;  1  Yes.  484;  2  Id.  676;  2  Atk.  178;  8  Id.  35, 
we  shall  find  it  has  adopted  the  same  rules  with  regard  to  its 
own  determinations;  and  it  is  not  pretended  that  the  court  will 
exercise  a  different  control  oyer  the  judgment  of  other  courts 
than  OTcr  its  own  decrees.  The  cases  of  bills  of  review  in  tiiat 
court  are  analogous  on  this  point,  and  the  same  principles  have 
been  adopted/  and  established  by  repeated  decisions.  Thus 
Lord  Hardwicke,  with  regard  to  bills  of  review,  says:  "  There 
are  always  two  points  proper  to  be  attended  to  on  a  petition  for 
that  purpose:  1.  To  show  that  the  new  matter  upon  which  such 
bill  is  sought  has  come  substantiaUy  and  materially  to  the 
knowledge  of  the  pariy,  or  his  agent,  since  tiie  time  of  the  de- 
cree in  the  former  cause,  or  since  such  time  as  he  could  have 
used  it  to  his  benefit  in  the  former  cause;  2.  That  it  is  probable 
Budh  new  matter  is  relevant.  Again  it  is  held,  that  forgetful- 
nees  or  negligence  of  parties  under  no  incapacity  is  no  founda- 
tion for  a  bill  of  review;  and  matter  already  settled,  or  which 
might  have  been  put  in  issue  and  settled  in  the  original  cause, 
•hall  never  be  drawn  into  examination  on  a  bill  of  review." 

In  evexy  light,  therefore,  in  which  this  subject  can  be  seen, 
whether  we  view  it  as  considered  by  courts  of  law  with  re- 
igard  to  their  ovm  determinations,  or  by  courts  of  equity  with 
regard  to  their  own  decrees,  or  in  relation  to  the  interference  of 
the  latter  with  the  judgments  of  the  former,  the  same  rules  and 
ihe  same  principles  appear  to  prevail.  On  the  first  question,  I 
4un,  therefore,  of  opinion,  that  if  any  fraud  existed,  it  was  com- 
petent to  give  it  in  evidence,  on  the  trial  at  law;  that  it  was  the 
duty  of  the  respondents  so  to  do,  if  they  had  notice  of  the 
fraud;  that  they  had  such  notice,  and  for  anything  that  appeara, 
had  the  evidence  in  their  power  as  fully  as  at  any  subsequent 
period,  and  of  course,  that  they  are  precluded  by  their  neglect, 
and  cannot  now  avail  themselves  of  this  defense. 

This  may,  perhaps,  be  deemed  a  severe  application  of  the  rule, 
the  tummum  jus  between  the  parties;  but  I  have  sought  with 
solicitude  to  discover  a  principle  on  which  I  could  with  propri- 
ety depart  from  it;  and  in  evexy  shape  in  which  I  have  been  able 
to  turn  the  question,  insuperable  objections  have  occurred.  It 
still  remained  a  question  of  principle  on  the  one  hand,  and  of 
feeling  on  the  other.  The  magnitude  of  the  property  in  ques- 
tion, alone  can  furnish  no  guide.    It  may  and  ought  to  have 
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i^eight  in  oases  of  doubt  or  diflSonlfy;  but  when  principles  are 
plain,  it  oannot  of  itself  be  made  a  ground  of  relief..  It  is  in- 
capable of  any  certain  criterion;  in  its  nature  nothing  can  be 
more  Tague;  and  if  adopted,  instead  of  legal  rules  and  legal  dis- 
eretion,  we  must  be  governed  by  the  fluctuating  and  arbitraiy 
notions  of  magnitude  which  may  be  applied  to  every  particular 
case.  I  have  dwelt  more  minutely  on  the  preliminary  question, 
not  only  because  it  appears  to  me  sufficient  to  decide  the  cause, 
but  because  it  involves  a  principle  which  I  think  of  the  first  im- 
portance to  the  safe  and  effectual  administration  of  justice. 
Nothing  would  appear  to  me  more  dangerous  in  the  conduct  of 
our  courts,  and  more  productive  of  endless  litigation,  than  to 
open  with  facility  their  solemn  determinations.  If,  in  the  in- 
stance before  us,  we  should  be  of  opinion  that  there  is  no  foun- 
dation for  the  chaxge  of  fraud,  it  would  in  itself  furnish  a 
strong  example  to  show  the  danger  of  renewing  a  controversy 
already  decided,  and  the  ease  with  which  new  plans  of  defense 
may  be  invented,  and  even  supported  by  witnesses. 

But  theie  are  other  points  in  the  cause,  which  appear  to  me 
to  render  it  capable  of  an  easy  determination.  Admitting  the 
fraud  to  be  open  for  examination,  the  appeal  is  also  from  that 
part  of  the  order  which  directs  an  issue  at  law.  Here  it  is 
proper  to  notice  that  after  the  original  order  for  an  issue  was 
made,  the  parties  agreed  to  submit  to  the  court  of  chancery  the 
questi^m,  whether  the  respondents  were  precluded  by  the  trial 
at  law,  as  preliminary  to  the  order  for  an  issue?  By  this  agree- 
ment, I  consider  the  order  for  an  issue  as  having  been  sus- 
pended, until  the  decision  on  the  question  thus  previously  made. 
The  order  was  then  oonfirmed  and  rendered  complete,  and  the 
appeal  from  this  confirmatory  order  being  stricUy  in  time,  brings 
up  the  question  direcUy  as  to  the  propriety  of  the  issue.  Inde- 
pendent of  this,  I  think  there  can  be  no  doubt,  that  by  an  ap- 
peal from  any  interlocutory  or  final  decree  all  the  proceedings 
in  the  cause  anterior  to  the  decree  are  necessary  to  be  presented 
to  this  court,  and  proper  for  its  determination.  It  may  fre- 
quentiy  become  indispensable,  to  reverse,  alter,  or  modify  the 
previous  proceedings,  in  order  to  make  them  consistent  wiUi  the 
decree  to  be  here  pronounced.  All  antecedent  matter  is,  there- 
fore, necessarily  before  the  court,  and  subject  to  its  control.  I 
have  also  no  doubt,  that  this  court  may  proceed  further,  if  it  ap- 
pear that  the  merits  are  fully  in  its  possession,  and  determine 
finally  between  the  parties.  That  such  is  the  power,  and  fre- 
quently the  practice  oif  the  house  of  lords  in  England,  is  evi- 


132  Lk  Guen  v.  Gouverneur.  [New  York> 

dent  from  the  cases  which  have  been  cited.  1  Bro.,  P.  C.  57; 
2  Bro.  405,  415;  3  Id.  180,  218;  4  Id.  582;  5  Id.  387,  454,  478; 
6  Id.  468;  7  Id.  1,  208.  On  similar  appeals,  they  afi&rm,  reversfr 
or  alter  the  order  for  an  issue,  and  sometimes  proceed  to  dis* 
mias  the  bill,  or  otherwise  decree,  on  the  merits.  The  power  of 
this  court  is  the  same,  in  this  respect.  I  can  see  nothing  in  our 
constitution  or  laws  to  restrain  it.  The  constitution  simply  di-^ 
rects  the  court  to  be  instituted,  and  the  act  of  the  legislature* 
organizing  the  court,  declares  its  powers  in  veiy  ample  terms. 
Laws  of  New  York,  vol.  1,  Not.  23, 1784.  The  words  are  that 
this  court  shall  have  power  ''to  reyerse,  affirm,  or  alter  such 
sentence,  judgment,  decree,  or  order,  and  to  make  such  other  or- 
der or  decree  thereon,  as  equity  and  justice  shall  require.''  These- 
terms  are  sufficiently  comprehensive  to  authorize  a  final  decree, 
nor  shall  we  thereby  assume  original  jurisdiction.  An  original 
jurisdiction  is  that  which  takes  cognizance  of  a  suit  ab  origine. 
In  this  case,  the  propriety  of  making  a  final  decree  arises  out  of 
the  appeal  itself  which  brings  before  us  the  whole  merits  of  the 
cause.  The  idea  that  we  have  not  the  constitutional  lights  of 
the  chancellor's  reasons,  with  respect  to  the  merits,  is  rather  an 
objection  of  form.  In  fact,  we  have  his  opinion  substantiiEdly^ 
on  the  subject.  He  has  told  us  that  he  has  doubts  on  the  ques- 
tion of  fraud;  that  the  evidence  is  not  satisfactory;  and  that  he 
wants  further  testimony  to  inform  his  consdenoe.  At  least, 
Quch  is  the  language  of  the  decree,  for,  otherwise,  it  could  have 
been  of  no  use  to  order  a  trial  at  law.  If,  therefore,  we  are  of 
opinion  that  the  testimony  in  the  cause  is  decisive,  either  for  or 
against  the  fraud,  and  that  it  ought  not  to  be  sent  to  a  jury, 
what  essential  light  can  we  expect  to  receive,  by  sending  it  back 
for  the  chancellor's  decision  ?  We  may  place  him  in  a  delicate 
situation,  and  oblige  him  to  decree  on  the  evidence,  as  it  stands; 
but  we  cannot  compel  him  to  alter  his  opinion  or  remove  his 
doubts.  We  can,  therefore,  expect  no  real  benefit  from  such  a 
proceeding,  and  I  cannot  imagine  that  the  constitution  intended 
so  idle  a  ceremony.  Indeed,  the  position  that  this  court  has 
not  the  power  to  make  a  final  decree,  in  cases  like  the  present, 
suppose  a  defect  of  jurisdiction  which  ought  not  to  be  admit- 
ted without  evident  necessity.  The  power  appears  to  me  essen- 
tial to  a  court  of  appeal  in  the  last  resort,  and  I  have  no  doubt 
that  it  is  vested  here. 

The  propriety  of  the  order  for  an  issue,  and  of  this  court 
proceeding  to  a  final  decree,  are  questions  depending  on  the 
nature  and  force  of  the  testimony.    It  is  true,  that  in  some  spe» 
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cifio  cases,  it  is  the  common  course  of  chanceiy  to  direct  an 
issue  at  law;  but  even  in  those  cases  it  depends  on  the  practice 
of  the  court  merely,  and  the  chancellor  has  still  the  power  of 
deciding  for  himself,  without  an  issue.  In  general,  the  order- 
ing of  issues  depends  on  the  application  of  sound  legal  discre- 
tion to  the  circumstances  of  the  ease.  2  Ves.  42,  454;  2  Atk.  450» 
295;  3  Id.  616;  2  Yes.  66.  It  is  a  power  in  its  nature  indefinite, 
and  incapable  of  being  reduced  to  fixed  rules.  The  chan- 
cellor is,  constitutionally,  the  judge  both  of  law  and  fact. 
Whether  the  institution  of  such  a  court  be  expedient  or  wise 
is  not  now  the  subject  of  inquiry.  Its  power  is  established, 
and  the  trial  by  jury  is  there  unknown.  Howeyer  excellent  that 
mode  of  trial  may  be,  it  is  not  the  right  of  any  parly  seeking 
his  remedy  in  that  court  to  demand  it.  It  ought  regularly  to 
proceed  from  the  chancellor  himself,  to  inform  his  own  con- 
science where  the  eyidence  is  insufficient  for  that  purpose;  and 
even  with  respect  to  him,  it  is  not  a  power  to  be  exercised  at 
pleasure,  and  depending  on  arbitrary  discretion.  In  a  gorem- 
ment  of  laws  no  such  discretion  can  exist;  and  although  no 
precise  rules  can  be  given,  it  is  sufficiently  certain  that  if  the 
evidence  be  doubtful,  and  from  the  nature  of  the  question,  or 
from  the  testimony  already  given,  it  apx>ears  that  further  lights 
may  be  obtained,  it  would  then  be  proper  to  require  further 
proof;  and  the  chancellor  may  direct  it  to  be  taken,  either  in 
his  own  court  by  new  examinations,  or  send  the  question  for 
trial  at  law.  But  on  the  other  hand,  if  the  evidence  be  satis- 
factory, or  decisive  in  favor  of  either  party,  the  rights  of  such 
party  ought  not  again  to  be  hazarded  before  another  tribunal,  and 
the  chancellor  ought  to  decide.  Possessing  the  power, it  would 
become  his  duty,  for  the  power  and  duty  of  a  court  are  con- 
current and  inseparable. 

On  the  subject  of  the  evidence,  I  shall  not  trouble  the  court 
with  many  remarks.  It  has  been  discussed  for  several  days,  and  to 
examine  it  in  all  its  parts  might  occupy  our  attention  as  many 
more.  Eveiy  member  must,  I  think,  have  formed  a  decided 
opinion  without  much  difficulty.  With  respect  to  myself,  I 
shall  pnly  say,  that  notwithstanding  the  contrariety  of  some  of 
the  witnesses,  relative  to  the  fraud,  the  internal  circumstances 
of  the  case,  and  the  conduct  of  all  the  parties  concerned,  satis- 
factorily show  that  the  pretended  fraud  could  not  exist.  The 
natural  course  of  the  transaction  speaks  invincibly,  and  carries 
to  my  mind  a  full  conviction.  If  this  opinion  on  the  evidence  be 
right,  the  order  for  the  issue  was,  of  course,  improper.    The 
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Terdict  of  a  jury  cannot  enlighten,  but  if  contrary  to  the  eyi- 
dence,  may  hereafter  embairass  the  caoee.  It  cannot  possibly 
be  of  use,  but  must  be  injurioos,  to  send  the  parties  through 
another  course  of  litigation,  and  finally,  perhaps,  be  obliged  to 
decide  between  them  under  circumstances  less  favorable  to 
truth  and  an  equitable  result.  These  reasons  equally  apply  to 
Induce  us  to  pronounce  a  final  decision  in  the  cause.  Possess- 
ing the  power,  I  think  it  our  duty  to  exercise  it,  and  put  the 
controTcrsy  at  rest.  I  am,  therefore,'  of  opinion,  on  the  several 
grounds  I  have  mentioned,  that  the  order  for  an  issue  ought  to 
be  reversed,  and  the  bill  of  the  respondents  be  directed  to  be 
dismissed. 

EsNT,  J.  This  cause  presents  three  questions  for  the  consid- 
eration of  the  court:  * 

1.  Does  the  judgment  at  law,  in  favor  of  the  appellant,  bar 
the  respondents  from  maintaining  their  present  suit? 

2.  If  not,  yet  was  this  a  case  proper  for  an  issue  at  law? 

3.  If  an  issue  at  law  ought  to  have  been  directed,  shall  this 
court  now  finally  decide  between  the  parties,  the  merits  being 
fully  before  us,  and  if  so,  how  shall  we  decide? 

After  the  opinion  which  has  already  been  delivered,  and  in 
which  I  concur,  it  might  perhaps  be  sufficient  to  refer  generally 
to  that  opinion  as  expressive  of  my  own.  But  in  a  cause  of  so 
much  expectation,  and  of  so  much  magnitude  to  the  parties,  it 
may  not  be  altogether  useless  to  go  over  the  same  ground,  and 
briefly  declare  my  own  view  of  the  subject. 

Every  person  is  bound  to  take  care  of  his  own  rights,  and  to 
vindicate  them  in  due  season,  and  in  proper  order.  This  is 
a  sound  and  salutary  principle  of  law.  Accordingly,  if  a  de- 
f endant,  having  the  means  of  defense  in  his  power,  neglects  to 
use  them,  and  suffers  a  recovery  to  be  had  against  him  by  a 
competent  tribunal,  he  is  forever  precluded.  2  Burr.  1009;  7  T. 
B.  269;  2  H.  Bl.  414-415.  The  only  cases  which  I  can  recol- 
lect as  forming  exceptions  to  this  general  rule  are: 

1.  The  case  of  mutual  dealings  between  the  parties,  where 
the  defendant  omits  to  set  off  his  counter  demand,  and  may 
still  recover  it  in  a  cross-action;  and 

2.  The  case  of  an  ejectment,  in  which  the  defendant^  neglect- 
ing to  bring  forward  his  title,  is  not  precluded  by  the  recovery 
against  him  from  availing  himself  of  it  in  a  new  suit. 

The  general  rule  is  intended  to  prevent  litigation  and  to  pre* 
serve  peace;  and,  were  it  otherwise,  men  would  never  know 
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when  they  might  repose  in  security  on  the  decisions  of  courts 
of  justice;  and  judgments,  solemnly  and  deliberately  given, 
might  cease  to  be  revered,  as  being  no  longer  the  end  of  con- 
troversy and  the  evidence  of  right.  The  principle  prevails  both 
in  courts  of  law  and  in  equiiy.  In  bills  of  review,  which  are 
biought  before  the  same  tribunal  to  review  a  former  decree,  it  is 
a  settled  maxim  of  equity,  that  no  evidence  or  matter  in  the 
knowledge  of  the  party,  and  which  he  might  have  used  in  the 
former  suit,  shall  be  the  ground  of  a  bill  of  review.  8  Bl.  Com. 
454;  1  Eq.  Cas.  Ab.  81,  pi.  4,  299;  2  Gas.  Ab.  176;  2  Atk.  178; 
8  Id.  85;  1  Ves.  434;  8  P.  Wms.  871. 

''  Unless  this  relief,"  says  Lord  Ch.  Talbot,  8  P.  Wms.  871, 
"was  confined  to  new  matter  proved  to  have  been  discovered 
since  the  trial,  it  might  be  made  use  of  as  a  method  for  a  vexa- 
tious person  to  be  oppressive,  and  for  the  cause  never  to  be  at 
rest."  **  A  notice  of  the  matter  even  to  the  party's  counsel  or 
agent,"  observes  Lord  Hardwicke,  8  Atk.  85,  "is  notice  to  the 
party,  and  sufficient  to  repel  the  new  suit,  for  otherwise  there 
would  be  no  end  of  suits."  I  have  mentioned  the  observations 
of  these  great  men  because  the  reason  of  the  rule  is  laid  down 
by  them  in  plain  terms,  and  receives  the  more  authoriiy  as 
coming  from  two  of  the  most  distinguished  characters  that  have 
presided  in  the  English  courts  of  equity. 

Not  only  bills  of  review  are  denied,  but  in  pursuance  of  the 
same  principle,  a  court  of  chanceiy  never  relieves  against  a  ver- 
dict at  law,  on  the  ground  of  its  being  contrary  to  equity,  un- 
less the  defendant  below  was  ignorant  of  the  fact  at  the  trial, 
or  it  could  not  have  been  admitted  as  a  defense:  8  Atk.  223;  1 
Id.  298;  Prec.  in  Cha.  221;  2  P.  Wms.  426;  2  Washington,  258, 
270,  272,  275.  This  being  the  general  doctrine  in  the  books, 
and  the  reason  of  it,  I  do  not  regard  any  solitaiy  case  (2  Yern. 
147;  Prec.  in  Oha.  288),  that  may  be  found  to  the  contrary,  as 
having  any  force  to  shake  it. 

It  remains  to  apply  these  principles  to  the  present  case.  The 
suit  at  law  of  the  appellant  against  the  respondents  was  a  spe- 
cial action  on  the  case,  for  a  breach  of  their  duty  as  factors,  in 
refusing  to  elect  to  receive  the  amount  of  the  notes  in  Europe, 
and  to  give  the  appellant  the  requisite  authoriiy  for  that  purpose. 
In  consequence  of  this  default  the  respondents  became,  in  re- 
spect to  the  extent  of  the  remedy,  substituted  in  the  place  of 
Gomez,  Lopez  and  lUveray  and  responsible  for  the  amount  of 
the  property. 

The  breach  of  duty  reached  to  the  whole  property,  and  the 
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principal  had  a  right  to  abandon  it  to  them;  and  to  regard  them 
as  appropriating  the  whole  to  themselYes:  Yelv.  202;  2  Mod. 
100;  12  Id.  615.  This  was  the  amount  of  the  decision  in  the 
snit  at  law.  Placed  in  the  situation  of  Gtsmez,  Lopez  and  Bi- 
Tera,  and  subject  to  their  burden,  the  respondents  took,  of 
course,  their  advantages,  and  succeeded  to  the  same  means  of 
defense.  This  is  a  uniTorsal  principle  of  law  and  justice.  The 
respondents  were  accordingly  competent  to  set  up  as  a  defense 
in  the  suit  at  law,  the  fraud  alleged  in  the  present  action,  and 
there  was  nothing  in  the  form  of  the  action  which  precluded 
them  from  doing  it. 

If  a  factor  neglects  to  make  insurance  for  his  principal,  he  is 
responsible  for  his  default,  in  a  like  action  on  the  case.  Both 
the  actions  are  of  the  same  kind,  and  arising  ex  ddido.  In  such 
a  suit,  the  factor  may  set  up  fraud,  deviation,  or  any  other  de- 
fense  which  the  underwriter  could  have  made  had  insurance 
been  affected.  TFtUrinson  ▼.  Ooverdale,  Park,  808.  This  is  a 
case  sufiSciently  analogous  to  be  a  direct  authority  in  the  pres- 
ent instance.  The  respondents  were  sufficiently  apprised  of  the 
allegation  of  fraud,  and  that  it  was  contemplated  by  Gomez; 
Lopez  and  Bivera  as  a  defense  against  the  notes.  They  were 
informed  of  this  by  the  bill  previously  exhibited  by  Gomez  and 
Bivera,  in  the  court  below,  against  the  parties  in  the  present 
suit,  stating  the  charge  of  fraud  in  the  sale  of  the  goods.  This 
was  sufiScient  to  put  the  respondents  on  inquiry;  whereas  noth- 
ing is  shown  from  which  we  can  conclude  that  they  actually 
made  any  inquiry,  or  took  a  single  step  to  possess  themselves  of 
the  means  of  that  defense.  All  the  testimony  now  produced 
was,  for  anything  that  appears  to  the  contrary,  equally  within 
their  power  then,  as  now,  and  yet  no  effort  was  made  to  produce 
it.  The  respondents  did  not  even  ask  Gk>mez,  Lopez  and  Bi- 
vera for  their  proofs,  or  call  on  them,  as  they  had  the  right  to 
do,  for  their  own  indemnity  and  safety,  by  a  bill  of  inter- 
pleader, to  come  forward  and  make  good  their  allegation:  Mit- 
ford,  126.  They  were  guilty  of  gross  and  palpable  neglect  in 
thus  slumbering  upon  this  ground  of  defense,  and  must  now  be 
precluded  from  setting  it  up  as  a  cause  of  equitable  relief 
against  the  verdict.  It  is  cnusa  negligenHa,  if  a  party  does  not 
seek  after  a  thing  of  which  he  is  apprised,  and  in  law  amounts 
to  a  notice.  So  whatever  is  sufficient  to  put  a  party  on  inquiry, 
is  good  notice  in  equity:  2  Fonb.  156. 

If  I  am  not  mistaken  in  the  principles  which  I  have  laid  down, 
their  application  to  the  case  before  us  is  direct  and  pointed. 
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.and  they  operate  with  irresistible  and  conolusiYe  effioaoj  to 
produce  this  result. 

The  attention  of  the  respondents  upon  the  trial  at  law  was, 
no  doubt,  occupied  in  defending  themselTes  on  another  ground, 
4Utid  probably  they  concluded  that  the  ground  which  they  took 
was  stable  and  competent.  This,  however,  makes  no  dififorence 
in  the  case.  The  law  imposes  it  on  erery  man  to  know,  at  his 
peril,  the  strength  of  his  daim,  and  the  soundness  and  extent 
of  his  defense.  It  indulges  him  eren  to  make  as  many  separate 
pleas  or  kinds  of  defense  as  he  may  deem  material,  provided  it 
l)e  done  in  due  season.  In  the  instance  before  us,  there  can  be 
no  just  pretext  for  surprise.  The  respondents  had  sufficient 
knowledge  of  the  charge  of  fraud,  and  had  they  made,  as  they 
were  bound  to  do,  due  inquiry  and  ordinary  effi>rts,  they  could 
baTe  obtained  the  proofs.  But  they  have  chosen  to  abide  by 
•one  species  of  defense,  and  tp  waive  another,  and  like  other 
litigants  in  similar  cases,  they  must  be  concluded  by  their  elec- 
tion. I  am  accordingly  of  opinion,  on  the  first  point,  that  the 
bill  ought  to  have  been  dismissed;  and,  ccmsequently,  that  the 
<lecree  is  wrong.  This  opinion,  if  correct,  puts  an  end  to  the 
•cause.  But,  as  other  members  of  the  court  may  perhaps  think 
^differently  on  this  point,  I  am  willing  briefly  to  examine  the 
other  questions  which  have  been  raised  and  submitted  for  con- 
■sideration. 

The  second  point  stated  is  this:  Supposing  the  respondents 
not  precluded  by  the  judgment  at  law,  was  it  proper,  in  this 
•case,  to  have  ordered  an  issue  to  be  tried  by  a  jury? 

The  question  on  the  order  for  an  issue,  I  conrider  regularly 
before  us,  as  the  decree  in  the  month  of  May,  dedaiing  that 
the  respondents  were  not  barred,  and  from  which  the  appellant 
lias  appealed,  repeated  and  confirmed  the  order  for  an  issue, 
which  had  been  previously  but  conditionally  given,  and  the 
•chancellor,  in  assigning  his  reasons,  and  the  counsel  in  their 
argument^  have  considered  that  order  as  open  for  examination 
in  this  court. 

It  is  the  undoubted  jurisdiction  of  the  court  of  chancery  to 
decide  both  on  the  law  and  on  the  fact.  This  power  it  has 
always  possessed  and  exercised.  But  in  cases  of  doubt  and 
difficulty,  that  court  is  in  the  habit  of  calling  for  aid  and  infor- 
mation from  abroad.  If  an  important  question  of  law  arises  in 
the  course  of  the  cause  before  the  court  of  chancery  in  Eng- 
land, it  is  the  practice  of  that  court  to  ask  for  assistance  from 
the  courts  of  law,  either  by  associating  one  or  more  of  the 
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jadges  with  the  chancellor  in  the  heazing  of  the  cause,  or  what  i» 
more  nsoal,  by  stating  a  case  and  directing  it  to  be  argued  in 
one  of  the  courts  of  law,  and  to  be  returned  with  a  certificate  of 
the  opinion  of  the  court  on  the  question  submitted.    This  opin*^ 
ion,  when  received,  is  merely  for  information,  and  the  chan- 
cellor may  or  may  not  follow  it,  as  he,  upon  consideration, 
shall  deem  meet:  2  Ves.  Jr.,  628,  629.    It  is  in  like  manner  the* 
practice  of  that  court,  and  of  our  court  of  chancery  also,  to  ap- 
ply for  aid  to  the  courts  of  common  law,  when  the  truth  of  the 
fact  litigated  is  doubtful,  and  attended  with  difficulties.    Thi» 
the  court  does,  not  by  asking  the  opinion  of  the  court  of  law, 
but  by  directing  a  feigned  issue  to  be  tried  by  a  jury.    And  the 
verdict  of  a  jury  upon  the  fact,  like  the  opinion  of  the  judgea 
upon  the  law,  is  merely  to  inform,  and  not  to  control  the  judg- 
ment of  the  court  of  equity  upon  the  question  before  it.    It  will 
be  easy,  therefore,  to  perceive  that  ordering  an  issue  must  alwaya 
depend  upon  sound  discretion,  to  be  cautiously  and  diligentiy 
exercised,  according  to  the  circumstances  of  each  particular 
case.    Instances  are  common  in  which  the  court  of  chancery 
has  decided  for  itself  in  the  first  instance,  although  there  waa 
evidence  of  weight  on  both  sides:  2  Atk.  296;  2  Yes.  266;. 
Bamad  Ch.  Bep.  100;  CoUe's  Cas.  49.    And  where  an  issae 
bad  been  ordered,  the  House  of  Lords,  in  equity,  have  fre- 
quently, on  appeal,  reversed  the  order,  because  thetruth  of  the- 
fact  was  sufficiently  ascertained  without  it,  and  sometimes  when 
one  or  more  verdicts  have  been  actually  taken,  it  has  decided 
the  cause  in  opposition  to  them:  1  Bro.  P.  0.  68. 

If  the  testimony  be  so  contradictory,  as  that  the  truth  cannot 
be  discovered  with  certainty,  and  it  becomes  requisite  to  judge- 
merely  on  the  credibility  of  witnesses,  such  an  instance  presents- 
a  case  very  proper  and  necessary  for  an  issue  at  law.  But  in 
the  present  case  I  perceive  no  difficulty,  and,  of  course,  think 
there  was  no  necessity  for  a  jury.  We  can  decide  upon  the- 
allegation  of  fraud  with  great  certainty;  and,  indeed,  the  testi* 
mony  never  could  have  authorized  and  supported  a  verdict  in 
favor  of  the  respondent.  This  cause,  then,  ought  to  have  been, 
decided  in  the  court  below,  without  the  useless  delay  and  ex* 
pense  of  a  trial  at  law, 

8.  This  brings  me  to  consider  the  third  question,  viz. :  that 
having  the  merits  before  us,  shall  we  not  decide  finally  between 
the  parties?  I  cannot  bring  my  mind  to  doubt  of  the  authorilT' 
of  this  court.  It  is  the  settled  rule  of  the  house  of  lords,  in 
England,  upon  appeals,  always  to  give  such  a  decree  as  th* 
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court  below  onght  to  have  giren.  This  is  the  great  and  leading 
maxim  in  their  e^ystem  of  appellate  jurisprudence;  and  instances 
are  accordingly  yery  frequent,  in  which  the  lords  on  appeals 
from  interlocutoiy  orders  in  chanceiy  have  reversed  the  order^ 
and  decided  finally  on  the  merits.  1  P.  Wms.  678;  1  Woodd. 
332,  240,  241;  1  Bro.  P.  C.  68;  2  Id.  408;  8  Id.  183, 186;  4  Id. 
676,  682;  6  Id.  464,  487;  6  Id.  469;  7  Id.  222,  423. 

Their  power  on  appeals  is  exercised  with  great  latitude  iik 
dismissing  the  bill  or  modeling  the  relief,  or  granting  it  con- 
ditionally, as  may  best  answer  the  ends  of  justice,  and  the  ex- 
igencies of  the  case.  Our  system  of  jurisprudence  is  borrowed 
from  the  English  system,  and  in  all  its  great  outlines,  as  well 
as  in  its  subordinate  parts,  is  happily  modeled  after  that  admi- 
rable  monument  of  the  experience  and  wisdom  of  ages.  With- 
out some  Texy  explicit  and  peremptory  limitation  imposed  by 
statute,  I  should  haTe  concluded,  as  a  matter  of  course,  that 
this  court  possessed  appellate  powers  coiresponding  with  the 
jurisdiction  of  the  house  of  lords.  I  am  persuaded  that  it 
was  the  intent  of  the  act,  instituting  this  court,  to  give  us  the 
same  ample  and  uncircumscribed  authorities,  for  we  are  "au- 
thorized and  required,  on  appeals  from  any  decree  or  order  of 
the  court  of  chancery,  finally  to  determine  the  same,  and  all 
matters  concerning  it;  and  to  reverse,  affinn  or  alter  the  decree 
or  order,  and  to  make  such  other  decree  or  order  therein  as 
equity  or  justice  shall  require." 

The  law,  in  the  light  which  I  view  it,  appears  to  be  a  wise 
and  salutary  provision.  No  person  doubts  but  that  an  appeal 
will  lie  upon  an  interlocutoiy  order  of  the  court  of  chancery 
directing  an  issue.  Upon  such  an  appeal,  the  whole  testimony 
and  the  whole  merits  must  come  up.  The  cause  must  have 
been  ripe  for  hearing,  and  the  chancellor  must  have  heard  it, 
and  have  carefully  examined  the  pzoofs,  before  he  cotdd  have 
determined  that  ihe  testimony  raised  such  doubts  in  his  mind, 
as  to  render  it  fit  in  him  to  waive  his  own  undoubted  right  to 
decide  on  the  facts,  and  to  send  the  parties  to  another  /arum 
for  trial.  Upon  the  appeal  this  court  must  likewise  review  the 
whole  merits;  it  must,  in  fact,  decide  upon  the  merits  before  it 
can  judge  of  the  fitness  or  unfitness  of  the  order  for  an  issue; 
and  if  it  should  be  of  opinion  that  the  cause  was  too  clear  to 
admit  of  a  reasonable  doubt,  and  yet  veas  under  the  neoessitiy 
of  remanding  it,  to  receive  the  ceremony  of  a  previous  decision 
in  the  court  below,  it  would  answer  no  other  purpose  but  to 
yqftiyitftjn  for  a  year  longer  an  irritating  litigation.    It  would  be 
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sending  the  cause  back  upon  a  froiileBS  and  oppressiTe  errand 
and  when  it  retnms,  at  the  end  of  a  year,  with  the  parties  more 
angry  and  more  exhaasted,  and  with  a  large  accumnlatidn  of 
•expense  and  Tezation,  it  must  terminate  in  the  same  result  then 
•as  it  ought  to  now.  I  can  hardly  persuade  myself  that  the 
<;onBtruction  of  our  law  can  be  a  reasonable  one  which  requires 
such  a  nugatory  act,  and  which  leads  to  consequences  so  mis- 
<shieTous. 

Possessing  the  authority  to  decide  finally,  I  think  we  ought 
to  exercise  it  in  this  instance.  I  assume  it  as  a  fact,  and  one 
on  which  we  are  bound  judicially  to  act,  that  all  the  proofs  are 
before  us;  that  no  new  and  further  proof  is  behind  and  since 
•discoTered;  that  the  cause  is  as  ripe  here  at  it  was  in  the  court 
below,  for  ultimate  decision;  and  if  we  are  persuaded  in  our 
own  minds  that  the  facts  before  us  can  neyer  support  the  alle- 
gation of  fraud,  we  ought  to  say  so  and  put  an  end  to  the 
contention. 

I  haye  thus  carefully  examined  all  the  questions  of  law,  which 
iiave  arisen  in  the  course  of  the  cause.  I  forbear  to  recapitu- 
late the  facts.  They  must  be  familiar  to  every  member  of  this 
court,  and  every  member  of  the  court  is  as  competent  to  judge 
of  those  facts  as  myself.  I  will  only  observe,  that  in  viewing 
the  written  documents,  and  examining  the  intrinsic  circumstances 
and  internal  evidence  of  the  transaction,  the  truth  strikes  my 
mind  with  great  clearness  and  force.  The  whole  complicated 
charge  of  fraud  appears  to  me  to  be  absurd^  inconsistent  and 
incredible;  and  I  should  never  be  brought  to  yield  my  convic- 
tions to  any  verdict  that  might  happen  to  estaUiah  it  with  such 
slight  material  and  on  so  frail  a  foundation. 

My  opinion,  therefore,  is  on  the  merits,  as  well  as  on  the 
first  point  of  law,  that  the  decree  of  the  oonrt  of  chanoeiy 
ought  to  be  reversed,  and  the  bill  dismissed. 

BxHflioH,  J.,  was  of  the  same  opinion. 

Lewis,  J.,  was  of  opinion  that  the  decree  ought  to  be  a£Srmed. 

Lansiso,  0.  J.,  delivered  an  opinion,  recapitulating  the  evi- 
dence, and  agreed  to  the  dismissal  of  the  bill. 

Five  of  the  senators  concurred  with  Lxwxs,  J.,  in  the  opinion 
that  the  decree  ought  to  be  a£Srmed;  but  a  large  majority  of  the 
court  agreed  with  the  opinions  expressed  by  Badoliw  and  Esmt, 
JJ. 
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TuNNO  V.  Lague. 


AoxHT  Bound  to  givb  Notice  op  Non-patmsnt.— WImtb  an  agsni  i»- 
odTW  a  bill  for  collection,  he  mnst  send  notice  of  non-aooeptance  and 
non-payment  with  the  protests  to  the  remitter,  whose  dnty  it  is  to  giTe- 
immediate  notice  to  the  drawer. 

Notice  by  Agent  to  Drawee  Suppicient. — If  the  agent  himself  nn* 
dertakes  to  give  notice  to  the  drawer,  it  will  be  sufficient,  if  it  be  giTen 
as  soon  as,  under  the  circumstances  of  the  case,  it  could  have  been  re- 
ceived from  the  holder. 

What  will  Excuse  Notice. — ^The  prevalence  of  a  malignant  fever  in 
the  city  of  New  York  was  held  a  sufficient  excuse  for  not  giving  notice 
until  November  of  a  protest  of  non-payment  made  in  September. 

Action  of  cissumpsU.  The  defendant  was  the  drawer  of  a  bill 
of  exchange,  dated  Jeremie>  April  29, 1798,  on  Mallobj  &  Du- 
land,  of  New  York,  in  favor  of  the  plaintiffs,  for  four  thousand 
eight  hundred  sixty-six  dollars  and  seventy-six  cents,  payable 
sixty  days  after  sight.  On  the  eleventh  of  July,  1798,  the  bill 
was  presented  to  the  drawees,  and  protested  for  non-aocept- 
ance,  and  on  the  twelfth  September  it  was  protested  for  non- 
payment. 

At  the  trial,  B.  Lenox,  a  witness,  testified  that  be  was  an 
agent  for  the  plaintiffs,  who  reside  in  South  Carolina,  and  re- 
ceived the  bill  from  them;  th&t  the  defendant,  after  drawing 
the  bill,  came  to  New  York,  and  the  witness  on  the  first  oppor- 
tunity gave  him  notice  of  the  non-acceptance,  which  was  shortly 
before  the  eighth  of  August;  that  the  witness  afterward  re- 
moved with  his  family  into  the  country,  on  account  of  the  yel- 
low fever,  which  prevailed  in  the  city,  and  immediately  after 
his  return  gave  notice  of  the  non-payment  to  the  defendant. 

It  appeared  that  the  defendant  was  a  married  man,  and  had 
a  house  in  New  York;  that  he  went  to  St.  Domingo  on  business, 
and  returned  to  New  York  about  the  first  of  August,  where  he 
afterward  constantly  and  publicly  resided. 

A  verdict  was  taken  for  the  plaintiffs  for  the  amount  of  the 
bill,  with  interest  and  damages,  subject  to  the  opinion  of  the 
court  on  the  point,  whether  due  notice  had  been  given  to  the 
drawer  of  the  non-acceptance  and  non-payment  of  the  bill. 

Troup,  for  the  plaintiff. 
Harrison,  for  the  defendant. 

By  CouBT.  The  holder  of  a  bill  of  exchange  is  bound  to  use 
due  diligence  to  give  notice  of  non-acceptance,  as  well  as  of 
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Don-paymenty  to  the  dxawer  or  indorser  whom  he  mtends  to 
charge:  6  Btizr.  2670;  1  T.  B.  714;  Kyd.  76,  79.  Had  Lenox 
been  the  real  holder,  he  ought  to  have  giren  notice  of  the 
non-acoeptanoe  to  the  drawer,  before  the  eighth  of  August, 
•either  at  his  dweUing*hou8e,  or  if  his  reddenoe  was  not  known, 
to  have  sent  it  to  Jeremie,  where  the  bill  was  drawn.  The 
preTalenoe  of  the  yellow  fever  would  have  been  a  sufflcient  ex- 
cuse for  a  delay  of  notice  of  non-payment  until  Norember,  as 
there  was  a  stop  to  all  business  in  the  city.  But  Lenox  was  an 
agent  of  the  holder,  and  his  duty  extended  no  further  than  to 
^▼e  notice  to  his  principal  of  the  non-acoeptance  and  non-pay* 
ment,  and  to  transmit  the  requisite  protests,  in  order  that  the 
bolder  might  give  notice  to  the  drawer.  Am  the  drawer  here 
liad  notice,  before  he  could  possibly  have  reoeiTsd  it  from  the 
Temitter  of  the  biU,  he  cannot  comjilain. 

If  the  agent  undertakes  to  give  notice,  it  will  be  good,  if  it  be 
,giTen  as  early  as  it  could  haye  been  received  from  the  holder. 
It  would  be  too  rigorous  to  require  more  of  an  agent  in  such  a 
•case.  If  the  agent  does  not  use  diligence  in  sending  informa- 
tion to  the  holder  of  the  non-acceptance  or  non-paymant,  the 
latter  may,  perhaps,  suffer  for  the  negligence  of  hia  agenL  The 
plaintiflb  are  entitled  to  judgment. 
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pJonMai<iaiMib«.) 

Ssnup's  PowxB  TO  Bbtakb  Aftbb  Voluxtabt  EsoAr^— Whsra  a 
delBodant  Is  taken  in  ezeention,  sod  the  sheriff  sDows  the  prisoast 
▼olimtsrily  to  escape,  he  csnnot  afterwards  lawfoDy  letake  or  detain 
him,  withont  a  new  anthority  from  the  plaintiff,  bat  he  oan  lawfully 
retake  or  detain  the  prisoner  after  a  negligent  escape. 

XlABnJTT  OF  8HXRIFF.— When  the  priaoner  la  yolnntarily  pennitted  to 
eaeape,  hia  Tolnntary  return,  and  aaaent  to  costody,  wiU  not  prevent 
the  liability  ol  the  sheriff  for  the  escape. 

AoTKOM  of  debt,  by  the  plaintiff,  late  sheriff  of  the  city  and 
•county  of  New  York,  against  the  defendant,  one  of  hia  deputies, 
-on  his  bond  of  indemnity,  for  an  escape.  The  cause  was  tried 
in  July,  179&,  before  Bxnsok,  J. 

The  following  facts  appeared  in  evidence.  On  the  eighth 
May,  1798,  the  ca.  sa.  issued  on  judgment  o(  this  court,  in  favor 
^f  William  Journey  against  John  B.  Hicks,  which  was  deUvered 
to  Merritt,  one  of  the  plaintiffs  deputies,  who,  on  the  same  day 
arrested  Hicks,  and  Toluntarily  suffered  him  to  go  at  large, 
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keepizig  liim  in  oustody  about  an  hour.  Hioks  continued  at 
laige  until  ten  o'clook  on  the  morning  of  the  tenth  May,  when 
Merritt  retook  him  on  the  same  exeoution;  but  Hicks  was  after- 
wards seen  at  hurge  on  the  eyening  of  the  same  day.  The 
defendant  afterwards  airested  Hioks  on  the  same  execution,  and 
he  escaped  by  running  away  from  him,  but  not  while  on  the  way 
to  prison. 

The  plaintiff  paid  the  amount  of  the  execution  to  Journey. 
Mexritt  was  offered  as  a  witness  by  the  plaintiff,  but  he  was 
objected  to  by  defendant's  counsel.  The  objection  being  over- 
ruled, the  witness  testified  that  he  was  in  a  room  with  Hicks 
on  the  eighth  May,  and  then  had  the  execution;  but  he  did  not 
consider  Hicks  as  in  his  custody  on  that  day,  and  suffered  him 
to  remain  at  large;  that  on  the  tenth  May  he  arrested  Hicks,  and 
by  his  request,  delivered  him  with  the  execution  to  the  defend- 
ant, who  consented  to  receive  him;  that  the  defendant  told  the 
witness  that  he  went  with  Hicks  to  several  places,  which  con- 
sumed considerable  time,  when  Hicks  made  his  escape,  and 
afterwards  the  witness  saw  him  at  large. 

The  verdict  was  taken  for  the  plaintiff,  sul^eel  to  tha  opinion 
of  the  court  on  the  case  thus  stated. 

Siggs,  for  the  plaintiff. 

C.  L  Bogeri,  for  the  defendant. 

BADounp,  J.  The  fkct  that  Hicks  consented  to  the  second 
aireet,  on  tiie  tenth  of  May,  does  not,  I  think,  solely  depend  on 
the  express  testimony  of  Merritt.  The  circumstance  that  on 
that  day  he  was,  in  the  actual  custody  of  Merritt,  and  also  of 
the  defendant,  without  any  resistance  on  the  ground  of  their 
want  of  authority  to  hold  him,  is  alone  presumptive  evidence 
that  he  had  submitted  to  that  arrest.  As  there  is  nothing  to 
countervail  this  presumption,  the  objection  against  the  compe- 
tency of  Merritt  as  a  witness,  appears  to  me  unimportant  and 
unnecessary  to  be  considered. 

The  principal  question  is,  whether,  after  the  voluntary  escape 
suffered  by  Merritt,  and  the  subsequent  srrest  of  Hides,  con- 
sented to  l^  him,  it  was  lawful  to  detain  him  as  aprisonerf  If 
it  was  lawful,  then  it  was  the  duty  of  the  defendant  to  detain 
him,  and  he  would  be  liable  to  the  sheriff  for  the  second  escape. 
If  it  was  not  lawful,  the  second  arrest  must  be  deemed  a  nullity, 
and  the  defendant  in  that  case  would  not  be  liable.  It  ought 
to  be  observed  that  this  is  a  question  between  the  sheriff  and 
his  deputy  only,  by  which  the  interest  of  the  plaintiff  in  the  orig- 
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inal  suit  cannot  be  affected.  The  general  rule  on  the  subject 
of  escapes,  so  far  as  they  respect  the  rights  of  recaption  by  the- 
plaintiff  and  the  sheriff,  appear  to  be  well  settled: 

1.  In  case  of  a  negligent  escape,  both  the  plaintiff  and  the 
sheriff  have  a  right  to  retake  the  prisoner;  but  the  plaintiff  may 
elect  to  proceed  against  the  sheriff,  who  will  be  liable  to  him» 
unless  by  fresh  pursuit  he  retakes  the  prisoner  before  action  is 
brought; 

2.  In  case  of  a  Yoluntaiy  escape,  the  plaintiff  may  also  retake 
the  prisoner,  but  the  sheriff  cannot;  and  the  prisoner  may  re- 
sist any  attempt  by  him  for  that  purpose.  Boll.  Ab.  901,  902; 
1  Ley.  211;  1  Sid.  830;  1  Show.  174;  2  John.  21;  2  Mod.  136; 

3.  If  the  sheriff  let  the  prisoner  go  by  the  consent  of  the 
plaintiff,  neither  he  nor  the  plaintiff  can  retake  him. 

Neither  of  these  positions  extend  to  the  case  of  a  voluntary 
escape,  and  a  subsequent  Toluntaiy  return  or  submission  of  the- 
prisoner.  The  right  of  the  plaintiff,  however,  is  undoubted, 
that  he  may  elect  his  remedy,  either  against  the  prisoner  or  the 
sheriff,  notwithstanding  the  free  return  of  the  former,  and  his- 
submission  to  the  arrest,  for  as  between  the  plaintiff  and  the 
sheriff,  nothing  can  purge  a  voluntary  escape.  The  sheriff,  in 
all  events,  continues  liable  to  him,  unless  he  choose  to  relin- 
quish his  responsibility  and  pursue  his  remedy  against  the  pris- 
oner. It  is  in  this  sense,  and  in  relation  to  the  sheriff  only,  that 
the  authorities  are  to  be  understood,  when  they  say  that  a  vol- 
untary escape  cannot  be  purged. 

It  is  also  proper  to  remark,  that  neither  the  present  question, 
nor  any  of  the  rules  that  have  been  mentioned,  depend  on  the- 
statute  of  8-9  William  HE,  which  has  been  adopted  here  and 
was  cited  in  the  argument.  The  plaintiff,  before  that  statute, 
in  all  cases  of  negligent  or  voluntary  escapes,  had  a  right  to  re- 
take the  prisoner,  and  the  statute  thus  far  is  in  affirmance  only 
of  the  common  law.  It  enacts  that  if  the  prisoner  escape,  by 
any  ways  or  means  howsoever,  the  creditor  may  retake  him  by 
any  new  writ,  or  sue  forth  another  execution.  The  only  material 
r.lteration  made  by  the  statute  is,  that  the  creditor  may  also 
have  a  remedy,  by  any  other  species  of  execution. 

It  appears  to  me  essential  to  the  rights  of  the  plaintiff,  that 
the  sheriff  should  be  permitted  to  hold  a  prisoner  who  volunta- 
rily returns  and  submits  to  a  legal  process,  although  after  a  vol- 
untary escape.  He  cannot  hold  him  with  a  view  to  his  own  in- 
demnity, because,  by  being  accessory  to  the  escape,  he  violated 
the  duty  of  his  office  and  forfeited  all  right  to  the  aid  of  the 
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law.  He  is  thereby  made  liable  to  the  plaintiff  for  the  whole 
amount  of  his  demand,  and,  with  respect  to  him,  may  be  com- 
pletely sabstitated,  in  point  of  responsibility,  for  the  prisoner. 
But  he  is  the  substitute  only  at  the  election  of  the  plaintiff.  The 
latter  is  not  bound  to  look  to  the  sheriff.  He  may  continue  his 
remedy  against  the  prisoner  and  retake  him  by  new  process,  or, 
if  already  in  jail,  suffer  him  to  remain  and  admit  him  in  execu* 
tion  on  the  former  process.  If  the  prisoner  be  already  in  jail, 
on  a  voluntary  return,  and  nothing  be  done  to  determine  the 
plaintiff's  election  to  substitute  the  sheriff  it  follows,  of  course, 
that  the  prisoner  is  again  in  execution  at  the  suit  of  the  plaint- 
iff. No  act  of  the  plaintiff  is  necessary  to  that  end.  The  par- 
ties are  restored  to  their  former  situation,  unlet^s  the  plaintiff 
elects  to  proceed  against  the  sheriff;  and  until  that  be  done,  it 
must  be  lawful  in  the  sheriff  to  detain  the  prisoner. 

This  appears  to  be  a  natural  and  equitable  course  in  relation 
to  all  concerned.  It  gives  to  the  plaintiff  a  complete  redress, 
against  both  the  sheriff  and  the  defendant,  and  effectually  places 
the  remedy  against  both  in  his  power.  It  may  be  very  import- 
ant to  his  rights  that  the  prisoner  should  thus  be  deemed  to  be 
in  execution,  for  he  may  have  good  reasons  to  elect  to  pursue 
his  remedy  against  him;  but  if  the  sheriff  has  not  the  power  to 
hold  him,  this  remedy  must  again  be  defeated,  unless  the 
plaintiff  be  able  to  retake  him  by  new  procesa  In  fact,  it 
would  lead  to  the  position  that  the  plaintiff  can,  in  such  case, 
have  no  remedy  against  the  prisoner  but  by  a  new  writ,  which 
is  not  warranted  by  the  cases  on  the  subject.  As  respects  the 
defendant  himself,  no  injury  is  done*  His  imprisonment  is  the 
consequence  of  his  own  act,  by  which  he  ought  to  be  con- 
cluded; and  there  is  no  reason  why  the  law  should  interpose  to 
exempt  him  from  it.  He  is  no  more  an  object  of  favor  or  en- 
titled to  relief  than  the  sheriff  is  entitled  to  the  aid  of  the  law 
to  compel  his  return.  With  regard  to  the  sheriff,  the  responsi- 
bility he  incurs  is  a  sufficient  restraint.  Beyond  this  the  rigor 
of  the  law  ought  not  to  extend.  Neither  policy  nor  justice 
demands  it.  It  would  place  him  in  a  worse  condition  than  the 
prisoner  himself,  for  whose  responsibility  alone  he  is  bound  to 
answer.  I  therefore  think  that  the  detention  of  a  prisoner, 
under  such  circumstances,  ought  to  be  deemed  lawful,  for  the 
benefit  of  the  plaintiff,  and  in  furtherance  of  his  remedy.  If 
lawful,  it  was  the  duty  of  the  sheriff,  and,  of  course,  of  his 
deputy,  in  this  instance,  to  detain  him.  As  between  the  sheriff 
and  his  deputy,  it  was  also  material,  for  by  suffering  him  again 
10 
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to  escape,  the  sheriff  was  depriTed  of  the  benefit  of  the  plaint- 
iff's election  to  hold  the  prisoner  in  ezecutiony  so  far  as  his 
oontrnning  in  custody  afforded  the  opportuniij  and  the  means 
of  making  it. 

The  authorities  on  the  subject,  I  beUeye,  will  be  found  not 
only  to  support  the  sheriff's  right  thus  to  detain  a  prisoner,  but 
to  impose  it  on  him  as  a  duty;  and  if  he  neglect  to  do  it,  make 
him  liable  as  for  a  second  escape.  I  admit  there  is  one  case, 
that  of  the  sheriff  of  Essex,  decided  and  reported  by  Ch.  J. 
Hobart,  (Hob.  202;  15  Jac.  1)  which  is  opposed  to  this  doc- 
trine. It  was  there  ruled  that  by  a  Yoluntazy  escape  the  execu- 
tion was  so  utterly  discharged  tiiat  if  the  prisoner  afterwards 
Toluntarily  returned  and  continued  in  jail  till  the  time  of  a  new 
sheriff,  and  was  then  again  suffered  to  escape,  the  new  sheriff 
was  not  liable,  even  though  the  plaintiff  allowed  the  prisoner 
so  to  return,  and  submit  to  the  execution.  But  this  case  has 
been  repeatedly  overruled  or  denied  to  be  law:  1  Boll.  Ab.  901, 
902,  B;  10  Car.  1;  11  Yin.  26,  pi.  8  S.  0.  In  Tiner  it  is  if  he 
return:  let.  By  a  case  in  Boll.  Ab.,  where  it  was  resolred 
that  if  A.  be  in  execution  at  the  suit  of  B.  and  escape  with  the 
consent  of  the  sheriff,  and  afterwards  he  return,  or  the  sheriff 
retake  him,  and  keep  him  in  prison,  he  shall  again  be  in  execu- 
tion to  B.,  for  although  B.  may  bring  an  action  against  the 
sheriff  for  this  voluntary  escape,  yet  this  is  at  his  election,  and 
it  may  be  that  the  sheriff  is  incompetent  to  make  a  recompense. 
2d.  By  Oh.  J.  Hale,  in  James  v.  Pierce,  2  Lev.  182,  27  Car.  n. 
In  that  case  there  was  a  voluntary  escape  from  the  warden  of 
the  Fleet,  and  a  voluntary  return  of  the  prisoner.  A  new 
warden  was  appointed,  and  a  second  escape  permitted.  It  was 
resolved  that  an  action  lay  against  the  new  wuden ,  and  it  is  there 
held  that  the  plaintiff  might,  at  his  election,  take  the  prisoner 
to  be  in  execution,  and  charge  the  new  warden  for  the  last 
escape,  or  admit  him  to  be  out  of  execution  and  charge  the  old 
warden.  8d.  By  the  case  of  Lenihdl  v.  Lenihal,  2  Lev.  109;  26 
Oar.  n.,  where  there  was  a  voluntary  escape  from  the  marshal 
and  a  voluntary  return.  The  marshal  died,  and  the  office 
descended  to  his  son,  who  again  suffered  a  voluntary  escape, 
and  it  was  resolved  by  the  whole  courts  after  considering  the 
cases  above  cited  from  Hobart  and  BoUe,  that  the  action  well 
lay  against  the  son  for  a  second  escape. 

Again,  in  the  case  of  OrarU  v.  SoiUhers,  6  Mod.  188,  8  Anne, 
Grant  had  been  in  the  custody  of  the  former  marshal,  who  vol- 
untarily suffered  him  to  escape.    Ghrant  afterwards  came  volun« 
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tarilj  and  retumedy  and  being  f oond  in  custody  by  the  succeed- 
ing  maztahal,  was  detained  by  him;  upon  which  Grant  brought 
An  action  of  false  imprisonment  against  the  new  marshal.  The 
oourt  granted  an  imparlance  till  the  next  term,  but  at  the  same 
time  affirmed  that  it  was  lawful  to  detain  him,  and  that  to  suffer 
him  to  go  at  large  would  be  an  escape  in  the  second  marshal. 

It  appears  that  Oomyns,  whose  name  adds  a  sanction  to  these 
Authorities,  had  the  same  view  of  the  law  on  this  subject.  In 
his  Digest,  3  Com.  Dig.  647  E.,  he  says:  ''If  a  person  escapes 
and  afterwards  returns  to  the  prison,  the  plaintiff  may  admit 
him  in  execution,  although  he  has  a  remedy  against  the  sheriff." 
And  again.  Id.,  ''So  though  the  escape  was  Toluntary  by  the 
jailer,  and  without  the  plaintiff's  consent." 

From  the  tenor  of  these  cases,  it  appears  that  the  prisoner  is 
considered  to  be  again,  of  course,  in  execution,  at  the  suit  of 
the  plaintiff,  unless  the  latter  eyinces  his  intention  to  abandon 
that  remedy  by  proceeding  against  the  sheriff  for  the  escape. 
It  is  certain  that  it  is  not  necessary  for  him  to  take  out  a  new 
writ  against  the  prisoner,  but  may  admit  him  to  be  in  execution 
on  the  former  process.  This  is  the  express  language  of  seyeral 
of  the  cases.  The  plaintiff  may,  both  by  common  law  and  the 
statute,  take  out  such  vnit;  but  it  would  be  .absurd  to  compel 
him  to  do  it  when  this  case  does  not  require  it.  QeneraUy, 
however,  a  new  process  might  be  necessary,  for  the  sheriff  has 
no  right  to  retake  the  debtor  without  it,  and  his  Toluntary  re- 
turn is  seldom  to  be  expected. 

The  circumstance  that  in  most  of  the  cases  which  hare  been 
mentioned,  the  question  as  to  the  legality  of  the  prisoner's  de- 
tention has  arisen  on  a  second  escape  suffered  by  a  subsequent 
sheriff,  is,  in  my  opinion,  immaterial  to  its  merits.  The  case 
from  BoUe  is,  however,  not  of  that  description;  it  was  there 
decided  in  relation  to  the  same  sheriff.  But  it  cannot  be  im- 
portant. If  the  imprisonment  was  originally  unlawful,  it  can- 
not be  made  lawful  by  the  change  of  keepers.  The  rights  of 
the  plaintiff,  or  the  power  of  the  sheriff,  or  the  personal  liberty 
of  the  defendant,  cannot  depend  on  a  circumstance  like  this. 
It  must  be  obvious,  too,  that  the  question  can  seldom  arise,  ex- 
cept where  there  is  a  change  of  the  sheriff;  for  with  respect  to 
the  same  sheriff,  a  second  escape  cannot  be  material  when  he  is 
equally  liable  for  the  first. 

There  is,  I  believe,  no  subsequent  case  which  contradicts  this 
doctrine,  unless  that  of  Bavenacroft  v.  Eyles,  2  Wils.  214,  be  so 
considered.    That  was  a  voluntary  escape  on  mesne  process, 
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and  a  Yoluntazy  return  by  the  prisoner.    The  plaintiff  proceeded 
to  judgment,  bat  not  to  execution,  and  then  sued  the  warden 
for  the  previous  escape.    The  question  submitted  to  the  court, 
was,  whether  the  plaintiff,  having  proceeded  to  judgment,  could 
Tnaititiain  his  action  ?    The  court  determined  that  he  could,  and, 
in  reasoning  on  the  subject,  they  say,  that  it  being  a  Toluntaxy 
escape,  the  jailer  could  not  afterwards  retake  and  detain  him 
for  the  same  matter;  that  the  plaintiff  might  retake  him  by  an 
escape  warrant,  but  had  his  option  to  proceed  as  he  pleased, 
either  to  judgment  and  execution  againfijb  him,  or  against  the 
warden;  and  yet  they  add  that  the  prisdner  was  no  longer  in 
jail  at  the  plaintiff's  suit;  and  although  the  plaintiff  might  law* 
folly  proceed  to  judgment,  he  could  not  chaige  him  in  execu* 
tion.    This  case  appears  to  me  obscure  and    contradictoiy, 
unless  the  court  intended  to  be  understood  that  the  plaintiff,  in 
order  to  charge  him  in  execution,  was  obliged  first  to  retake 
,  him  (although  already  in  jail)  by  an  escape  warrant.    If  so,  the 
remedy  by  an  escape  warrant  being  founded  on  the  statute  of 
Anne,  1  Anne,  c.  6,  which  is  not  adopted  here,  can  hare  no  ap* 
plication  to  the  present  case.    The  case  of  Key  and  Briggs, 
Skinn,  282,  there  cited  to  be  in  point,  does  not  support  that  po- 
sition; and,  besides,  this  mode  of  redress  by  the  plaintiff,  ques* 
tionable  as  it  may  be,  was  not  connected  with  the  matter  sub- 
mitted to  the  consideration  of  the  court    It  was  sufficient  for 
the  purpose  of  that  decision  to  declare,  that  after  a  voluntary 
escape  on  mesne  process,  the  plaintiff,  although  he  proceeded 
to  judgment,  might  still  maintain  his  action  against  the  warden. 
I  think,  therefore,  this  case  does  not  bear  with  any  weight  on 
the  present  question. 

On  the  whole,  I  am  of  opinion,  both  on  principle  and  the 
authorities  on  the  subject,  that  the  seoond  arrest  being  sub- 
mitted to  by  Hicks  was  lawful,  and,  of  course,  that  his  subse- 
quent detention  by  the  defendant  was  eqnaUy  lawful.  That  the 
interest  of  the  plaintiff  was  materially  concerned  in  keeping 
Hicks  in  custody,  and  that  it  does  not  lie  in  the  mouth  of  this 
defendant  to  excuse  himself  by  the  previous  default  of  Menitt, 
whose  delinquency  cannot  purge  his  own;  and,  of  course,  that 
his  suffering  the  second  escape  was  a  breach  of  his  bond  of  in- 
demnity, and  rendered  him  liable  to  this  action. 

KxHT,  J.  The  question  is,  whether,  upon  the  facts  stated  in 
the  case,  the  defendant  is  responsible  to  the  plaintiff  upon  his 
bond.  By  the  common  law,  as  understood  before  and  during 
the  reign  of  Elizabeth,  a  voluntary  escape  of  a  prisoner,  in  exe- 
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Gution,  completely  and  forever  discharged  him  from  the  debt, 
80  that  neither  the  plaintiff  nor  sheriff  could  retake  him  for 
the  same  demand:  Bro.  tit.  Escape,  pi.  12  and  45;  Linacre 
T.  Ehodes,  2  Leon.  96;  Phillips  y.  Stone,  2  Leon.  118.  The  law 
was  afterwards  changed,  or  understood  differently;  and  there 
were  repeated  decisions  in  the  reigns  of  Charles  11,  and  of  Wil- 
liam and  Maiy,  that  after  a  voluntaiy  escape,  the  party  was 
entitled  to  new  process  against  the  debtor,  and  was  not  confined 
exclusively  to  his  remedy  against  the  sheriff,  who  might,  per- 
haps, be  unable  to  indemnify  him:  2  Mod.  159;  T.  Jones,  21; 
1  Sid.  330;  1  Lev.  211;  1  Yent.  269;  L  Show.  169;  1  Salk.  271. 
The  statute  of  8  and  9  Will,  m,  c.  27,  gave  the  party  the  like 
remedy  of  further  process  against  the  debtor's  person,  as  well 
as  of  process  against  his  property,  after  a  voluntary  escape; 
and  it  was,  therefore,  in  part  declaratory  of  the  law,  as  ante- 
cedently received  and  established.  But  neither  the  decisions 
previous  to  the  statute,  nor  the  statute  which  pursued  and  sane* 
tioned  them,  impaired  the  plaintiff's  right  of  action  against  the 
sheriff,  or  gave  the  sheriff  any  authority  to  retake  the  prisoner 
upon  the  original  process.  The  law  in  that  respect  continued 
the  same  as  before,  that,  after  a  voluntary  escape,  the  authority 
of  the  sheriff  over  the  prisoner  is  gone,  and  he  cannot  retake  or 
detain  without  new  authority  from  the  plaintiff:  8  Co.  52,  56: 
Hob.  202;  2  Wils.  295;  5  T.  B.  25;  1  Sid.  830;  1  Show.  169;  1 
Yent.  869.  Some  of  the  oases  speak  of  a  prisoner  upon  a  volun- 
tary return,  after  a  voluntary  escape,  as  again  in  execution;  but 
it  will  appear,  upon  an  examination  of  those  cases,  that  they  all 
terminate  in  this  conclusion,  that  he  is  to  be  deemed  so,  at  the 
election  of  the  plaintiff,  and  for  his  benefit,  and  not  at  the  elec- 
tion of  the  sheriff.  It  was  said  arguendo  in  the  case  of  James  v. 
Pierce^  1  Yent.  129,  8  Eeb.  453,  and  seems  to  have  been  agreed 
to  by  the  court,  that  although  the  plaintiff  may  elect,  yet,  until 
he  makes  his  election,  the  prisoner  cannot  be  said  to  be  in  exe- 
cution; and  Hale,  in  giving  the  opinion  of  the  court,  said  that 
if  the  prisoner  should  bring  trespass  against  the  jailer  for  being 
detained  after  a  voluntary  escape,  the  jailer  could  not  defend  him- 
self. The  same  doctrine  was  laid  down  in  the  case  of  Bavenscrqft 
V.  Eyles,  2  Wils.  294;  and  Chief  Justice  Wilmot  observed  that  a 
prisoner  when  voluntarily  suffered  by  the  jailer  to  escape,  is  in- 
stantly at  large,  and  that  the  jailer  cannot  retake  or  detain  him 
for  the  same  matter,  and  that  although  he  voluntarily  returns, 
he  is  not  a  prisoner  at  the  plaintiffs  suit,  even  if  he  is  locked  up 
every  night     All  the  improvements,  since  the  reign  of 
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beihy  upon  the  law  of  voluntary  escapes,  have  been  made  for  the- 
exclusive  benefit  of  the  plaintiff;  none  of  them  have  been  in- 
tended to  relieve  the  sheriff  in  any  respect  from  the  conse- 
quences of  his  tort. 

The  only  case  that  looks  like  a  qualification  of  the  law,  as  I 
have  stated  it,  is  that  of  a  voluntary  escape  and  return,  and 
continuance  in  prison  until  the  succession  of  a  new  sheriff.  In 
that  instance  it  is  decided,  2  Lev.  109, 132;  6  Mod.  182;  Hob. 
202,  corUra ;  that  the  new  sheriff  is  bound  to  detain  the  pris- 
oner, and  is  liable  for  his  escape,  because  the  plaintiff  has  hia 
election  to  consider  him  again  in  execution.  If  this  be  a  legal 
distinction,  the  reason  of  it  may  be  that  the  prisoner  oomea 
regularly  and  by  color  of  law  to  the  custody  of  the  new  sheriff, 
which  is  su£Scient  to  justify  him  to  detain.  The  new  sheriff  is- 
charged  with  the  custody  of  all  prisoners  delivered  over  by  hi» 
predecessor,  or  that  are  in  jail,  if  his  predecessor  die  in  aS&ce;, 
and  the  books  accordingly  say,  8  Go.  72,  b.  n.  8,  that  no  mis- 
chief arises  to  a  new  sheriff,  if  he  keep  all  the  prisoners  well 
until  he  hath  perfect  notice  of  all  the  executions.  The  oase» 
assign  as  one  reason  for  the  right  of  action  against  the  new 
sheriff,  that  the  plaintiff  is  never  to  be  without  a  remedy;  and 
if  the  old  sheriff  is  dead,  his  right  of  action  against  him,  being- 
personal,  is  dead  also:  Dyer,  822;  1  Boll.  Ab.  921;  T.  Jones». 
21;  or,  if  the  plaintiff  had  affirmed  the  prisoner  in  execution,, 
during  the  time  of  the  former  sheriff,  then  all  remedy  against 
him  would  equally  have  ceased.  In  these  instances,  unless  the- 
successor  was  responsible  for  all  the  prisoners  turned  over  to- 
him,  the  plaintiff  might  be  left  remediless. 

The  conclusion  which  I  draw  from  a  review  of  the  numeroua- 
cases  upon  this  subject,  and  from  which  I  have  endeavored  to- 
extract  the  substance,  results  in  these  propositions:  1.  That 
after  voluntary  escape,  the  sheriff  who  permitted  the  escape^ 
cannot  retake  or  detain  the  prisoner  without  authority  from  the- 
plaintiff;  that  all  his  legal  control  over  the  prisoner  ceases  by 
his  own  wrong,  and  no  act  of  his,  and  no  assent  of  the  prisoner,, 
with  whom  he  must  be  deemed  in  collusion,  can  help  him. 
The  law  will  not  help  a  sheriff  to  retake  or  detain  a  prisoner 
after  a  voluntary,  although  it  may  after  a  negligent,  escape.  Thia 
rule  is  extremely  sound  in  principle,  and  salutary  in  its  tend-^ 
ency  to  prevent  any  collusion  between  the  sheriff  and  his  pris- 
oners, and  to  secures  to  the  public  the  faithful  and  vigorous  exe- 
cution of  process;    2.    That  the  plaintiff   shall  never  suffer 
for  the  sheriff's  default.     The   law  is  active  to  help  him» 
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and  accordingly  gives  him  his  election  to  charge  the  sheriff^  or 
to  pursue  the  defendant  with  fresh  process;  and,  if  the  defend- 
ant has  voluntarily  put  himself  in  prison  again,  instead  of  fresh 
process,  which  would  be  useless,  he  may  detain  him,  by  a£Srm- 
ing  him  to  be  again  in  execution.  And  as  all  the  authority  of 
the  sheriff  over  the  prisoner,  subsequent  to  a  voluntaiy  escape, 
must  be  derived  from  the  act  of  the  plaintiff,  it  follows  that 
until  such  fresh  process  is  received,  he  cannot,  in  the  one  case, 
retake,  and  that  until  notice  is  given  of  the  plaintiff's  election 
to  hold,  he  cannot,  in  the  other  case,  detain  the  prisoner. 
There  is  no  evidence  of  any  such  election  in  the  case  before  the 
court.  The  sheriff  must  be  considered  as  having  paid  the  debt, 
by  reason  of  the  first  escape,  and  he  was  not  injured  by  the  act 
of  the  present  defendant,  who  had  no  lawful  authority  to  detain 
the  prisoner.  Whether  Hicks  was  or  was  not  voluntarily  in 
custody  a  second  time  is,  therefore,  immaterial,  and  judgment 
ought  to  be  rendered  for  the  defendant. 

Bbmsoh,  J.  The  plaintiff  was  sheriff,  and  the  defendant  and 
Merritt  were  his  deputies.  Merritt  having  Hicks  in  custody  on 
execution,  voluntarily  suffered  him  to  escape.  Hicks  was  after- 
wards, voluntarily,  in  the  custody  of  the  defendant,  and  as 
intended  on  the  execution,  and  he  tiien  escaped  from  the  defend* 
ant.  The  plaintiff  has  since  paid  to  the  party  the  amount  of  the 
execution,  and  has  thereupon  brought  the  present  suit  against 
the  defendant  on  his  bond  of  indemnity,  and  a  verdict  has  been 
taken  for  him  subject  to  the  opinion  of  the  court  on  the  question, 
whether  the  defendant  could  lawfully  have  detained  Hicks  ? 

The  law  on  this  question  is  conceived  to  lie  within  a  veiy  nar- 
row compass.  **  If  A.,  be  in  execution  at  the  suit  of  B.,  and 
escape  with  the  consent  of  the  sheriff,  and  afterwards  the  sheriff 
retakes  him,  and  keeps  him  in  prison,  he  shall  be  in  execution 
to  B.,  for  although  B.  may  bring  an  action  against  the  sheriff  for 
this  voluntary  escape,  yet  that  is  at  his  election,  and  the  party 
in  execution  shall  not  by  his  own  wrong  put  B.  to  his  action 
against  the  sheriff  contrary  to  his  will;  and  it  may  be  that«the 
sheriff  is  not  able  to  give  him  recompense.  So  adjudged  on  an 
avdUa  querela  bj  A.  against  B. ,  brought  on  this  surmise."  Boll. 
902,  s.  8.  In  the  same  case,  as  found  in  another  book,  it  ia 
said  that  A.  '*  returned  to  the  prison,"  11  Yin.  326.  <<  If  the 
prisoner  escape  of  his  own  wrong,  the  sheriff  may  take  him,  and 
keep  his  body  under  custody,  till  he  hath  agreed  with  him,  or 
may  have  an  action  on  the  case  for  his  tortious  escape,  and  hd 
■hall  never  have  an  audita  querela  against  the  sheriff;  but  it  is 
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otherwise  when  he  escapes  with  the  consent  of  the  jailer,  for 
then  he  cannot  take  him  again;  and  in  sach  case  he  shall,  for 
his  discharge,  have  an  audita  querela."  3  Coke,  62. 

''If  the  defendant  will  return  and  remain  in  prison,  until  a 
new  sheriff  is  made,  and  be  then  turned  oTer  to  the  new  sheriff, 
he  shall  be  so  far  in  execution  as  that  if  he  should  escape  agaiu, 
the  plaintiff  may  have  his  election^  either  to  take  him  to  have 
been  in  execution,  and  charge  the  new  sheriff  for  the  last  escape, 
or  admit  him  to  hare  been  out  of  execution,  and  charge  the  old 
sheriff;  for,  perhaps,  the  old  sheriff  may  not  be  responsible,  or 
maybe  dead;  and  because  it  would  be  mischieyous  if  the  new 
sheriff  might  excuse  himself  by  saying  that  the  defendant  was 
not  a  prisoner,  and  so  he  could  not  detain  him;  for  sheriffs  per- 
mit prisoners  in  execution  to  go  out,  on  security,  and  when  they 
are  sued  they  plead  a  retaking  on  first  rait,  and  so  the  prison- 
ers go  out  and  return,  at  their  pleasure;  and  if  the  new  sheriff 
may,  notwithstanding  he  had  the  defendant  actually  in  prison, 
excuse  himself  in  this  way,  that  the  old  sheriff  permitted  a  toI- 
untaxy  escape,  all  the  cxeditors  of  the  prisoner  who  was  put 
there  in  the  time  of  the  old  sheriff  would  be  defrauded;  for  it 
will  be  very  easy  for  the  new  sheriff  to  prore  a  Toluntaxy  escape 
by  the  old  sheriff,  when  it  might  not  hare  been  in  the  power  of 
the  creditor  to  hare  proved  it  to  have  been  Toluntary/'  2  Lev. 
189, 132. 

''Although  the  escape  is  voluntazy,  yet  debt  (on  the  judg- 
ment) will  lie  against  the  party  who  escapes,  and  a  scire /ac%a$ 
'will  also  lie  on  it  against  him."  1  Vent  269. 

^'  On  an  escape  against  the  will  of  the  sheriff,  either  the 
plaintiff  or  the  sheriff  may  retake.  On  an  escape  with  the  con- 
cent of  the  sheriff,  the  plaintiff  only  hath  remedy  to  take,  and 
not  the  sheriff."  1  Show.  177.  The  law  in  reference  to  the 
point  or  question  in  the  present  case,  as  collected  from  these 
authorities,  appears  to  be: 

1.  That  as  it  relates  to  the  plaintiff,  there  is  no  difference 
whether  the  escape  is  Yoluntary  or  tortious,  and  that  he  has  the 
same  remedies  in  the  former  as  in  the  latter  case;  either  he  may 
take  out  new  process;  or,  if  the  defendant  should  be  in  custody 
without  new  process,  he  may  then,  as  it  would  seem  by  some 
other  act,  afibrm  him  still  to  be  in  execution,  or  he  may  bring 
an  action  of  debt  on  the  judgment;  or  revire  it  by  scire 
facias  ;  or  bring  an  action  for  the  escape  against  the  sheriff, 
and  without  being  liable  to  an  audita  querela^  in  the  meantime, 
before  he  fibril  have  elected  between  these  sereral  remedies; 
but. 
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2.  That  as  it  relates  to  the  sheriff,  here  is  a  difference  in  the 
two  cases:  for  that  where  the  escape  is  tortious  the  sheriff  has 
every  requisite  remedy;  either  he  may  retake  the  defendant,  and 
detain  him  till  he  is  indemnified;  and  also  being  in  the  mean* 
time  liable  to  an  aiofifa  ^u^'-ela;  or  hemay  elect  not  to  retake  him, 
but  bring  an  action  against  him  for  the  escape;  on  the  oontraiy, 
where  the  escape  is  Toluntaxy,  he  has  no  remedy;  he  cannot, 
without  new  process  by  the  plaintiff,  retake  the  defendant,  and 
even  if  the  defendant  should  Toluntarily  return  into  custody, 
yet  he  cannot,  unless  the  plaintiff  will  afllrm  him  to  be  in  execu- 
tion,  detain  him,  and  if  he  should  so  detain  the  defendant,  an 
audita  querela  will  lie  against  him; 

3.  If  the  defendant,  however,  shall  be  in  pxison  when  a  new 
sheriff  shall  happen  to  come  into  office,  and  be  turned  OTer  to 
the  new  sheriff,  that  the  new  sheriff  has  then  a  right  to  detain 
him;  and  the  reason  with  the  law,  for  implying  this  right  in  the 
new  sheriff,  is  for  the  sake  of  cozrelatiTe  duty  which  would 
then  be  implied  in  him,  to  detain  the  defendant,  in  order  thereby 
not  only  to  gire  the  plaintiff  an  additional  surety  in  the  event 
of  a  second  escape,  but  also  to  prerent  the  fraud  to  which  he 
would  otherwise  be  exposed;  so  that  it  is  intended  for  the  ad- 
Tantage  and  safely  of  the  plaintiff,  and  not  for  any  emolument 
or  other  benefit  to  the  new  shexiff,  and  certainly  not  for  any 
remedy  to  the  old  shezifll  Indeed,  the  law  cannot  consistently 
with  itself  interpose  for  the  sheriff  when  there  has  been  a  vol- 
untazy  escape;  for  the  escape  being  imputed  to  him  as  his  own 
fault,  it  is  fit  he  should  be  left  to  suffer  the  consequences  of  it. 
It  remains  to  be  noticed,  that  the  defendant  reserved  a  question 
as  to  the  evidence  of  the  fact,  whether  when  Hicks  came  into 
his  custody,  he  came  voluntarily;  but  if  the  law  is,  as  has  been 
stated,  that  the  defendant,  in  whatever  manner  he  might  have 
acquired  the  custody  of  Hicks,  without  new  process  by  the 
party,  could  not  lawfully  have  detained  him,  then  the  fact  itself 
is  immaterial,  and,  consequently,  the  consideration  of  the  evi- 
dence of  it  may  be  omitted.  I  am,  therefore,  of  opinion  that 
there  must  be  judgment  for  the  defendant. 

Lswis,  J.,  was  of  the  same  opinion. 

LAHsnro,  0.  J.,  being  related  to  the  plaintiff,  gave  no  opinion. 

Judgment  for  the  defendant 

On  account  of  the  thorongh  examination  given  by  the  jndges  to  tbii 
•fnestion,  it  is  thought  best  to  give  the  dieeenting  opinion  of  Raddiff,  J.,  as 
weU  as  the  opinions  of  the  othm,  eepeeially  becanae  in  Oarthrae  v.  OtatiM^ 
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5  Leigh,  288,  Tncker,  J.,  prefen  to  agree  with  Raddiff,  J.,  in  his  view  of 
the  Uiw  in  this  case.  Tucker,  J.,  in  that  case,  says:  "Unleas  we  adopt, 
without  any  good  reason,  the  notion  that  he  is  not  in  custody,  the  new  pio- 
eess  or  escape  warrant  would  he  useless  and  Tain.  Pressed  hy  these  difficul- 
ties, douhtlesB  there  are  some  loose  dicta  in  the  New  York  cases  which 
intimate  that  where  there  has  heen  a  voluntary  return,  there  must  he 
notice  given  hy  the  plaintiff  of  his  election  to  hold,  or  the  sheriff  cannot 
detain  the  prisoner:  per  Kent,  J.,  in  Lansing  v.  Fleet,  2  Johns.  Gaa.  3;  or 
he  must  affirm  him  still  to  he  in  execution:  per  Benson,  J.,  Id.;  and  per 
Spencer,  J.,  on  the  authority  of  these  dieta,  in  Thampeon  v.  Laekwoodp  15 
Johns.  259.  I  know  of  nothing  upon  which  to  rest  such  a  position.'*  This 
case,  however,  has  heen  approved  of  in  New  York  in  Thamipmm  t.  Xodb- 
wood,  and  in  LUti^field  v.  Brwm,  1  Wend.  403. 


Eblly  v.  Harrison. 

[2  Jonm's  Gash,  ».] 

Bight  or  Azjbn  to  Doweb.— K.,  a  native  of  Ireland,  removed  to  New 
York  in  1760»  where  he  continued  to  reside  until  his  death,  in  1798L 
He  left  his  wife  in  Ireland,  who  was  a  native  of  that  country,  hut  a 
suhject  of  the  long  of  Great  Britain,  and  who  continued  to  reside  there 
until  the  time  of  his  death.  It  was  held  that  the  wife  of  E.»  heing  an 
alien,  could  recover  dower  of  those  lands  only  of  which  E.  was  seised 
hefore  the  American  revolution,  or  the  Fourth  of  July,  1776,  and  not 
of  thoee  acquired  after  that  period. 

Bights,  how  AFFBcrrsD  by  Divisiok  or  Ck)uifTBY.— The  division  of 
an  empire  works  no  forfeiture  of  a  right  previously  acquired. 

AonoN  of  dower.  The  cause  was  tried  before  Hadcuww,  J,, 
on  the  eighteenth  of  November,  1799,  when  a  yerdict  was  found 
for  the  demandant,  subject  to  the  opinion  of  the  court,  on  a 
case  containing  the  following  facts: 

The  marriage  of  the  demandant,  seisin  and  death  of  her  hus- 
band were  admitted.  The  demandant  and  her  husband,  John 
Kelly,  were  bom  in  Ireland,  where  they  were  married  in  1750 
About  the  year  1760,  John  Kelly  came  to  the  city  of  New  York 
where  he  resided  at  the  commencement  of  and  during  the  Amer- 
ican revolution,  and  continued  to  reside  in  the  state  of  New 
York,  until  his  death,  which  happened  in  the  autumn  of  the 
year  1798.  The  demandant  is  a  subject  of  the  king  of  Great 
Britain,  having  continued  to  reside  in  Ireland  from  her  birth  to 
the  present  time. 

B,  Livingston  and  D.  A.  Ogden,  for  the  demandant,  cited 
Plowden,  as  to  alienage,  21,  26,  27,  81,  82,  119;  1  Yent  417; 
1  P.  Wms.  127;  Calvin's  case,  7  Co.  54;  Kirby,  413;  Bract. 
427;  Stat.  7  and  10  Anne,  Treaty  of  Peace,  1703,  arts.  5  and  6^ 
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Treaty  of  Amity,  in  1794,  art.  9,  Molloy,  288;   Ooldsb.  29; 
Fogeys  case,  5  Co.;  Mooxe,  4;  Dyer,  282;  7  T.  B.  898. 

Thmp  and  Edriaon,  for  the  defendant,  cited  1  Bao.  Ab.  HU 

Alien,  B.  and  0. 

• 

Bapclot,  J.  It  appears  that  John  Kelly  was  a  subject  oi 
Great  Britain  previons  to  the  rerolution;  that  he  resided  at  that 
time  in  the  city  of  New  York,  and  continued  to  reside  in  iin» 
state  until  his  death,  in  1798.  His  widow,  the  present  demand- 
ant, has  always  resided  in  Ireland,  and  continued  a  British  sub- 
ject. She  had,  therefore,  antecedent  to  the  revolution,  a  capa- 
city, in  the  erent  of  her  husband's  death,  to  take  and  demand 
her  dower.  The  question  is,  whether  by  the  rcTolution  she  is 
deprived  of  that  right.  If  the  case  had  been  silent  as  to  her 
continual  residence  abroad,  it  might  have  been  presumed  that 
her  condition  followed  that  of  her  husband;  but  she  is  expressly 
stated  to  be  a  British  subject,  and  always  to  have  remained  in 
Ireland.  I  think  the  validity  of  her  claim,  therefore,  depends 
on  the  general  question,  how  far  the  rights  of  individuals  with 
r^ard  to  property,  are  affected  by  the  revolution.  The  treaties 
between  the  United  States  and  Great  Britain  do  not  appear  to 
me  to  reach  this  case.  The  one  of  1783  merely  forbids  all  for^ 
feitures  and  confiscations  on  either  side,  and  that  of  1794  pro- 
vides that  the  subjects  and  citizens  of  both  nations,  holding 
lands  in  the  territories  of  the  other,  may  sell,  devise  and  dis- 
pose of  them  at  their  pleasure^  and  shall  be  entitled  to  all  legal 
remedies,  etc.  These  provisions  seem  only  to  relate  to  rights 
that  are  vested  and  complete.  The  interest  now  claimed  was 
not  vested  either  at  the  time  of  the  revolution,  nor  at  the  date 
of  either  of  those  treaties,  and  is,  therefore,  to  be  considered  as 
independent  of  them. 

In  general,  the  severance  or  revolutions  of  empire,  I  think, 
ought  not  to  affect  the  rights  of  individuals  with  regard  to 
property,  and  it  does  not  appear  to  me  material  whether  that 
right  be  contingent  or  absolute.  It  is  sufficient  that  it  had  a 
commencement  or  inception,  and  actually  attached  to  a  specific 
subject.  In  the  present  case  the  demandant,  by  her  intermar- 
riage with  John  Kelly,  had,  previous  to  the  revolution,  acquired 
a  right  eventually,  in  case  of  his  death,  to  be  endowed  of  the 
estate  of  which  he  was  then  seised. '  The  right  was  thus  far 
Acquired,  and  although  dependent  on  the  contingency  of  her 
surviving  him,  she  ought  not  to  be  deprived  of  it  by  the  cir- 
cumstance, that  a  revolution  intervened,  before  the  contingency 
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happened.  Until  the  period  of  the  rerolution,  she  therefore 
had  a  capadty  and  a  right  to  be  endowed  at  his  death,  of  the 
lands  of  which  he  was  then  seised,  and  had  been  seised  during 
the  coTertnre,  and  that  right  must  be  deemed  to  continue.  I 
think,  however,  it  ought  not  to  be  extended  bejond  that  period, 
and  applied  to  lands  subsequently  acquired.  At  the  revolution 
she  became  an  alien,  and  her  husband  an  American  citizen. 
The  independence  of  this  country,  by  creating  a  new  sot* 
ereignty,  necessarily  had  that  effect.  Black.  Com.  181;  Co.  lit. 
31.  The  general  principle,  therefore,  that  an  alien  cannot  be 
endowed  seems  to  be  properly  applicable  to  all  lands  which  her 
husband  acquired  in  the  character  of  an  American  citizen. 
This  qualification  of  her  claim  will  not  affect  any  right  which 
had  actually  attached,  at  the  period  of  the  revolution,  and  such 
rights  only  are  we  bound,  by  the  policy  and  justice  of  the  case, 
to  maintain.  She  had  it  in  her  power  to  pursue  the  condition 
of  her  husband,  and  entitle  herself  to  the  like  claim  in  his  sub> 
sequent  estate.  Not  having  done  this,  she  must  be  deemed  to 
have  continued  a  British  subject,  and  ought  from  that  period 
to  be  restricted  to  her  rights  as  such. 

I  am,  therefore,  of  opinion  that  the  demandant  is  entitled  tc 
judgment,  in  resi>eot  to  those  lands  only  of  whioh  her  husband 
was  seised  before  the  revolution,  to  wit;  on  the  fourth  of  July. 
1776. 

Sent,  J.  The  demandant  must  be  considered  as  an  alien. 
She  was  not  in  fact  a  resident  of  the  United  States,  at  the 
declaration  of  independence,  nor  do  I  perceive  that  she  can  be 
considered  a  resident  by  construction  of  law.  If  she  had  been 
here  previously,  and  was  at  the  time  absent,  animo  redetindi,  or 
although  she  had  never  resided  in  America,  yet  if  we  could 
collect  from  the  case,  that  the  separation  between  her  and  her 
husband  was  intended  to  be  temporary  merely,  and  that  in  the 
year  1776,  she  really  meditated  a  removal  here,  and  afterwards 
effected  it,  or  was  prevented  by  inevitable  accident,  in  such 
cases  I  might  perhaps  be  disposed  to  consider  the  residence  of 
her  husband  constructively  as  her  residence.  But  the  case 
before  us  will  not  justify  any  such  intendment.  Her  husband 
had  left  her,  six  years  previous  to  our  independence,  and  the 
separation  continued  till  his  death,  1798.  The  inference  from 
these  facts  must  be,  that  there  was  a  permanent  separation  by 
agreement  of  the  parties,  and  not  being  a  resident  within  the 
United  States,  in  July,  1776,  either  in  fact  or  in  law,  nor  natnr* 
alized  since,  she  is  an  alien. 
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Being  an  alien,  the  next  point  that  arises  in  the  case  is,  how 
far  can  she  support  her  claim  of  dower? 

I  admit  the  doctrine  to  be  sound  {Calvin's  case,  7  Co.  27  b; 
Eirbj  Bep.  143,)  that  the  division  of  an  empire  works  no  for* 
feiture  of  a  right,  previously  acquired,  and  as  a  consequence  of 
it,  that  all  the  citizens  of  the  United  States,  who  were  bom  prior 
to  our  independence,  and  under  the  allegiance  of  the  king  of 
Ghreat  Britain,  would  be  still  entitled  in  Great  Britain  to  the 
rights  of  British  subjects.  But  the  rule  will  not  apply,  e  con- 
versOy  that  British  subjects  have  with  us  the  privileges  of  citi- 
zens; and  for  this  evident  reason,  that  the  sovereignty  of  the 
United  States  was  created  by  the  act  of  independence,  and  there 
could  be  no  previous  right  acquired  in  respect  to  it,  and  con- 
sequently none  to  lose;  nor  could  it  include  any  persons,  other 
than  residents  at  the  time,  within  its  jurisdiction.  The  revo- 
lution, accordingly,  left  the  demandant  where  she  was  before, 
and  impaired  no  right  she  then  enjoyed.  She  is  entitled  now  to 
dower  in  all  lands  of  which  she  would  have  been  dowable,  had 
her  husband  died  at  that  time.  But  being  an  alien  she  cannot 
since  have  acquired  rights  of  property  which  aliens  are  not  per- 
mitted to  acquire;  and  to  render  her  doWable  of  lands  purchas- 
ed by  her  husband  subsequent  to  July,  1776,  is  to  vest  her  with 
a  right  not  then  vested.    . 

By  marriage,  she  was  capable  of  being  endowed  of  lands 
purchased  by  her  husband  at  any  time  during  the  coverture. 
But  the  right  could  not  attach  till  the  land  was  purchased,  and 
I  distinguish  between  the  capacity  to  acquire  and  the  vested 
right.  The  revolution  took  away  the  one  and  did  not  impair 
the  other. 

I  am  of  opinion,  therefore,  that  if  the  lands  of  which  dower 
is  now  claimed,  were  owned  by  the  demandant's  husband,  on 
the  fourth  of  July,  1776,  she  ia  entitled  to  dower ;  otherwise 
not. 

BmsoN,  J.,  oonourred. 

Laksino,  0.  J.,  and  Lewis,  J.,  were  of  opinion  that  she  was 
entited  to  recover,  whether  the  seisin  of  her  husband  of  the 
land  of  which  she  claimed  her  dower,  was  before  or  after  the 
revolution. 

Judgment  for  the  demandant,  for  dower  in  lands  of  whiob 
her  husband  was  seised  prior  to  the  revolution. 

This  case  ib  dted  in  1  Scribner  on  Dower,  7,  10;  in  2  Kent  Com.  S!i  S 
Id.  36.    On  the  second  j^ioiaeeApihorp  v.  Backus^  on  p.  26. 
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Rickets  v.  Liyinoston. 

[2  JohsmVs  Gasm,  97.] 

LlOACT,  Whbthsb  a  Payment  of  Debt.— In  an  action  bronght  by  A. 
against  an  executor  for  a  legacy,  the  defendant  offered  in  evidence  an 
acoonnt,  and  certain  bonds  which  bad  been  paid  and  canceled  by  the 
testator,  on  which  there  was  an  indorsement  by  the  testator,  that  by 
agzeement  between  A.  and  B.  they  were  to  be  chazged  to  the  account  of 
A.,  and  the  bonds  were  for  that  reason  canceled.  The  indorBcment 
was  prior  to  the. date  of  the  wilL  It  was  held  that  the  account  and 
indofsement  made  on  the  bonds  were  not  sufficient  evidence  to  support 
the  debt  set  up  against  A.  by  the  executor.  And  that  if  the  debt  had 
been  proved,  it  would  not  have  been  released  or  extinguished  by  the 
legacy. 

Action  of  debt  for  a  legacy  doe  to  the  wife  of  the  plaintiff, 
as  redduaiy  legatee,  under  the  will  of  P.  Y.  B.  Idvingaton, 
deceased.    Plea,  nil  debet. 

The  cause  was  tried  at  the  March  circuii,  before  Esnt,  J. 
The  demand  of  the  l^acy  was  proved.  The  defendant,  in 
support  of  his  right  to  retain,  offered  to  prove  that  the  testator 
married  the  mother  of  the  plaintiff,  who  was  the  widow  of 
William  Bickets,  deceased,  and  that  a  large  account  was  enter- 
ed in  the  testator's  books  against  John  Bickets,  the  plaintiff's 
brother,  comprising  among  other  things,  the  amount  of  several 
bonds  and  other  articles,  paid  for  the  account  of  the  family  of 
William  Bickets,  and  among  the  rest  to  the  plaintiff,  for  which 
a  balance  was  due  tb  the  testator,  on  the  second  of  July,  1784, 
of  six  hundred  and  nine  pounds  six  shillings  and  eleven  pence. 

The  four  bonds  mentioned  in  the  account,  were  also  offered  in 
evidence.  One  of  them  was  given  to  the  testator,  and  the  other 
three  were  paid  and  taken  up  by  him.  On  each  of  the  bonds 
was  the  follovmig  indorsement,  in  the  handwriting  of  the  testa- 
tor: "  1791,  November  17.  Upon  the  settlement  of  Jacob  Bick- 
ets and  James  Bickets,  the  within  bond  charged  in  my  account, 
is  to  be  paid  by  James  Bickets,  that  is  to  say,  the  whole  balance 
of  my  account  due  to  me.  I  therefore  give  the  said  bond  to  be 
canceled,  which  was  done  in  my  presence,  by  tearing  off  the 
seals." 

This  evidence  was  rejected  by  the  judge,  and  a  verdict  vraa 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  oourt,  as  to 
the  admissibility  and  effect  of  the  evidence. 


BdmSUUm^  for  the  plaintiff. 

Troup  and  BdriBon,  for  the  defendant. 
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Badolzff,  J.  This  is  an  action  of  debt  for  a  legaoy,  bequeathed 
by  the  defendant's  testator  to  Sarah  Biokets,  one  of  the  plaint- 
iffs. The  plea  is  nil  debet^  and  the  defendant  insists  on  the  right 
to  retain  the  legacy,  or  a  part  of  it,  in  satisfaction  of  the 
debt  claimed  to  be  due  from  the  plaintiff,  James  Bickets,  to  the 
testator. 

Two  questions  arise: 

1.  If  such  debt  did  exist,  was  it  not  released  or  extingmshed 
by  the  subsequent  will  of  the  testator  ? 

2.  If  not,  whether  there  is  sufficient  proof  of  the  debt? 

1.  If  the  debt  did  exist  against  the  present  plaintiff,  James 
Bickets,  the  subsequent  legacy  to  Sarah  Bickets  did  not  extin- 
guish it.  A  legacy  to  one,  who  at  the  date  of  the  will,  is  in- 
debted to  Ihe  testator,  does  not  release  or  extinguish  the  debt, 
unless  it  appears  to  be  so  intended  on  the  face  of  the  will.  It 
remains  subject  to  the  residuaiy  or  other  dispositions  of  the  will, 
and  if  not  disposed  of,  will  be  decreed  to  the  next  of  kin.  In 
ihe  case  of  Brown  t.  Sehoyn,  8  Bro.  0.  0.  110,  Temp.  Talbot, 
2i0y  there  was  parol  proof  that  the  testator  intended  the  debt 
should  be  released,  which  was  rejected.  The  legacy  to  Sarah 
Bickets,  in  the  present  case,  is  expressed  in  the  same  terms  as 
the  legacies  giyen  to  the  other  daughters,  being  ''  in  addition  " 
to  what  he  had  already  given  them.  There  can,  therefore,  be 
no  inference  from  this  mode  of  expression,  in  favor  of  this  par- 
ticular legacy.  It  would  rather  seem,  that  the  testator  meant  to 
place  all  his  daughters  on  the  same  footing;  and  if  he  had  a 
different  intention  with  respect  to  this  debt,  it  is  probable  he 
would  have  expressed  it.  The  clause  in  the  will,  requiring  his 
flon  Philip  to  account  for  the  moneys  with  which  he  stood 
charged  in  his  books,  deducting  what  he  had  paid  for  his  son 
William,  can  have  no  influence  on  this  question.  It  might  re- 
quire a  different  artangement,  and  it  does  not  appear  iliat  he 
stands  under  the  will  on  the  same  footing  with  the  daughters. 
If,  therefore,  the  debt  did  exist,  it  cannot  be  considered  aa 
affected  or  extinguished  by  the  will.    But, 

2.  I  think  there  is  not  sufficient  evidence  to  establish  the 
debt.  Originally,  it  was  not  a  debt  of  either  of  the  x>l&intiff9. 
The  only  evidence  that  it  was  assumed  by  James  Bickets,  arises 
from  the  indorsements  on  the  bonds  in  the  handwriting  of  the 
testator.  There  is  no  other  trace  of  the  demand.  It  is  not 
entered  in  his  books,  nor  does  it  appear  to  have  been  afterward 
claimed  by  him,  or  acknowledged  by  J.  Bickets.  The  will  is 
aubsequent  in  date,  and  takes  no  notice  of  it.    This,  although 
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not  a  positive  release  or  bar  to  its  recoTery,  is  still  a  ciroum* 
stance  to  weigh  in  the  scale  of  presumptions.  James  Bickets 
was  married  to  a  daughter  of  the  testator,  and  the  latter  sur^ 
Tiyed  the  transaction  for  several  years.  If  the  debt  eyer  ex* 
isted  or  was  intended  to  remain  a  charge  against  James  Rickets, 
it  is  probable  that  something  farther  on  the  part  of  the  testator, 
at  least,  would  have  appeared.  On  the  whole,  the  circumstances, 
are  too  loose  and  uncertain  to  be  admitted  as  proof  of  the^ 
debts. 

Proceeding  on  this  ground,  it  is  unnecessaiy  to  decide  whether 
in  any,  and  in  what  cases,  the  acts  of  the  teatator  may  be  re* 
ceived  as  evidence  of  a  demand  against  his  legatee.  I  think 
there  may  be  cases  in  which  it  would  be  proper.  The  objec^ 
tions,  on  the  ground  of  interest,  do  not  apply  as  in  ordinaiy 
cases.  The  relation  between  a  testator  and  his  legatee,  is  not 
the  same  as  that  which  usually  exists  between  parties  litigating 
adverse  claims,  and  therefore  may  admit  of  a  greater  latitude  of 
proof.  But  the  acts  of  a  testator  thus  to  affect  a  legatee,  ought 
always  to  be  express  and  unequivocal,  and  not  liable  to  doubtful 
or  uncertain  construction.    They  are  not  so  in  the  present  case^ 

If  the  transfer  of  the  debt,  in  the  manner  alleged,  had  been 
satisfactorily  proved,  I  think  there  would  be  a  sufficient  consider* 
ation  to  support  the  assumpeii,  on  the  part  of  J.  Bickets.  Bjr 
canceling  tiie  bonds  due  from  other  persons,  the  testator  de- 
stroyed his  right  of  action,  and  was  deprived  of  his  remedy 
against  them,  and  an  injuiy  or  deprivation  of  right  to  one  party 
as  well  as  a  benefit  to  the  other,  is  equally  a  good  consideration 
for  a  promise.  For  the  want  of  this  proof,  I  am  of  opinion, 
that  the  set-off  cannot  be  allowed,  and  the  plaintiff  must  have 
judgment. 

Bxiraoii  and  Lbwib,  JJ.,  were  of  the  same  opinion. 

EsiiT,  J.  The  evidence  having  been  refused  at  the  trial,  the 
question  is  now,  whether  it  was  competent  proof? 

It  is  an  established  rule  in  the  court  of  equily,  that  if  a  testa- 
tor grant  a  legacy  to  his  debtor,  the  debt  is  not  thereby  released^ 
and  that  if  a  legatee  sue  for  his  legftcy,  the  executor  may  de- 
duct from  his  legacy  the  amount  of  the  debt.  Mosely,  800;. 
Gas.  Temp.  Talbot,  240;  8  Bro.  0.  0.,  110.  But  the  indorse- 
ment on  the  bonds  cannot  be  regarded  as  a  debt,  or  as  evidence 
of  any  assumption  by  the  plaintiff.  The  plaintiff  had  no  inter- 
est or  concern  in  the  bonds,  and  no  other  charge  or  demand  ap*^ 
pears  to  have  existed  against  him.    The  act  of  the  testator  ia 
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making  the  indorsement  is  no  f onndation  for  a  suit  against  the 
plaintiff,  at  law  or  in  eqnitj.  Shall  it  therefore  go  to  defeat  or 
impair  the  legacy  ? 

The  general  disposition  of  the  equity  courts  is  in  favor  of  the 
efficacy  and  absolute  nature  of  legacies.  A  legacy  naturally  im- 
plies bounty  or  beneTolence;  and  it  is  prima  facie  to  be  pre- 
sumed absolute.  Mosely,  300;  3  Atk.,  97;  1  Bro.  Oivil  Law, 
304.  The  courts,  accordingly,  lean  against  considering  a  legacy 
as  payment,  even  of  a  debt,  for  as  far  as  a  legacy  is  applied  to 
pay  a  debt,  so  far  it  is  no  legacy.  It  is  making  it  a  payment 
instead  of  a  gift.  1  P.  Wms.,  299, 408;  1  Salk.,  155;  3  Woodd., 
538;  1  Bro.  0.  0. ,  129;  2  Fonb. ,  320.  It  is  with  the  like  dispo- 
sition that  the  rule  has  been  adopted  that  where  the  same  sum  is 
repeated  to  a  legatee  in  a  codicil  that  was  in  the  will,  he  shall 
prima  facie  be  entitled  to  both  sums.  1  Bro.  C.  C,  391;  2  H. 
Black.,  213;  1  Yes.  jun.,  472;  1  Bro.  civil  law,  304. 

In  the  present  case,  if  the  indorsements  be  admitted  as  a  com- 
petent set-off  against  the  legacy,  it  will  be  rendering  the  legacy 
no  legacy,  to  the  amount  of  the  indorsements.  To  place  this 
objection  in  a  stronger  light:  Suppose  A.  gives  one  thousand 
dollars  to  B.  by  will,  and  when  B.  comes  to  demand  the  gift,  the 
executor  to  repel  it  produces  a  memorandum  in  the  handwriting 
of  A.,  found  among  his  papers,  charging  B.  with  a  debt  of  one 
thousand  dollars.  If  that  memorandum  was  to  be  considered 
as  competent  to  extinguish  the  legacy,  B.  might  well  say  the  leg- 
acy was  voo^etpre^ea  nihil.  Without  the  legacy  the  memo- 
randum was  a  nullity.  With  the  memorandum  the  legacy  be- 
comes nuU.  B.  is  left  in  the  same  state  exactly  as  if  no  will  had 
been  made.  This  is  certainly  repugnant  to  the  ancient  and 
.  sotmd  maxims  of  interpretation.  Verba  de^jerU  ivteUigi  cum  eff'ectu. 
Utile  per  inviile  rum  vitiaiur. 

The  position  is  altogether  new,  that  a  demand  valid  in  law 
can  be  repelled  by  a  counter  demand  which  cannot  support  a 
suit,  either  at  law  or  in  equity.  The  rational  doctrine  of  set-o£E 
was  introduced  from  the  civil  law  to  prevent  circuity  of  action, 
and  not  to  give  efficacy  to  claims  which  had  none  before. 
The  indorsements  on  the  bonds  have  no  connection  with  the 
will  and  cannot  therefore  be  reached  by  the  rule,  that  one  dec- 
laration or  act  is  to  be  construed  or  explained  by  another. 

Nor  do  I  see  that  it  will  tend  to  promote  truth  or  justice  to 

admit  the  naked  declarations  of  a  testator  in  a  case  totally  de« 

tached  from  his  will,  and  which  would  otherwise  be  of  no  avail 

or  consideration  in  law,  to  defeat  or  control  the  provisions  of 

11 
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an  instrument  which  the  law  has  generally  taken  care  to  secure 
by  very  minute  regulations.  I  am  of  opinion,  therefore,  that 
the  evidence  offered  was  incompetent. 

LANSiKa,  C.  J.,  not  haying  heard  the  argument  in  the  cause, 
gave  no  opinion. 

Judgment  for  the  plaintiff. 


This  case  ia  cited  in  1  Rediield  on  Wills,  646,  and  the  doctrine  declared  to 
be  in  hannony  with  the  general  current  of  the  decisions  in  this  country, 
though  it  is  otherwiBO  in  South  Carolina.  It  is  dted  and  the  doctrine  ap- 
proved in  Cflarke  v.  Bogardua,  12  Wend.  67. 


Van  Bramer  v.  Hoffman's  Executors. 

[3  Jomnoir't  Ojjob,  900.] 

INTSBEST  ON  LEGACY.— A  testator  devised  his  lands  to  his  two  sons, 
charged  with  the  payment  of  a  certain  sum  by  each  to  his  executors, 
and  bequeathed  to  his  granddaughter,  two  hundred  pounds,  to  be  paid 
to  her  when  she  came  of  age,  out  of  the  sums  so  directed  to  be  paid  by 
his  sons  to  his  executors.  It  was  held,  that  the  legacy  to  the  grand- 
daughter carried  interest  from  the  time  it  was  due,  and  not  before;  and 
that  it  was  due  when  the  legatee  arrived  at  the  age  of  twenty-one  years. 

AcnoM  for  a  legacy.  At  the  late  Columbia  circuit,  a  verdict 
'was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court  on 
the  following  case : 

Anthony  Hoffman,  by  his  last  will,  dated  the  sixth  of  Febru- 
ary, 1784,  devised  to  his  son,  Nicholas,  all  his  lands  lying  in  the 
county  of  Duchess,  and  to  his  heirs  forever;  and  after  giving  an 
unnuity  to  his  wife,  the  testator  added,  **itia  my  will  and  desire 
that  my  said  son,  Nicholas,  his  heirs  or  assigns,  should  well  and 
truly  pay  or  cause  to  be  paid  to  my  executors,  hereinafter 
named,  the  sum  of  six  hundred  pounds,  after  the  decease  of  his 
wife;"  and  he  mode  that  part  of  this  estate  devised  to  Nicholas 
chargeable  with  the  payment  of  the  same.  He  also  devised  to 
his  son,  Abraham,  all  his  real  estate  in  Ulster  county,  which  he 
mode  chargeable  in  like  manner,  with  the  payment  of  five  hun- 
dred pounds.  He  then  made  a  bequest  to  Saretie,  the  wife  of 
the  plaintiff,  in  the  following  words:  '*  I  also  give  and  bequeath 
to  my  granddaughter  Saretie,  daughter  of  my  deceased  daughter 
Annatie,  the  sum  of  two  hundred  pounds,  current  money  of 
New  York,  to  be  paid  unto  her,  after  the  decease  of  my  said 
wife,  when  she  comes  to  the  age  of  twenty-one  years,  by  my  said 
executors,  hereinafter  named,  out  of  the  moneys  which  I  have 
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before  ordered  to  be  paid  unto  thexxiy  by  my  said  sons  Abraham 
and  Nicholas;  and  in  case  my  said  granddaughter  should  die 
before  the  age  of  twenty-one  years,  without  lawful  issue,  that 
then,  in  such  case,  it  is  my  will  and  order,  that  the  said  legacy 
shall  descend  and  dcTolye  to  all  my  aboTe-named  children,  and 
be  divided  by  them  share  and  share  alike."  The  testator's 
granddaughter,  Saretie,  was  also  one  of  the  residuary  legatees. 
The  testator  died  the  fifth  December,  1784.  His  wife  died  the 
twenty-eighth  March,  1785,  and  the  granddaughter  came  of  age 
the  eighteenth  June,  1785. 

The  estate  to  ihe  two  sons  yielded  each  about  forty-two  pounds 
yearly. 

The  only  question  submitted  to  the  court  was,  from  what  time 
interest  was  to  be  calculated  on  the  legacy  to  the  wife  of  the 
plaintiff;  whether  from  the  death  of  the  testator,  the  death  of 
his  wife,  or  from  the  time  the  legatee  came  of  age  ?  And  the 
verdict  was  to  stand,  or  be  modified,  according  to  the  opinion  of 
the  court. 

Oardenier^  for  the  plaintiff. 
Sylvester,  for  the  defendants. 

By  Court,  Eadguff,  J.  If  a  legacy  be  charged  on  land,  and 
no  time  of  payment  is  mentioned  in  the  will,  the  rule  is,  that  it 
shall  carry  interest  from  the  time  of  the  testator's  death,  because 
the  land  yields  rents  and  profits.  3  Woodd.  520;  2  Salk.  415; 
1  Yes.  310.  But  this  is  not  to  be  considered  as  a  legacy  charge^ 
able  on  real  estate;  for  although  the  moneys  to  be  paid  by  the 
devisees  of  the  testator  are  so  chargeable,  and  are  the  fund  out 
of  which  the  legacy  is  to  be  paid,  yet  the  charge  on  the  real 
estate  was  not  made  with  a  view  to  this  legacy,  or  for  the  benefit 
of  the  legatee,  but  for  the  purpose  of  raising  a  general  fund  in 
the  hands  of  the  executors;  and  which,  when  paid  to  them,  is  to 
be  regarded  as  personal  estate.  The  legacy  is  to  be  paid  out  of 
this  fund,  which  is  of  a  larger  amount  and  not  appropriated 
solely  to  this  object.  In  this  point  of  view,  it  is  immaterial 
whether  the  real  estate  produced  profits  or  not. 

Where  a  legacy  is  given  to  a  child,  payable  at  a  particular 
time,  and  no  provision  is  made  for  its  maintenauce,  equity  will 
decree  interest  from  the  testator's  death,  by  way  of  maintenance: 
1  Ch.  Oa.  60;  1  Ves.  307,  310;  2  Vent.  346;  2  Atk.  330;  3  Atk. 
102;  2  Bro.  C.  C.  69;  3  Woodd.  520.  But  this  isnot  the  case  of 
a  child  destitute  of  any  provision  for  its  support,  and  on  that 
account  entitled  to  interest  as  a  suitable  maintenance.    And 


104  Wakuen  V,  United  Ixs.  Co.        [New  York» 

the  rale  does  not  apply  to  a  legatee  who  is  a  grandchild:  1  Yes. 
211;  1  Atk.  605;  2  Atk.  830;  3  Atk.  101.  Besides,  the  legatee 
in  the  present  case  had  a  father  living,  as  we  are  to  presume, 
and  capable  of  maintaining  her.  There  are  other  cases,  also, 
in  which  a  court  of  chancery  refuses  to  grandchildren  the  relief 
afforded  to  children  who  are  legatees:  2  Fonb.  82. 

We  are  of  opinion,  therefore,  that  the  legacy  in  the  present 
case  ought  to  carry  interest  from  the  time  it  was  due,  and  not 
before;  and  it  was  due  when  the  legatee  arziyed  at  full  age. 

Judgment  accordingly. 


Warren  u  The  United  Insurance  Gompant. 

[9  Jammaatu  Oaom,  9tt.] 

IXPUSD  Wakkantt  of  Seaworthiness.— It  Is  an  implied  wamnty  in 
ereiy  oontract  of  insanmoe,  whether  on  a  Yeasel  or  gooda^  that  the  tm- 
■el  ia  seawoiihy,  and  competent  to  peif  onn  the  yoyage.  And  it  makea 
no  difference,  tiiongh  the  yessel  was  anrreyed  hefore  aha  sailed,  and 
pronounced  hy  carpenters  to  be  competent,  if  ahe  prorea^  in  the  ooone- 
of  the  voyage,  not  to  be  seaworthy. 

AcnoN  on  a  policy  of  insurance  on  goods  shipped  on  board 
the  schooner  Maxy,  on  a  voyage  from  New  York  to  the  island 
of  St.  Thomas.  The  schooner  sailed  from  New  York  on  the- 
Toyage  insured  the  twelfth  May,  1799.  On  the  fourteenth. 
May,  the  wind  blowing  fresh,  she  sprung  a  leak,  in  consequence- 
of  which  the  master,  for  the  preservation  of  the  liyes  of  the 
crew,  was  obliged  to  put  into  Bermuda,  which  was  the  nearest 
port,  where  the  Tessel  arriyed  on  the  twenty-sixth  May.  The- 
yessel  was  there  surveyed  by  the  wardens  of  the  port  of  St. 
Oeorge,  who  found  her  timbers,  planks  and  beams  so  decayed 
and  rotten,  that  they  considered  her  as  unfit  to  repair.  The 
schooner  had  been  overhauled  before  she  left  New  York,  and 
some  repairs  put  upon  her  upper  works;  but  no  measures  were 
taken  to  examine  her  lower  works,  or  to  ascertain  the  state  of 
her  timbers;  but  the  carpenters  supposed,  from  the  appearance- 
of  her  upper  works,  that  she  was  competent  to  perform  the  voy- 
age. The  plaintiff  was  not  the  owner  of  the  vessel,  but  the 
freighter  only.  On  receiving  news  of  the  arrival  of  the  vesse) 
at  New  York,  the  plaintiff  abandoned  the  goods  to  the  defend* 
ants,  and  brought  the  present  action  to  recover  a  total  loss.. 
The  juiy  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict  as  against  evidence 
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Troup  and  Edrison^  for  the  defendants. 
B.  Livingston,  for  the  plaintiff. 

By  GouBT.  The  Terdict  is  palpably  against  evidenoe.  ThA 
Tessel  was  not  competent  to  resist  the  ordinazy  attacks  of  wind 
and  weather.  On  what  ground  the  juxy  found  the  Terdict,  it  is 
difficult  to  suppose,  unless  they  misconceived  the  well-settled 
and  clear  rule  of  law,  that  the  want  of  seaworthiness  in  the  Tea- 
sel will  affect  a  policy  on  the  goods  as  well  as  on  the  Tessel;  for 
it  is  an  implied  warranty  in  every  contract  of  insurance,  whether 
on  goods  or  ship,  that  the  ship  is  seaworthy,  and  competent  to 
perform  the  Toyage  insured:  Park,  280,  231.  The  previous  sur- 
Tey  of  the  vessel  makes  no  difference  in  the  rule.  The  verdict 
ought  to  be  set  aside  on  payment  of  costs. 

Lewis,  J.,  not  haTing  heard  the  argument,  gave  no  opinion. 

New  trial  granted. 

See,  88  oonfirming  the  dootrine  of  this  case,  FIdd  t.  /ml  Co.*  8  Md.  244 
Taylor  v.  Lowell,  8  Mass.  331;  Merchants'  In».  Co,  v.  Cla^,  11  Pick.  66, 
StaHmehy.  New Eh\g.  Im,  Co,,  19  Id.  198;  Taleoi  v.  Conmereiallns,  Co.,  2 
Johns.  124;  American  Ins,  Co.  v.  Ogden,  15  Wend.  632;  ffudsom  v.  WiUiam' 
eon,  3  Brev.  342.  It  is  the  duty  of  the  insurer  to  keep  the  Teasel  sea- 
worthy while  the  risk  attaches,  if  he  can  do  so;  and  it  seems  the  insured 
will  not  he  liable  for  a  loss  occasioned  by  an  unreasonable  n^lect  to  keep 
her  seaworthy:  Paddock  v.  Franklin  Ine.  Co,,  11  Pick.  227. 

Seaworthiness,  what  rr  Embraces.— "In  marine  insurance,  whether 
it  be  on  the  ship,  freight,  or  cargo,  or  the  commissions  or  profits  to  accrue 
upon  the  cargo,  the  assured  is  understood  impliedly  to  warrant,  by  the 
mere  fact  of  effecting  the  insurance,  independently  of  the  particular  terms 
used,  that  the  ship  is  at  the  commencement  of  the  voyage  seaworthy; 
namely,  that  the  materials  of  which  the  ship  is  made,  its  construction,  the 
qualifications  of  its  captain,  the  number  and  description  of  the  crew,  the 
tackle,  sails  and  rigging,  stores,  equipment  and  outfit  generally,  are  such  as 
to  render  it  in  every  respect  fit  for  the  proposed  voyage  or  service:'*  1  Phil- 
lips on  Insurance,  378.  So  a  ship  is  not  seaworthy  for  a  foreign  vo3rage,  if 
constructed  without  knees:  Watt  v.  Morris,  1  Dow,  32.  A  ship  of  which 
the  timbers  are  decayed  and  the  iron-work  loose:  PougJass  v.  SeongaU,  4 
Dow,  269;  or  of  which  the  captain  is  incompetent:  Walden  v.  Fireman's 
Ins,  Co.,  12  Johns.  133;  or  the  crew  inadequate:  SUva  v.  Low,  1  Johns.  Ca& 
184,  198;  or  where  there  is  no  pilot  where  it  is  customaiy  to  have  one:  Law 
V.  HolUngsworth,  7  T.  R  160;  or  no  proper  supply  of  sails:  Wedderhum  v. 
Bell,  1  Campb.  1;  or  no  fuel  and  candles:  Fontaine  v.  Phanix  Ins,  Co,,  10 
Johns.  68;  or  no  medicine  chest,  where  one  is  required  for  the  voyage: 
Wo{fr.  Claggttif  8  Esp.  267.  The  warranty  extends  to  the  machineiy  of  a 
vteamboat:  Myers  v.  Cfirard  Ins.  Co,,  26  Pa.  192. 
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[3  JOBVKMI'S  Gaim,  900.] 

Insueakce  on  a  Ship— What  it  CoyEB&— An  inannuioe  on  the  vefisel 
will  not  cover  a  bottomry  interest,  unleBs  it  ieezpreaily  mentioned  in 
the  policy. 

Bottomry  Bond. — Where  a  bottomry  bond  executed  by  the  master,  after 
the  usual  recital  and  clause  hypothecating  the  vessel  for  the  payment 
of  the  money  advanced,  contained  the  following  clause:  "And  for  the 
better  performance  of  all  the  covenants  and  agreements  herein  con- 
tained, I,  the  said  N.  6."  (the  obligor)  "for  the  consideration  afore- 
said, do  grant»  bargain  and  sell  the  said  ship  John,  and  premises,  to 
the  said  G.  R."  (the  obligee),  "  his  executors,"  etc.,  with  the  usual 
proviso,  that  on  payment,  etc.,  the  whole  was  to  be  void;  it  was  held 
that  these  words  did  not  destroy  the  character  or  operation  of  the 
bond. 

Action  on  a  policy  of  insarance  on  the  British  ship  John, 
from  New  York  to  Martinique.  The  ship  was  owned  by  a  Brit- 
ish subject  residing  at  Martinique,  and  being  in  New  York  and 
bound  to  Martinique,  the  plaintiff  furnished  to  the  master  ten 
thousand  five  hundred  and  forty-nine  doUars,  for  repairs,  etc., 
and  took  a  bottomry  bond  for  the  amount.  The  plaintiffs 
effected  the  policy  for  ten  thousand  dollars,  with  a  view  to  se- 
cure that  sum,  as  part  of  their  advances  for  ihe  vessel.  The 
sum  was  not  specified  in  the  policy  as  on  bottomry.  During 
the  voyage  the  yessel  was  captured  by  the  Frendi,  and  the 
plaintiffs  abandoned  to  the  defendants. 

The  bottomry  bond,  after  the  usual  recital  and  clause  hypoth- 
ecating the  yessel  for  the  payment  of  the  money,  contained  the 
following  clause:  "And  for  the  better  performance  of  all  the 
covenants  and  agreements  herein  contained,  I,  the  said  Niel 
Brown,  for  the  consideration  aforesaid,  do  grant,  bargain  and 
sell  the  said  ship  John  and  premises  to  the  said  O.  B.,  his  ex- 
ecutors, administrators  and  assigns,"  with  the  usual  proviso,  that 
on  payment  of  the  money,  interest,  etc.,  the  whole  was  to  be 
void. 

A  verdict  was  taken  for  the  plaintiff  as  for  a  total  loss,  subject 
to  the  opinion  of  the  court,  upon  a  case  containing  the  above 
facts,  with  liberty  to  either  party  to  turn  it  into  a  special  ver- 
dict. It  was  agreed  that  if  the  court  should  be  of  opinion  that 
the  plaintiffs  were  entitled  to  recover  for  a  total  loss,  judgment 
was  to  be  entered  on  the  verdict;  or,  if  entitied  to  a  return  of  the 
premium  only,then  judgment  was  to  be  entered  for  the  plaintiff 
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for  one  thouBand  dollars;  otherwise,  a  judgment  was  to  be  en- 
tered for  the  defendants. 

B.  Livingston,  for  the  plaintiff. 

Troup  and  Uarison,  for  the  defendants. 

Badgliff,  J.  The  bill  of  bottomry  in  this  instance  is  not  wholly 
in  the  usual  form.  It  not  only  pledges  the  ship,  but,  in  terms, 
**  grants,  baigains  and  sells"  her  to  the  plaintiffs.  This  addi« 
tional  clause  does  not,  however,  appear  to  me  essentially  to  vary 
its  character  or  operation.  It  must  still  be  considered  as  a  con- 
tract of  bottomiy.  It  was  made  by  the  captain  in  his  capacity 
of  master,  and  as  such  he  could  not  sell  the  ship,  nor  do  more 
than  pledge  her  for  the  eventual  payment  of  the  money.  The 
circumstance  that  interest  was  reserved  at  seven  per  cent,  only 
cannot  alter  the  case.  That  was  a  matter  of  agreement  between 
the  parties,  and  might  have  been  increased  or  diminished  at 
their  pleasure. 

Considering  the  contract  as  a  bottomry  only,  it  created  a 
special  interest,  which,  when  insured,  must  be  particularly  ex- 
presbed  in  the  policy:  Olover  v.  Blacky  3  Burr.  1394,  S.  C.  1 
Black.  Bep.  406.  This  has  long  been  determined  to  be  the  law 
and  practice  of  merchants,  and  no  usage  appears  to  counteract 
it.  The  instances  which  have  been  mentioned,  and  which  ac- 
company this  case,  are  too  loose  and  uncertain  to  establish  a 
different  rule,  and  ought  never  to  be  admitted  to  overturn  a 
principle  so  fully  and  clearly  settled.  The  plaintiffs,  therefore, 
cannot  recover  on  the  policy,  but  are  entitled  to  a  return  of  the 
premium,  for  which  no  risk  has  been  run  by  the  defendants. 

KxNT,  J.  The  question  is  whether  the  bottomiy  interest  was 
covered  by  the  policy,  as  the  bottomry  was  not  specified.  The 
case  of  Olover  v.  Blacky  8  Burr.  1394,  is  decisive  upon  this  point. 
It  was  there  held  that  respondentia  and  bottomry  must  be  men- 
tioned in  the  policy,  and  that  this  was  ihe  law  and  practice  of 
nations.  The  risk  on  a  bottomry  policy  is  peculiar.  There  is 
neither  average  nor  salvage,  and  capture  does  not  mean  a  tem- 
porary taking  merely,  but  one  that  occasions  a  total  loss.  If 
the  nature  of  the  interest  was  not  disclosed,  the  insurer  might 
pay  for  a  total  loss  on  an  immediate  capture,  without  being  ap- 
prised of  his  rights.  There  cannot  be  any  doubt  as  to  the  con- 
tract in  question  being  a  true  bottomry  contract.  It  is  agreeable, 
to  the  usual  form,  1  Beawes,  139,  except  as  to  the  additional 
clause  of  the  sale;  and  taking  contract  together,  and  consider- 
ing that  it  was  made  by  the  master,  it  is  evident  that  the  sale 
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was  only  an  hypothecation,  or  mortgage  of  the  ship,  which  is 
the  juBt  definition  of  a  bottonuy  contract. 

liAxsaQ,  0.  J.,  was  of  the  same  opinion. 

Lewis,  J.,  not  having  heard  the  argument^  gave  no  opinion. 

Judgment  for  the  plaintiff  for  a  retom  of  premium. 


The  People  v.  Oloott. 

BiscHABOB  OF  JuBT  WITHOUT  Yebdict.— Whcie  0116  of  two  peiwms 
indicted  for  conspiracy,  was  acquitted,  and  the  jury  were  nnaUe  to 
agree  whether  the  other  was  gaOty  or  not,  the  conrt,  against  the  con- 
sent of  the  latter,  ordered  a  jnror  to  be  withdrawn,  and  the  jmy  dis- 
charged; and  it  was  held  that  the  court  may»  in  its  discretion,  in  a 
eriminal  case,  discharge  a  jnry  who  are  unable  to  agree  on  a  verdict, 
against  the  consent  of  the  d^endant,  who  may  be  brought  to  trial  a 
second  time  for  the  same  offense. 

GomncnoN  fob  Gonspibact. — Where  one  of  three  persons,  engaged  in 
a  conspiracy,  died  before  trial,  and  another  was  acquitted,  it  was  held 
that  the  surviyor  might  be  tried  and  convicted. 

IMPEBFECT  FINDING  BY  JuBY. — ^A.  and  B.  being  indicted  for  a  conspiracy 
to  defraud  C,  the  jury  found  a  verdict  that  there  was  an  agreement 
between  A.  and  B.  to  obtain  money  from  C,  but  with  intent  to  return 
it  again;  this  was  held  not  to  be  a  verdict  of  acquittal,  or  a  verdict  on 
which  any  judgment  could  be  given. 

Habbab  oobpus.  a  motion  was  made  that  the  prisoner  should 
be  discharged  upon  the  following  statement  of  facts: 

The  prisoner  and  Henry  Abom  were  indicted  at  the  New 
York  oyer  and  terminer,  in  November  last,  for  that  they  and 
Solomon  Boe  had  conspired  to  defraud  the  Bank  of  New  York 
of  money.  Boe  was  dead  when  the  indictment  was  found. 
The  prisoner  and  Abom  were  brought  to  trial  at  the  same 
court,  and  the  latter  acquitted;  and  with  respect  to  Olcott,  the 
jury,  after  having  remained  out  a  long  time,  to  wit:  from  about 
eight  o'clock  on  Saturday  evening  till  near  two  o'clock  the  next 
day;  and,  coining  into  court  two  or  three  times  for  information 
and  advice,  agreed  on  the  following  verdict: 

**  That  there  was  an  agreement  between  Boe  and  the  prisoner 
to  obtain  money  from  the  Bank  of  New  Yoi^,  but  with  intent 
to  return  it  again." 

This  verdict  the  court  considered  as  imperfect,  and  refused 
to  receive  it.  The  court  then  asked  the  jury  if  there  was  any 
prospect  of  their  agreeing  on  a  general  verdict  of  guilfy  or  not 
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gmlty,  and  the  foreman  said,  "  No."  They  were  then  asked  if 
ihej  could  agree  to  find  a  special  yerdict,  stating  the  procuring 
the  money  from  the  bank,  in  the  manner  stated  in  the  indict- 
ment, except  as  to  the  intent  therein  charged,  to  defraud  the 
hank,  and  leaye  that  intent  as  an  inference  of  law,  to  the  court, 
4ind  the  foreman  said,  *'No."  They  were  then  asked  whether 
they  would  agree  to  a  special  verdict,  finding  the  conspiring  as 
charged,  excepting  the  intent  to  defraud,  etc.,  and  with  this 
Additional  fact,  that  they  intended  to  return  the  money  again; 
4Uid  the  foreman  answered  again  in  the  negative,  whereupon 
the  court,  without  the  consent  of  the  prisoner,  ordered  a  juror 
to  withdraw,  and  the  rest  being  called,  and  only  eleven  answer- 
ing, they  were  discharged. 

The  counsel  for  the  prisoner  contended  that  he  ought  to  be 
-discharged,  on  three  grounds: 

1.  Because  the  prisoner,  being  once  put  on  his  trial,  and  the 
jury  not  being  able  to  agree  on  a  perfect  verdict,  and  being  dis- 
<;haiged  by  the  court  against  the  consent  of  the  prisoner,  he 
•cannot  be  again  brought  to  trial; 

2.  Because  the  conviction  of  two  persons  is  requisite  to  con- 
stitute the  crime  of  conspiracy,  and  Abom  being  acquitted  and 
Boe  being  dead,  the  prisoner  cannot  legally  be  convicted; 

8.  Because  the  verdict  offered  was  a  competent  verdict  of 
-acquittal,  and  ought  to  have  been  received. 

Biggs  and  B,  Livingskm^  for  the  prisoner. 

Hoffman,  aUomey-generdl^  contra. 

By  Oourt,  Kbnt,  J.  The  first  point  arose  and  was  decided 
l>y  tiiis  court  at  the  last  term,  in  the  case  of  The  People  v.  Den^ 
4on,  2  Johnson's  Oases,  275,  but  as  the  same  question  has  been 
raised  and  argued  by  counsel  in  this  cause,  it  was  evidently  with 
A  view  that  the  court  should  reconsider  its  former  decision. 
This  has  accordingly  led  me  to  give  the  subject  a  further  and 
more  attentive  consideration;  and  my  researches  and  reflections 
have  terminated  in  the  following  result:  Lord  Coke,  1  Ins. 
227,  b. ;  8  Inst.  110,  lays  it  down  as  a  general  rule,  that  a  jury 
sworn,  and  charged  by  the  court,  in  cases  of  life,  or  member, 
«nd  so  in  all  cases  of  felony,  cannot  be  discharged  by  the  court, 
•or  any  other,  but  they  ought  to  give  a  verdict.  The  only  au- 
thority, however,  that  he  cites  in  favor  of  this  general  position 
is  a  case  from  21  Edw.  HE,  18;  Foster,  82;  Brooke's  Corone, 
42,  in  which  it  was  adjudged  that  a  person  indicted  for  larceny, 
«nd  who  had  pleaded  not  guiliy,  and  put  himself  upon  hia 
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eouniiy,  should  not  afterwards,  when  the  juiy  was  in  court,  be 
admitted  to  become  an  approver;  because,  by  solemnly  denyiug^ 
the  fact  by  his  plea,  he  had  lost  all  credit,  and  ought  not  to  be 
received  as  a  witness  against  others:  Foster,  82,  83;  Brooke'a 
Gorone,  42.  This  authority,  cited  by  Lord  Coke,  does  not 
warrant  or  add  the  least  sanction  to  his  general  rule,  and  the 
authority  itself  was  afterwards  oYerruled ;  and  the  court  used  to 
exercise  its  discretion,  in  sometimes  refusing,  and  sometimea 
admitting,  persons  to  the  liberty  of  approving,  after  the  jury 
were  sworn,  and  evidence  in  part  given:  Foster,  88,  84.  The 
same  doctrine  advanced  by  Coke  was  afterwards  engrafted  by 
Sergeant  Hawkins,  P.  C.  b.  2,  c.  97,  s.  1,  and  by  Mr.  Justice 
Blackstone,  Com.  vol.  4,  p.  860,  into  their  elementary  treatises 
on  the  criminal  law;  but  their  opinions  rest  solely  upon  the 
foundation  of  Lord  Coke's  authority.  There  is  also  a  note  in 
Carth.  465,  in  which  it  is  stated  to  have  been  a  resolution  of  all 
the  judges  of  England,  of  which  Ch.  J.  Holt  was  then  one, 
that  in  capital  cases  a  juror  cannot  be  withdrawn,  even  with  the 
prisoner's  consent,  nor  in  any  case,  civil  or  criminal,  without  it. 
With  respect  to  the  note  in  Carthew,  it  underwent  a  critical 
examination  in  the  case  of  the  two  KirUoohs,  Foster,  27,  28,  in 
the  year  1746,  and  it  was  considered  as  a  palpable  mistake  of 
the  reporter.  The  case  as  corrected  by  a  MS.  report  of  Ch.  J. 
Eyre,  was  on  an  indictment  for  perjury;  and  on  the  trial,  the^ 
prosecutor,  finding  his  evidence  defective,  insisted  on  withdraw- 
ing a  juror,  and  Ch.  J.  Holt  refused  itj  saying  that  in  criminal 
cases  a  juror  cannot  be  withdrawn  but  by  consent;  and  in 
capital  cases,  not  even  with  consent.  This  case,  therefore,  goea 
only  in  restraint  of  what  was  properly  deemed  an  unreasonable- 
daun  on  the  part  of  the  prosecutor. 

In  the  case  of  Hie  King  v.  Jeff8^  Stra.  984,  Lord  Hardwicke 
followed  this  example  of  Holt.  He  refused,  in  a  case  of  bar- 
ratry, to  permit  a  juror  to  be  vnthdrawn,  on  the  motion  of  the- 
prosecutor,  after  he  had  gone  into  proof  and  found  himself  de- 
ficient, because  the  punishment  annexed  to  that  offense  might 
be  infamous;  but  he  said  it  might  be,  and  had  been  done,  in  other 
cases  of  misdemeanors.  This^  like  the  preceding  case,  controla 
an  improper  exercise  of  the  power  of  the  court,  but  does  not 
deny  its  existence.  It  perhaps  admits  too  much;  for  to  allow 
the  prosecutor  in  any  case  to  withdraw  a  juror,  because  he  finda 
himself  not  fully  prepared  in  his  proofs,  is  an  unreasonable  in- 
dulgence, unless  it  should  be  made  to  appear  that  some  part  of 
the  testimony  was  wanting,  through  the  contrivance  or  agency 
of  the  defendant. 
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It  seems,  then,  that  the  position,  generally  denying  the  power 
of  the  coart  to  discharge  a  joiy  sworn  and  charged  in  a  criminal 
case,  has  originated,  probably  without  further  examination  or 
inquiiy,  from  a  dictum  to  be  found  in  the  institutes  of  Lord 
Coke,  and  that  this  dictum  rests  upon  his  single  authority,  with- 
out the  sanction  of  any  judicial  decision.  None  of  the  decisions 
go  any  further  than  to  prescribe  a  rule  tio  the  discretion  of  the 
court  in  particular  cases.  On  the  contrary  there  are  many  au- 
.thorities  admitting  and  establishing  ihe  power  of  the  court  to 
discharge  the  jury  eyen  in  capital  oases. 

In  the  case  of  Ferrara,  cited  in  Sir  T.  Baym.  84,  which  was 
on  an  information  for  forgery,  it  is  said  to  have  been  held  by 
all  the  justices,  that  after  a  jury  was  sworn  and  charged  in  a 
capital  case,  they  may  be  dismissed,  or  a  juror  withdrawn, 
though  this  was  said  to  be  contrary  to  common  tradition. 
Again,  on  a  trial  for  larceny,  reported  in  1  Yent.  69,  after  the 
jury  were  sworn,  as  the  witnesses  did  not  appear,  and  were  sus- 
pected to  have  been  tampered  vdth  by  the  defendant,  the  jury 
were  discharged,  and  the  trial  put  off;  and  Sir  John  Strange 
produced  the  record  of  a  case  of  Hill,  8,  s.  7,  Foster,  271, 
where,  on  an  indictment  for  murder,  the  jury  delivered  a  verdict 
handed  to  them  by  the  prisoner,  and  they  were  in  consequence 
of  it  discharged  and  committed,  and  the  defendant  tried  again. 
In  the  spirit  of  these  decisions.  Sir  John  Holt,  Salk.  646,  ad- 
mitted that  even  a  new  trial  might  be  granted  in  criminal  cases, 
if  the  verdict  was  obtained  by  fraud  or  trick;  and  Sir  M.  Hale, 
P.  C.  vol.  2,  p.  295,  in  direct  opposition  to  Ooke,  says  that  the 
practice  had,  in  his  time,  become  ordinary  for  the  court,  after 
the  jury  were  sworn  and  charged,  and  evidence  given,  if  it  ap- 
peared that  some  of  the  testimony  was  kept  back,  or  that  there 
might  be  a  fuller  discovery,  and  the  offense  as  notorious  as 
murder  or  burglary,  to  discharge  the  jury,  and  remit  the  pris- 
oner for  another  trial. 

In  the  case  of  the  two  Kinloclis^  Foster,  22  to  40,  to  which  I 
have  already  alluded,  the  single  point  decided  was  that  the 
court  might,  in  a  capital  case,  on  motion  of  the  prisoner's  coun- 
sel, aud  at  his  request,  and  with  the  consent  of  the  attorney- 
general,  before  evidence  given,  discharge  the  juxy,  to  let  in  a 
uew  defense,  which  the  prisoner  could  not  otherwise  have;^  but 
the  general  question,  touching  the  power  of  the  court  to  dis- 
charge jurors,  underwent  a  full  and  solemn  discussion;  and  aU 
the  cases  that  I  have  mentioned  were  cited  and  examined.  Ten 
of  the  English  judges  gave  their  opinion  aerioHm^  and  according 
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to  the  elaborate  and  able  argument  of  Sir  M.  Foster,  which  be 
has  preserved  entire,  and  which  we  may  consider  as  the  opinion 
of  all  the  judges,  except  one,  as  all  but  one  agreed  in  the  same 
principles  and  results,  the  court  came  to  this  decision:  That 
the  general  rule,  as  laid  down  bj  Lord  Ooke,  had  no  authority 
to  warrant  it,  and  could  not  be  uniTersallj  binding;  that  the 
question  was  not  capable  of  being  determined  by  any  general 
rule,  for  that  none  could  goTem  the  discretion  of  the  court  in 
all  possible  cases  and  circumstances;  and  that  the  case  in  Car^ 
thew  was  of  little  or  no  weight,  and  must  have  arisen  from  a 
mistake  in  the  reporter.  Sir  M.  Foster  stated  several  exceptions 
to  the  general  rule  of  Coke,  and  said  that  many  more  might  be 
mentioned.  Among  other  instances,  he  admitted  the  right  of 
the  court  to  discharge  the  jury  after  evidence  given,  because 
the  indictment  did  not  suit  the  case,  and  had  been  mistaken  by 
the  prosecutor;  and  this  power  is  also  recognized  in  several  of 
the  books.  Oomb.  401;  Kelynge,  26,  62.  He  further  admitted 
the  right  of  the  court,  in  the  cases  stated  from  Yentris  and 
Hale,  where  practices  had  been  used  to  keep  the  witnesses  out 
of  the  way;  though  he  reprobated,  and  Tery  jusUy,  the  extent 
to  which  it  had  been  carried  in  other  instances,  where  the  evi- 
dence was  not  sufficient  to  convict.  St.  Tr.  vol.  2,  p.  710,  827. 

The  instances  in  which  the  court  has  exercised  its  discretion 
in  discharging  the  jury  have  multiplied  since  the  time  of  Foster, 
and  have  now  become  very  considerable  in  point  of  number  and 
importance.  If  a  prisoner  be  found  to  be  insane,  1  Hale,  85, 
or  in  a  fit.  Leach,  448,  or  be  taken  in  labor,  Foster  76,  or  if  a 
juror  escape  from  his  fellows  and  go  off,  2  Hale,  296,  or  be 
taken  in  a  fit,  or  be  intoxicated;  in  idl  these  cases  it  has  been 
ruled  that  the  court  may  discharge  the  jury,  and  remand  the 
prisoner  for  another  trial. 

The  general  rule  as  laid  down  by  Coke,  and  most  of  the  cases 
on  the  subject,  relate  to  trials  for  capital  offenses,  and  even 
there  we  have  seen  how  far  the  rule  has  been  jusUy  questioned, 
if  not  wholly  done  away,  and  the  many  exceptions  which  are 
conceded  to  exist  against  its  universality.  But  the  case  now  be* 
fore  the  court  is  a  case  of  misdemeanor  only,  and  the  precise 
question  is,  whether  in  such  case  it  does  not  rest  in  the  discre- 
tion of  the  court  to  discharge  the  juiy,  whenever  they  deemed 
il  requisite  to  a  just  and  impartial  trial.  It  is  worthy  of  notice, 
that  there  is  no  general  rule,  nor  any  adjudged  case,  denying 
this  power  in  the  court,  in  the  case  of  misdemeanor.  The  re80« 
lution  of  Holt,  as  it  appears  in  its  correct  and  authentic  state  in 


July,  1801.]  People  v,  Oloott.  179 

Foster,  and  the  dedsion  of  Lord  Hardwicke,  only  go  to  restrict 
the  undue  exercise  of  this  power  on  trials  for  misdemeanors,  by 
denying  to  the  prosecutor  the  liberty  of  having  a  juror  with* 
drawn,  because  he  happens,  after  entering  into  his  testimony ,^ 
to  find  himself  unprepared  through  his  own  default;  and  even 
this  extraordinaiy  indulgence  is  granted,  according  to  Hard- 
wicke,  if  the  punishment  annexed  to  ihe  offense  be  not  infamous. 

If  the  question  in  capital  cases  be  doubtful,  there  is  nothing 
to  render  it  so  in  cases  of  misdemeanor.  The  power  of  the 
court  in  those  cases  is  analogous  to  their  ^ower  in  civil  cases; 
and  they  seem,  in  many  respects,  to  possess  the  same  control 
over  the  verdict,  in  exercising  the  power  of  awarding  new  trials: 
6  T.  R.  688;  T.  Jones,  163;  1  Lev.  9;  21  Vin.  478;  Loft.  147;  4 
Bl.  Com.  365;  Bidg.  61;  1  Lev.  9,  and  taking  a  privy  verdict; 
T.  Baym.  193;  and  the  party  is  also  entitled  to  a  writ  of  error 
as  a  matter  of  right. 

I  conclude,  then,  that  as  no  general  rule  or  decision  that  I 
have  met  with  exists  to  the  contrary  in  a  case  of  misdemeanor, 
and  as  the  rule,  even  in  capital  cases,  abound  with  exceptions,^ 
and  is  even  questioned,  if  not  denied,  by  the  most  respectable 
authority,  that  of  nine  of  the  judges  of  England,  it  must, 
from  the  reason  and  necessity  of  the  thing,  belong  to  the  courts 
on  trials  for  misdemeanors,  to  discharge  the  jury  whenever  the 
circumstances  of  the  case  render  such  interference  essential  to 
the  furtherance  of  justice.  It  is  not  for  me  here  to  say,  whether 
the  same  power  exists  in  the  same  degree,  (for,  to  a  certain  de» 
gree,  it  must  inevitably  exist,)  on  trials  for  capital  crimes,  be* 
cause  such  a  case  is  not  the  one  before  the  court;  and  I  choose 
to  confine  my  opinion  strictly  to  the  facts  before  me. 

With  respect  to  misdemeanors,  we  may,  with  perfect  safety 
and  propriety,  adopt  the  language  of  Sir  W.  Foster,  29,  which 
he,  however,  applies  even  to  capital  crimes,  **  That  it  is  impossi- 
ble to  fix  upon  any  single  rule  which  can  be  made  to  govern  the 
infinite  variety  of  cases  that  may  come  under  the  general  ques- 
tion touching  the  power  of  the  court  to  discharge  juries  sworn 
and  charged  in  criminal  cases."  If  the  court  are  satisfied  that 
the  jury  have  made  long  and  unavailing  efforts  to  agree;  that 
they  are  so  far  exhausted  as  to  be  incapable  of  further  discus* 
sion  and  deliberation,  this  becomes  a  case  of  necessity,  and  re- 
quires an  interference.  All  the  authorities  admit,  tibat  when 
any  juror  becomes  mentally  disabled,  by  sickness  or  intoxication, 
it  is  proper  to  discharge  the  jury;  and  whether  the  mental  ina- 
bility be  produced  by  sickness,  fatigue,  or  incurable  prejudice^ 
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the  application  of  the  principle  must  be  the  same.  So  it  is  ad- 
mitted to  be  proper  to  discbarge  the  jury  when  there  is  a  good 
reason  to  conclude  the  witnesses  axe  kept  away,  or  the  jury 
tampered  with  by  means  of  the  parties.  Eyeiy  question  of  this 
kind  must  rest  with  the  court,  under  all  the  particular  or  pecul- 
iar circumstances  of  the  case.  There  is  no  alternative;  either 
the  coiurt  must  determine  when  it  is  requisite  to  discharge,  or  ! 

the  rule  must  be  inflexible,  that  after  the  jury  are  once  sworn  { 

and  charged,  no  other  jury  can  in  any  event  be  sworn  and  ^ 

charged  in  the  same  cause.  The  moment  cases  of  necessity  are 
admitted  to  form  exceptions,  that  moment  a  door  is  opened  to 
the  discretion  of  the  court  to  judge  of  that  necessity,  and  to 
determine  what  combination  of  circumstances  will  create  one. 

There  is  an  opinion  given  in  an  ancient  book  of  approved 
aut^hority  (The  Doctor  and  Student,  dial.  2,  c.  62),  which  comes 
up  fully  to  the  case  before  the  court.  In  answer  to  the  fifth 
question  of  the  doctor,  whether  it  stand  with  conscience  to  pro- 
hibit a  jury  meat  and  drink  till  they  be  agreed,  the  learned 
author  (St.  Germain)  puts  this  answer  into  the  mouth  of  the 
student:  *'  That  if  the  case  happen  that  the  jury  can  in  no  wise 
agree  in  their  verdict,  and  that  appears  to  the  justices  by  exam- 
ination, the  justices  may,  in  that  case,  suffer  them  to  have  both 
meat  and  drink  for  a  time,  to  see  whether  they  will  agree;  and 
if  they  will  in  no  wise  agree,  I  think  (continues  the  student), 
that  the  justices  may  take  such  order  in  the  matter  as  may  seem 
to  them,  by  their  discretion,  to  stand  with  reason  and  conscience, 
by  the  awarding  of  a  new  inquest,  and  by  setting  a  fine  upon 
them,  that  they  shall  find  in  default,  or  otherwise,  as  they  shall 
think  best,  by  their  discretion;  like  as  they  may  do  if  one  of  the 
jury  die  before  verdict,  or  if  any  other  like  casualities  fall  in  that 
behalf." 

This  power  in  the  court,  so  far  from  impairing  the  goodness 
or  safety  of  trial  by  jury,  must  add  to  its  permanence  and  value. 
The  doctrine  of  compelling  a  jury  to  unanimity  by  the  pains  of 
hunger  and  fatigue,  so  that  the  verdict,  in  fact,  be  founded  not 
on  temperate  discussion  and  clear  conviction,  but  on  strength 
of  body,  is  a  monstrous  doctrine,  that  does  not,  as  St.  Qermain 
evidently  hints,  stand  with  conscience,  but  is  altogether  repug- 
nant to  a  sense  of  humanity  and  justice.  A  verdict  of  acquittal 
or  conviction  obtained  under  such  circumstances,  can  never 
receive  the  sanction  of  public  opinion.  And  the  practice  of 
former  times,  of  sending  the  jury  in  carts,  fsom  one  assise  to 
another,  is  properly  controlled  by  the  improved  manners  and 
sentiments  of  the  present  day. 


July,  1801.]  Peoplb  v.  Oloott.  175 

So  a  yerdicty  obtained  unfairly,  by  secret  and  artfid,  or  bold 
and  direct  influence  over  the  jxuy  by  the  parties,  their  friends  or 
bystanders,  would,  if  admitted  to  be  recorded,  be  a  disgrace  to 
the  administration  of  justice.  The  power  of  discharging  a  jury, 
in  these  and  other  instances,  which  might  be  enumerated,  is  a 
yeiy  salutary  power,  and  calculated  to  preserve  that  mode  of 
trial  in  its  purity  and  vigor. 

In  the  present  case,  I  cannot  say  the  discretion  of  the  court 
was  unduly  exercised.  The  jury  had  been  out  a  long  time,  and 
repeatedly  come  into  court  and  received  its  information  and 
advice.  They  at  last  returned  a  verdict,  which  for  the  present 
I  will  assume  to  be  an  imperfect  one,  on  which  no  judgment 
could  be  given.  They  refused  to  give  any  other  verdict,  either 
general  or  special.  In  short,  the  jury,  after  being  out  from 
Saturday  evening  till  the  afternoon  of  the  succeeding  day,  return 
and  declare  they  cannot  agree  to  give  any  legal  verdict.  The 
circumstances  constituting  a  case  proper  for  the  discharge  of  a 
jury  must  be  more  accurately  perceived  and  more  justly  felt  by 
the  court  before  whom  the  trial  is  had  than  by  any  other  court 
It  must,  therefore,  be  a  pretty  clear  case  of  an  abuse  of  discre- 
tion to  induce  me  to  say  the  court  below  ought  not  to  have  dis- 
charged the  jury.  I  am,  therefore,  of  opinion  on  the  first  point, 
that  the  defendant  ought  not  to  be* discharged. 

2.  The  second  ground  on  which  the  motion  was  made  is,  that 
the  conviction  of  two  persons  is  requisite  to  constitute  the 
crime  of  conspiracy;  and  Abom  beiug  acquitted,  and  Boe  being 
dead,  the  defendant  cannot  legally  be  convicted.  But  the  case 
of  Tfie  Mng  v.  Nioolls,  Stra.  1227,  is  directly  in  point,  that  one 
conspirator  may  be  convicted  after  the  other  is  dead,  before  con- 
viction. This  was  a  determination  by  the  court  of  K.  B. ;  and 
a  subsequent  case  of  The  King  v.  ScoU  and  Eames,  3  Burr; 
1262,  is  also  in  point,  to  show  that  the  death  of  one  of  the 
number  requisite  to  constitute  the  offense  chaiged  will  not  pre- 
vent the  conviction  of  the  survivor.  It  was  the  case  of  a  riot, 
in  which  three  persons,  at  least,  are  necessary  to  constitute  the 
crime.  There  were  six  persons  indicted;  two  were  acquitted, 
and  two  died  before  trial,  and  Lord  Mansfield  held  that  the 
two  who  were  convicted  must  have  been  guilty,  together  with 
one  or  both  of  the  persons  who  had  died  before  conviction,  and 
yet  the  conviction  of  the  two  survivors  was  held  good. 

8.  The  remaining  ground  of  the  motion  is,  that  the  verdict 
offered  by  the  jury  was  a  competent  verdict  of  acquittal,  and 
ought  to  have  been  received. 
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The  offense  charged  was  a  conspiracy  to  defraud  the  bank^ 
and  the  verdict  was,  "  That  there  was  an  agreement  between. 
Boe  and  the  defendant  to  obtain  money  from  the  bank,  but 
with  intent  to  return  it  again."  This,  however,  is  no  answer  to- 
the  substance  of  the  charge,  which  was  the  unlawful  and  fraud- 
ulent intent  to  procure  money  from  the  bank.  That  finding 
leaves  the  truth  or  falsity  of  the  accusation  in  equal  uncer^ 
tainty.  The  intent  afterwards  to  return  the  money  might  con- 
sist equally  with  a  fraudulent  or  an  innocent  intent  to  procure- 
the  money  in  the  first  instance.  This  finding  was,  therefore,  so 
imperfect  that,  had  it  been  received,  the  court  could  not  have 
given  judgment  upon  it,  and  would  have  been  obliged  to  award 
a  venire  de  novo.  The  jury  ought  to  have  found  eitiier  a  special 
verdict,  stating  the  facts  at  large  and  leaving  the  law  to  the 
court,  or,  by  a  general  verdict,  they  ought  to  have  affirmed  or 
negatived  the  charge  of  a  fraudulent  intent. 

I  am  satisfied  that  this  was  no  verdict  of  acquittal.  If  it  had 
any  operation,  it  would  be  against  the  defendant;  for,  in  an- 
swer to  the  indictment,  the  jury  have  found  the  fact  that  the- 
defendant  and  Boe  did  agree  together  to  obtain  money  from, 
the  bank,  and  they  have  not  negatived  the  fraudulent  intent. 

We  are  of  opinion,  therefore,  on  all  the  points,  that  the  de» 
f endant  ought  not  to  be  disoharged. 

Motion  denied. 


DiSCHABGB  OF  JUXT  WrPHOUT  YsBDZor.— In  McOandey  V.  Stau^  ^ 
Ala.  135^  Rioe,  J.,  holcU  the  following  language:  "The  earliest  American 
cases  upon  the  subject  of  the  power  of  the  court  to  discharge  a  jury  without 
a  verdict  in  cases  of  misdemeanors,  which  we  have  been  able  to  find,  are- 
Thi  People  v.  Denton,  2  Johns.  Cas.  275^  and  The  People  v.  OleoU,  Id.  901. 
In  both  these  cases,  the  necessity  for  a  discharge  of  the  jury  is  one  of  the- 
groimds  of  decision.  It  is  the  oiUy  defensible  ground;  for  the  other  ground 
of  dedsion  was  the  bald  assumption  that  the  power  of  courts  to  discharge- 
a  jury,  in  cases  of  nusdemeanorsi  is  analogous  to  their  power  in  civil  cases, 
and  rests  in  dipcretion. 

*'  Both  these  decisions  were  made  in  1801,  and  whilst  the  justly  distin- 
guished Judge  Kent  was  a  member  of  the  supreme  court  of  New  York. 
He  concurred  in  the  first  case,  and  delivered  the  opinion  in  the  last.    He^ 
continued  to  be  a  member  of  the   same  court  until  1805,  when  the 
same  question  in  the  case  of  a  misdemeanor  again  came  before  that  court, 
in  the  case  of  The  People  v.  BanreU,  2  Caines,  305;  and  notwithstanding. 
Judge  Kent  and  that  court  had  apparently  been  committed  by  the  cases 
above  cited  from  2  Johnson's  Cases,  he  and  the  whole  court  decided  that 
the  discharge  of  a  jury  in  a  case  of  misdemeanor,  'merely  because  there 
be  not  testimony  sufficient  to  convict,  with  a  view  to  another  trial,  falls 
within  the  reason  of  none  of  the  authorities/  and  entitled  the  prisoner  to- 
his  discharge;  and  the  prisoner  was  dischaiged  accordingly.    But  uotwith- 
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standing  this  signal  and  practical  repudiation  of  that  very  able  court  of 
the  doctrine  *  that  the  power  of  courts  to  discharge  a  jury  in  cases  of  mis- 
demeanors is  analogous  to  their  power  in  civil  cases,  and  rests  in  discre- 
tion/ the  error  of  its  promulgation  was  not  entirely  cured  thereby;  for 
some  judges  have  followed  that  error,  and  adopted  it  on  the  authority  of 
Jlie  People  v.  Ol-wti,  without  noticing  or  seeming  to  be  aware  that  it  was 
practically  repudiated  by  the  same  court  in  77ie  People  v.  Barrett,  2  Caines^ 
SOdw  Other  judges  have  adopted  the  same  error  without  giving  any  reason 
for  it" 

Notwithstanding  what  is  here  said,  the  doctrine  of  thia  case  is  well  reo> 
ognized  in  New  York,  and  elsewhere.  See  The  PeopU  v.  Chodwinf  18 
Johns.  187;  The  People  t.  Oreen,  17  Wend.  55;  The  People  v.  SOU,  15  Id. 
371;  UnUed  States  t.  Cooledge,  2  Gallis.  364;  United  Staiee  ▼.  Peres,  9  Wheat 
679;  Teimeeeee  ▼.  Waterhouee,  Mart  &  Yerg.  278;  ConmumweaUh  ▼•  Cod,  6 
8.  &  R.  577;  United Statee v.  Haskell,  4  Wash.  C.  C.  402;  CcnmumweaUhY. 
Bowden,  9  Mass.  494.  After  the  jury,  in  a  murder  case,  had  been  out 
seventeen  hours,  and  had  informed  the  court  that  there  was  no  likelihood 
of  their  agreeing,  all  the  business  of  the  term  being  finished,  though  the 
statute  day  of  final  adjournment  had  not  arrived,  the  court  dischar^d  the 
jury.  It  was  held  that  if,  in  its  sound  discretion  the  court  thought  there 
was  no  probability  that  the  jury  would  agree,  the  discharge  was  right,  and 
the  prisoner  could  again  be  put  on  trial:  Barrett  v.  Btate^  35  Ala.  406.  To 
the  same  point:  Lee  v.  8taU,  26  Ark.  260;  MeKentie  v.  State,  Id.  334;  The 
People  V.  Beagle,  60  Barb.  527. 

In  England,  in  a  late  case,  Winsor  y.  Queen,  6  B.  &  S.  141  (118  Eng.  L.) 
it  was  held  to  be  in  the  discretion  of  the  court  to  dischaige  a  jury  in  a  case 
of  felony.  It  had  been  previously  decided  that  it  had  this  power  in  a  case 
of  misdemeanor,  Regtna  v.  Charlesworth,  1  B.  &  S.  (101  Eng.  L.);  but  it 
was  not  decided  in  regard  to  felony  until  the  case  of  Wkisor  t.  Queen.  Bee 
Ptofibtt  on  Jury  Trial,  sees.  475-91,  where  this  point  is  foDy  discnssed. 
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p  lonsoa's  CUsh,  488.] 

Payment  bt  Bill  or  Note.— A  bill  of  exchange  given  for  a  pre-existing 
debt  is  not  payment,  unless  it  is  so  expressly  agreed  by  the  parties. 

CONTRACT—PUBCHASEB   SUBJECT   TO    WHAT   EQUTTT.— Where  A.  COn* 

tracted  to  sell  a  house  and  lot  to  B.,  and  C.  purchased  of  B.  all  hie 
ri^^t,  etc.)  it  was  held  that  C,  though  a  bona  fide  purchaser,  without 
notice,  must  take  the  property,  subject  to  all  the  equity  existing  be* 
tween  the  original  parties  A.  and  R 
Action  fob  Mesne  Pbofits. — ^An  action  for  mesne  profits  is  an  equita- 
ble suit,  in  which  every  equitable  defense  may  be  set  up. 

Appbai.  to  the  oourt  of  errors.  In  the  year  1796,  the  respond- 
ents, Isaac  Gouyerneur  and  Peter  Eemble,  together  with  Jo- 
seph Gouvemeur  (since  deceased^  haTing  appointed  Isaac 
Qouvemeur  and  Joseph  Qouvemeur  his  executors),  commenced 
an  action  of  ejectment  in  the  supreme  court,  to  recoTer  from 
the  appellant  a  house  and  lot  of  ground  in  the  cify  of  New  York. 
12 
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After  the  cause  was  ready  for  trial,  the  appellant  filed  a  bill 
in  chanceiy,  stating  that  in  August,  1795,  Gouyemeur  A  Kern- 
ble,  partners  in  trade,  and  pretending  to  be  duly  authorized  by 
Joseph  Gouvemeur,  then  absent  from  the  country,  made  a  pro- 
posal in  writing,  and  afterwards  agreed  with  Bobert  Murray,  of 
the  house  of  Robert  Murray  &  Co.,  for  the  sale  of  a  house  and 
lot  to  the  said  firm  of  Murray  &  Co.,  for  the  sxim  of  ten  thou- 
sand dollars,  the  one-half  to  be  paid  in  January,  1796,  the  re- 
mainder in  May,  1797.  Robert  Murray  was  to  have  immediate 
possession,  and  when  the  first  payment  was  made  a  deed  was  to 
be  executed  to  Murray  &  Co. ,  who  were  to  give  a  mortgage  to 
secure  the  second  payment.  Accordingly,  Bobert  Murray  got 
possession  of  the  premises,  and  continued  in  possession  until 
he  sold  them  to  the  appellant.  The  time  of  the  first  payment 
was  postponed  by  mutual  consent.  In  January,  1796,  Gouver- 
neur  &  Kemble,  on  their  own  account,  purchased  of  Murray  & 
Co.  bills  of  exchange  on  London  amounting  to  twenty-five  thou- 
sand dollars,  and  in  paying  for  the  same  deducted  the  first  in- 
stallment of  five  thousand  dollars,  due  according  to  the  fore- 
going agreement,  and  gave  a  receipt  for  the  same  as  the  first 
installment.  Bobert  Murray,  at  that  time,  did  not  demand  a 
conveyance,  nor  did  Gouvemeur  &  Kemble  offer  it. 

On  the  twelfth  August,  1796,  the  appellant  purchased  of 
Bobert  Murray  &  Co.,  for  five  thousand  dollars,  all  the  right 
and  interest  in  the  said  house  and  lot,  and  took  possession.  He 
afterwards  applied  to  Isaac  Gouvemeur  and  Joseph  Qouver- 
neur,  in  October,  1796,  to  carry  out  the  contract  of  sale.  They 
made  no  answer  to  the  application;  but  brought  an  action  of 
ejectment  against  him,  on  which  the  appellant  filed  his  bill  in 
chancery,  praying  an  injunction  against  this  suit,  and  that  the 
respondents  should  be  decreed  to  execute  to  the  appellant  a 
good  and  sufficient  deed  to  the  premises,  pursuant  to  the  agree- 
ment. 

Isaac  Gouvemeur,  in  his  answer,  stated  that  he  never  pre- 
tended to  have  a  power  of  attorney  from  Joseph  Gouvemeur, 
but  had  directions  from  him  to  sell  the  premises,  in  conse- 
quence of  which  he  made  the  agreement  with  Bobert  Murray  & 
Co.  for  the  sale  of  the  premises,  and  delivered  the  possession 
to  Bobert  Murray,  in  1795;  that  when  the  bills  of  exchange 
were  purchased,  the  five  thousand  dollars  deducted  was  to  be 
considered  as  on  account  of  the  purchase-money,  if  the  bills  were 
duly  paid;  that  the  bills  were  accepted,  but  not  paid,  and  .thai 
notice  of  the  non-payment  was  given  to  Bobert  Murray  &  Co., 


March,  1800.]      Murray  v.  Gouverneur.  179 

Hud  that  he  beheved  that  they  had  no  effects  in  the  hands  of  the 
drawees  vfhen  they  drew  the  bills. 

The  resj^ondents,  Gouvemeur  and  Eemble,  also  stated,  that 
they  did  not  agree  to  accept  the  notes  of  Robert  Murray  &  Co. 
for  the  first  installment,  and  that  the  deed  for  the  house  and  lot 
was  not  to  be  given  until  the  bills  were  paid,  and  the  second 
installment  also  paid,  and  that  they  did  not  agree  to  take  a 
mortgage  for  the  second  payment.  Robert  Murray  &  Co.  were 
in  good  credit  in  Januaiy,  1796,  but  some  of  their  bills  were 
protested  in  May  following,  and  in  July  they  stopped  payment. 
The  appellant  had  expended,  prior  to  the  twelfth  of  August, 
1796,  six  hundred  dollars  in  repairs  on  the  hC>use,  and  a  further 
sum  after  that  time.  The  chancellor  agreed  that  the  appellant 
should  pay  the  respondents  ten  thousand  dollars,  with  interest, 
to  be  ascertained  by  a  master,  and  on  payment  thereof  the  re- 
spondents should  execute  a  conveyance  to  the  appellant  for  the 
premises;  and  that  unless  this  was  done  in  twenty  days,  the  in- 
junction should  be  dissolved.  The  master  reported  the  interest 
to  be  twenty-three  hundred  and  forty-five  dollars  and  ninety- 
seven  cents. 

From  this  decree  and  order  the  appeal  was  taken. 

Harison  and  Burr,  for  the  appellant. 

B.  Livingston  and  Hoffman,  altomey-general,  for  the  respond- 
ents. 

Kent,  J.  I  do  not  consider  the  bills  which  the  respondents 
took  in  January,  1796,  as  payment  of  the  five  thousand  dollars, 
notwithstanding  they  gave  a  receipt  as  for  so  much  cash.  Re- 
ceipts are  never  so  conclusive  but  that  they  may  be  explained; 
and  we  have  the  consideration  of  this  receipt  fully  explained  to 
us.  The  bills  were  drawn  by  Robert  Murray  &  Co.,  on  one  of 
the  partners  in  London.  This  is,  in  fact,  like  a  person  draw- 
ing a  bill  on  himself;  the  law  imposes  on  him  all  requisite  no- 
tice. 

It  is  a  settled  rule  of  law  that  a  bill  shall  not  be  a  discharge 
of  a  precedent  debt,  unless  it  be  so  expressly  agreed  between 
the  parties:  1  Salk.  124.  "  The  law  is  clear,"  says  Lord  Ken- 
yon,  1  Esp.  Rep.,  8,  *'  that  if,  in  payment  of  a  debt,  the  cred- 
itor is  content  to  take  a  bill  or  note,  payable  at  a  future  day,  he 
cannot  legally  commence  an  action  on  the  original  debt  until 
such  bill  or  note  becomes  payable,  or  default  is  made;  but  if 
such  bill  or  note  is  of  no  value,  as  if,  for  example,  it  be  drawn 
on  a  person  who  has  no  effects  of  the  drawer  in  hand  (as  was  the 
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case  here),  and  who,  therefore,  refuses  it,  in  such  case  he  may 
oonsider  it  as  waste  paper."  It  is  evident  that  Robert  Murray 
did  not  oonsider  the  bills  as  payment;  for,  as  the  appellant 
states,  on  the  first  payment  Robert  Murray  was  to  receive  a 
deed,  and  yet,  after  the  deliveiy  of  the  bills  and  the  receipt  was 
given,  he  did  not  require  a  conveyance.  This  is  pretty  decisive 
proof  that  Bobert  Murray  himself  did  not  regard  the  five  thou- 
sand dollars  as  an  absolute  payment. 

The  appellant,  if  a  bona  Jide  purchaser  without  notice  (of 
which  there  may  be  some  doubt),  took  the  house  and  lot  sub- 
ject to  all  the  equity  between  the  parties  existing  prior  to  the 
assignment,  and  of  course  he  could  not  require  a  specific  per- 
formance of  the  contract  on  other  terms  than  those  which  Bobert 
Murray  could  insist  upon;  and  the  latter  could  not,  in  equity, 
demand  a  conveyance  without  rendering  the  ten  thousand  dol- 
lars, the  consideration  money  for  the  sale. 

As  to  the  sum  expended  by  the  appellant  for  repairs,  it  may 
be  left  for  liquidation,  in  an  action  for  the  mesne  profits,  if  the 
respondents  should  think  proper  to  sue  for  the  rents  and  profits. 
The  action  for  mesne  profits  is  a  liberal  and  equitable  aoftion, 
and  will  allow  of  eveiy  kind  of  equitable  defense. 

On  the  whole,  I  am  of  opinion  that  the  decree  of  the  chan- 
cellor ought  to  be  afiirmed. 

The  rest  of  the  court  being  of  the  same  opinion,  it  was  there* 
upon  ordered,  adjudged  and  decreed,  that  the  decree  of  the 
chancellor  be  a£Srmed. 

See  the  case  of  PaiethaH  v.  Aptkorp,  and  note  reported  on  pw  iL 
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Judgment  of  Fobeign  Court  of  Admiealtt.— In  an  aet&on  on  a 
policy  of  inBQxance,  the  aentenoe  of  a  foreign  court  of  admiialtj  is  noi 
oondusive  evidence  as  to  the  •character  of  the  property,  and  a  branch 
of  the  wsnanty  of  neutrality. 

Appeal  to  the  court  of  errors.  This  was  an  action  on  a  policy 
of  insurance  on  the  freight  of  the  American  ship  called  the 
Astrea,  from  New  York  to  CSorunna.  The  cause  was  originaUy 
tried  at  the  March  circuit  in  the  city  of  New  York,  in  the  year 
1801,  when  a  verdict  was  taken  for  the  plaintiff  for  four  thou- 
sand three  hundred  and  sixty-five  dollars  and  six  cents,  8ul]jecl 
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to  the  opinion  of  the  court  on  the  folloiving  case,  which  it  waa 
agreed  either  party  might  turn  into  a  special  verdict.  The  in- 
surance of  four  thousand  dollars  on  the  freight,  at  a  premium 
of  fifteen  per  cent.,  was  effected  on  the  ninth  of  March,  1799, 
in  consequence  of  the  following  written  application  from  the 
plaintiff  to  the  defendants,  dated  fourteenth  November,  1798: 

''Gentlemen:  What  will  be  the  premium  on  the  ship-freight 
and  cargo  of  the  Astrea,  Captain  Price,  consisting  in  mahogany, 
tobacco,  slaves,  dyewood  and  sugar,  at  and  from  New  York  to 
Coninna,  to  sail  in  eight  days,  property  of  the  undersigned. 

*'  J.  C.  Yakdenhbuvsl." 

The  Astrea  was  captured,  during  her  voyage,  by  a  British 
frigate,  and,  with- her  cargo,  was  condemned  as  a  lawful  prize 
to  the  captors  by  the  court  of  vice-admiralty  at  Gibraltar,  **  as 
belonging  at  the  time  of  capture  to  Spain,  or  to  persons  being 
subject  to  the  king  of  Spain,  or  inhabiting  within  the  territories 
of  the  king  of  Spain,  enemies  of  the  king  of  Great  Britain.'' 

The  freight  insured  was  lost  by  the  capture  and  condemna- 
tion, and  duly  abanduntd  to  the  defendants,  with  the  usual 
proof  of  loss  and  interest.  Unless  the  Court  should  think  the 
plaintiff  concluded  by  the  sentence  of  condemnation,  it  was  to 
be  received  as  a  fact  in  the  case  that  the  ship  and  cargo  were 
really  the  plaintiff's  property;  and  that  the  ship  was  registered 
and  had  all  the  usual  documents  of  an  American  vessel.  The 
plaintiff  was  bom  subject  of  the  United  Netherlands,  and  con- 
tinued so  until  the  third  of  June,  1793,  when  he  became  a 
naturalized  citizen  of  the  United  States.  That  he  was  a  Dutch- 
man was  a  fact  known  to  the  defendants,  at  the  time  of  subscrib- 
ing the  policy. 

It  was  agreed  that  if  the  court  should  be  of  opinion  that  the 
plaintiff  is  entitled  to  recoveiy  for  a  total  loss,  judgment  was  to 
be  rendered  on  the  verdict  as  it  stood.  But  if  the  opinion  of 
the  court  should  be  that  there  should  be  only  a  return  of  pre- 
mium, judgment  should  be  entered  for  the  plaintiff  for  the  sum 
of  seven  hundred  dollars.  But  if  nothing,  in  their  opinion, 
ought  to  be  recovered,  judgment  was  to  be  given  for  the  de- 
fendants. 

The  defendants  also  underwrote  a  separate  policy  on  the 
cargo  of  the  same  voyage,  on  which  a  verdict  was  also  taken  for 
the  sum  of  fifteen  thousand  dollars,  subject  to  the  opinion  of 
the  coiurt  in  the  other  cause. 

HamiUon  and  B.  LivingsUm,  for  the  plaintiff. 
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Harison  and  Troup,  for  the  defendant. 

After  an  elaborate  examination  of  the  authorities,  Badoliff^ 
Kent  and  Benson,  JJ.,  delivered  their  opinions  at  length,  hold- 
ing that  the  sentence  of  a  foreign  court  of  admiralty,  condemn- 
ing the  property  as  lawful  prize  was  conclusive  evidence  as  to 
the  character  of  the  property,  and  of  the  breach  of  warranty, 
and  gave  judgment  for  the  defendants.  From  this  opinion  and 
judgment  the  appeal  to  this  court  was  taken. 

CuNTON,  senator.  The  plaintiff  having  warranted  a  ship  a&cl 
cargo  as  American  property,  the  question  is,  whether  in  an  ac- 
tion against  the  insurers,  the  sentence  of  a  foreign  court  of  ad- 
miralty that  a  warranty  was  false  is  conclusive  evidence.  It  is 
admitted  by  the  plaintiff  that  the  sentence  binds  and  changes 
the  property,  and  that  it  is  prima  facie  evidence  of  the  fact  set 
up  against  him;  and,  on  the  other  hand,  it  is  conceded  by  the  de- 
fendants, in  several  cases,  in  an  action  of  this  kind  the  judgment 
is  not  definitive  in  favor  of  the  insurers;  such  as  when,  on  the  face 
of  it,  it  is  founded  on  local  ordinances,  or  contrary  to  the  law  of 
nations,  or  so  ambiguous  that  the  court  cannot,  from  the  rea- 
sons assigned,  collect  the  grounds  of  it;  and,  that  this  case  not 
coming  within  either  of  these  descriptions,  the  contest  between 
the  parties  still  remains  open,  whether  the  foreign  sentence  be 
prima  faxsie  or  conclusive  evidence  against  the  insured,  and 
whether  it  bind  the  property  adjudicated  only,  or  is  conclusive 
to  every  extent  and  iii  every  modification  of  the  subject. 

Upon  a  question  of  such  inmiense  importance,  either  as  it 
respects  the  interests  of  commerce,  the  honor  of  the  nation,  the 
rights  of  individuals,  or  the  principles  of  justice,  great  and 
mature  deliberation  is  requisite  and  essential.  I  know  not  any 
cause  that  has  ever  been  discussed  in  this  court  which  embraces 
so  many  objects  to  render  the  final  result  important.  Attempts 
have  been  made  to  establish  the  doctrine  of  conclusiveness;  and, 
as  far  as  I  can  comprehend  them,  they  may  be  arranged  under 
four  general  heads: 

1.  Authorities  previous  to  the  nineteenth  of  April,  1776; 

2.  Ana.logical  reasoning  from  domestic  courts; 

3.  The  nature  and  meaning  of  the  contract  of  insoxance; 

4.  National  considerations  of  courtesy,  comity  and  the  like. 
The  cases  cited,  as  existing  anterior  to  the  revolution,  are  not 

only  few,  but  are  either  ambiguous  or  not  in  point.  The  most  an- 
cient one,  reported  in  2  Shower,  of  Hughes  v.  ComeUus,  was  an 
action  of  trover,  brought  for  a  ship  sold  under  a  decree  of  a 
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French  admiralty  court.  The  court  admitted  the  sentence  to  be 
trae,  although  contrary  to  the  special  verdict.  They  went  upon  the 
ground  of  the  decree's  changing  the  property,  and  of  the  in- 
conveniences that  would  result  to  merchants  if  the  court  should 
unravel  the  title  of  property  acquired  in  this  way;  and  the 
reason  assigned  by  Chief  Justice  McEean,  in  a  case  reported  in 
Dallas,  Vasae  v.  BaU,  2  Dallas,  271;  also  2  Dallas,  195,  seems 
to  be  conclusive.  The  idea  that  a  sentence  of  a  court  of  admi- 
ralty is  conclusive  arises  from  the  consideration  that  the  court 
always  proceeds  in  rem.  The  decree  naturally  and  necessarily 
binds  the  subject  of  the  proceeding.  A  ship  or  cargo,  or  any 
person  purchasing  under  the  decree  will,  of  course,  be  secure. 

The  next  case  relied  upon  is  a  supposed  one  of  a  Swedish 
ship.  It  was  first  mentioned  by  an  anonymous  author,  in  a 
book  entitled  "Theory  of  Evidence."  It  does  not  appear  in 
any  collection  of  reports;  and  Buller,  referring  to  his  authority 
for  this,  mentions  the  case  in  Shower.  It,  therefore,  appears 
that  it  is  confounded  with  the  case  of  the  Dutch  ship  in  that 
author. 

The  case  of  Femandea  and  De  Costa  was  a  nisi  prius  one,  and 
it  expressly  states  that  the  plaintiff  only  gave  a  partial  evidence 
of  the  vessel's  being  Portuguese;  and  all  we  can  collect  from  it 
is,  that  the  testimony  adduced  by  him  was  not  sufficient  to 
balance  that  derived  from  the  foreign  adjudication.  Will  it  be 
believed,  that  upon  this  slender  ground,  the  mighty  fabric  of 
conclusiveness  is  attempted  to  be  erected  ?  For,  independent 
of  decisions  since  the  revolution,  ip^hich  are  no  authority  of 
arguments  from  analogy,  which  I  shall  presently  notice;  and  of 
a  few  scattered  dicta  in  the  books,  which  do  not  bear  the  stamp 
of  judicial  authority,  there  is  nothing  whereby  to  warrant  the 
decision  of  the  court  below. 

The  arguments  derived  from  the  deference  which  is  paid  by 
the  courts  of  England  to  each  other's  proceedings  do  not  apply. 
They  are  parts  of  the  same  building,  held  together  by  one  com- 
mon arch.  They  are  under  the  same  government,  proceed  ac- 
cording to  the  same  law,  and  redress  can  be  obtained  through 
higher  tribunals.  If  they  attempt  to  exceed  their  jurisdiction 
they  can  be  restrained  by  a  superior  power,  which  has  an  interest 
in  preventing  any  undue  encroachments,  and  repressing  any 
improper  deviations.  This  is  not  the  case  with  a  foreign  court 
of  admiralty.  If  a  neutral  conceives  himself  injured,  and  ia 
indulged  with  an  appeal,  he  must  still  continue  in  the  court  of 
the  belligerent;  and  there  is  not  any  uniform  law  by  which  the 
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courts  gOYern  tbemselYes.  They  listen  more  to  instraotions 
from  the  soyereign  than  to  the  injunctions  of  the  law  of  nations. 
Lord  Mansfield  admits,  that  ''in  every  war  the  belligerent 
powers  make  particular  regulations  for  themselTes^  and  that  no 
nation  is  obliged  to  be  bound  by  them."  Park,  860.  It  is  con- 
ceded by  the  defendants  that  a  foreign  sentence  is  binding,  if 
resting,  on  the  face  of  it^  on  such  regulations;  and  yet  they  de« 
clare  that,  if  founded  on  these,  but  it  does  not  appear  so  found- 
ed, that  then  it  is  conclusiye. 

With  respect  to  the  nature  of  the  contract,  upon  which  much 
has  been  said,  I  confess  I  do  not  perceive  the  force  of  the 
reasoning  which  attempts  to  fix  the  loss  on  the  insured. 

The  contract  of  insurance,  says  Park,  being  for  the  benefit 
of  the  insured,  and  the  advancement  of  trade,  must  be  con- 
strued liberally  for  the  attainment  of  those  ends.  We  must, 
therefore,  not  give  it  an  exposition  that  would  tend  to  embarrass 
commerce,  or  injure  the  assured;  but  adopt  such  a  oonstraction 
as  will  most  promote  the  important  objects  in  view.  How 
commerce  would  be  effected,  shall  hereafter  be  considered. 
By  the  terms  of  the  contract  the  assured  warrants  the  proper^ 
to  be  neutral,  and  it  is  understood  to  be  incumbent  on  him,  so 
to  conduct  the  vessel  as  not  to  forfeit  her  neutrality.  If  the 
Tcssel  be  neutral  in  fact,  he  fulfills  his  warranty.  He  does  not 
warrant  that  she  shall  be  so  in  the  conception  of  foreign  courts. 
It  is  not  in  the  reach  of  human  sagacity  to  scan  the  views  which 
different  men  may  take  of  the  same  subject,  or  the  various 
motives  which  may  produce  clashing  decisions.  Against  cor- 
Tuption,  or  ignorance  in  judges,  perjury  in  witnesses,  and  fraud 
in  captors,  it  is  out  of  the  power  of  the  assured  to  guard;  they 
lure  risks  which  he  casts  upon  the  assurer,  and  which  the  assurer 
undertakes  in  consideration  of  an  adequate  premium.  All  the 
assured  is  required  to  do  is  not  to  falsify  his  warranty.  In  this 
case  he  paid  a  war  premium  of  fifteen  per  cent.,  and,  the  foreign 
sentence  out  of  view,  the  special  verdict  has  verified  his  war« 

raniy. 

With  regard  to  the  comity  due  from  one  national  tribunal  to 
another,  it  appears  to  me  that  the  compliment  is  carried  suf« 
ficiently  far  by  considering  the  sentence  as  prima  facie  evi- 
dence. We  are  not  bound  to  sacrifice  the  substantial  interest 
of  our  citizens  to  etiquette  or  courtesy.  If  a  foreign  nation 
will  countenance  unjust  spoliation, if  a  foreign  judge  will  divide 
the  spoil  with  the  plunderer,  are  we  to  countenance  the  knave 
and  the  robber,  and  declare  vnth  all  possible  politeness, ''  al- 
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thoDgh  we  are  convinced  that  an  inquiry  would  paint  you  in 
these  colors,  yet  our  respect  for  your  authority  will  prevail  over 
a  regard  for  jastice,  or  the  claim  of  our  citizens,  we  shall 
silence  all  discussion;  and,  although  we  know  you  both  ignor- 
ant and  corrupt,  both  oppressive  and  fraudulent,  yet,  as  you 
wear  the  form,  without  attending  to  the  obligations  of  a  court 
of  justice,  we  shall  treat  your  decisions  with  all  imaginable 
courtesy,  comity,  deference,  politeness  and  respect." 

This  is  a  summary  of  the  doctiine,  stripped  of  the  imposing 
garb  which  it  has  assumed,  and  it  can  only  be  a  question 
whether  it  is  most  deserving  of  ridicule  or  detestation. 

In  suits  brought  in  England,  upon  foreign  judgments,  be- 
tween the  same  parties,  the  courts  consider  them  only  as  prima 
facie  evidence  of  the  demand,  and  admit  the  defendant,  on  a 
plea  of  nil  debet,  to  contest  the  merits  of  the  original  cause  of 
action.  If  a  foreign  judgment  be  not  considered  conclusive  be- 
tween the  same  parties,  in  cases  of  this  nature,  why  should  the 
sentence  of  a  foreign  court  of  admirali«y  between  third  personst 
The  constitution  of  the  United  States  provides,  that  **  full  fidth 
and  credit  shall  be  given  in  each  state,  to  the  public  acts,  rec- 
ords and  judicial  proceedings  of  every  other  state."  And  the 
congress  may,  by  general  laws,  prescribe  the  manner  in  which 
8uch  acts,  records  and  proceedings  shall  be  proved,  and  the 
effect  thereof.  Is  it  conceivable,  that  if  the  sentence  of  courts 
of  disconnected  nations  are  to  be  held  in  such  high  veneration 
by  each  other,  that  the  framers  of  the  constitution  could  have 
thought  it  necessary  to  make  this  provision  for  aister  states,  in 
the  closest  bond  of  political  connection? 

The  British  have  made  the  interests  of  commerce  a  primary  ob- 
ject of  their  cares.  In  the  discovery  and  arrangement  of  wise 
plans,  and  the  execution  of  eflScacious  measures,  for  the  attainment 
of  this  important  end,  they  stand  unrivaled  in  the  history  of  man- 
kind. Their  fleets  now  traverse  every  dime,  and  visit  every  sea, 
laden  with  the  riches  of  the  world;  they  bear  in  their  hands  the 
trident  of  the  ocean.  In  the  time  of  war,  they  enrich  them- 
selves vrith  the  plunder  of  neutrals;  their  courts  appear  every- 
where, and  the  condemnations  are  conducted,  not  according  to 
the  law  of  nations,  or  the  rights  of  parties,  but  according  to  the 
instructions  from  the  sovereign  and  the  rapadfy  of  the  captors. 
"Much  less,"  says  Woodeson,  2  Wood.  466,  ''ought  any  of 
our  courts  to  slight  a  foreign  sentence.  Unless  we  give  credit 
to  their  proceedings,  we  caimot  expect  the  judgments  here 
should  be  thought  to  merit  from  them  any  reverence  or  atten* 
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tion."  Here,  then,  is  an  explicit  avowal  that  the  doctrine  i» 
adopted  with  a  view  to  a  return.  But  France,  having  a  different 
policy,  has  adopted  a  different  system.  Emerigon,  457,  464. 
It  is  to  be  further  considered,  that  Great  Britain  is  more  than 
one-half  her  time  at  war;  that  she  is  an  underwriting  nation,, 
and,  therefore,  highly  interested  in  maintaining  the  rule  laid 
down.  Our  policy  is  entirely  different.  Peace  is  no  less  oar 
interest  than  our  duty.  Our  courts  are  not  liable  to  executive 
instructions,  and,  consequently,  must  be  governed  by  the  prin- 
ciples of  justice,  not  according  to  the  exigencies  of  the  state. 
In  establishing,  therefore,  a  rule  for  our  government  on  thia 
momentous  subject,  argumeia  ah  inconvenienti  ought  to  have 
great  weight.  France  and  England  have  set  us  an  example; 
and,  as  the  law  of  nations  is  at  least  doubtful,  we  are  at 
liberty  to  adopt  such  a  construction  as  shall  most  subserve 
the  solid  interests  of  this  growing  country.  We  ought  also  to 
consider  that  the  object  of  insurance  is  indemnity;  that  instead 
of  fixing  the  loss  upon  one,  it  divides  it  among  many;  that  with 
a  pacific  nation  like  ours,  a  construction  that  will  release  the 
insurer  from  war  risks,  will  be  a  deprivation  of  all  the  benefits 
that  can  arise  from  a  neutral  position,  and  will  expose  us  to 
most  of  the  calamities,  without  any  advantages,  derivable  from 
a  belligerent  state. 

Even  Great  Britain,  situated  as  she  is,  has  found  inconve- 
nience, in  many  respects,  from  the  generality  of  the  rule  she 
has  adopted.  Her  courts  have,  by  recent  decisions,  attempted 
to  narrow  it  into  smaller  compass.  Several  important  excep- 
tions have  been  sanctioned,  and  whenever  a  different  course  of 
policy  shall  "be  deemed  advisable,  the  whole  system  will  be  de- 
Boroyed.  Our  court  has,  unadvisedly,  and  in  the  first  instance, 
without  hearing  argument,  taken  that  direction;  and,  with  the 
best  intentions,  has  persevered  in  a  doctrine  which  would  inevit- 
ably lead  to  the  spoliation  of  our  citizens,  and  the  destruction 
of  our  commerce. 

There  is  nothing  either  in  the  constitution  of  the  admiralty 
courts  of  European  nations,  or  the  mode  of  proceeding  in  them, 
which  entitle  them  to  respect.  They  adopt  the  rules  of  the  civil 
law.  The  judges  hold  their  offices  during  pleasure,  and  follow 
the  instructions  of  the  ministiy.  The  captors  who  are  interested 
are  admitted  as  witnesses,  and  the  judges  are  paid  in  propor- 
tion to  the  condemnation.  They  are  generally  composed  of 
needy  adventurers;  their  great  aim  is  plunder,  and  their  primaiy 
incentive,  avarice.    I  have  thus,  in  a  cursory  manner,  glanced 


Feb.  1802.]  Vandenheuvel  v.  United  Ins.  Co.  187 

at  the  principal  grounds  of  reasoning  in  the  cause,  and  I  must 
own  that  I  feel  most  deeply  impressed  with  its  importance. 
The  effects  of  the  decision  of  this  day  will  be  felt  when  we  are 
no  more;  and  I  trust  that  it  will  receiye  the  approving  voice  of 
our  consciences,  and  of  our  country. 

Gold,  senator,  delivered  a  concurring  opinion  for  reversal. 

Yak  Yeghten,  senator,  was  for  affirming  the  judgment  of  the 
court  below,  but  by  a  majority  of  the  court  it  was  ordered  and 
adjudged  that  the  plaintiff  in  error  recover,  as  for  a  total  loss, 
the  amount  found  by  the  jury  in  the  special  verdict,  with  in- 
terest and  costs,  and  that  the  judgment  of  the  supreme  court  be 
reversed,  alid  the  record  remitted,  etc. 


It  will  be  obeerved  that  in  the  decision  on  this  case,  the  court  was  not  so- 
much  controlled  by  authority  as  by  policy,  on  which  the  majority  of  the 
court,  against  the  opinion  of  the  judges,  based  their  argument.  As  to  the 
effect  of  a  judgment  in  such  case,  Phillips  on  Insurance,  sec  2109,  says: 
"The  adjudications  upon  the  subject  are  very  numerous,  presenting  abun- 
dance of  discrepancies  and  direct  inconsistencies,  so  as  mutually  to  neutral- 
ize each  other,  and  free  the  question  from  any  preponderance  of  authority 
to  either  side,  and  leave  the  courts  at  liberty  to  establish  the  jurisprudence 
upon  a  better  basis  whenever  future  wars  shall  give  rise  to  similar  cases* 
It  will  suffice  to  refer  to  the  cases  generally  for  the  convenience  of  those 
who  may  have  occasion  to  investigate  the  subject  The  result  of  an  in- 
vestigation will,  I  think,  lead  to  the  conclusion  that  though  a  domestic 
judgment  is  conclusive  of  its  grounds,  a  foreign  judgment  collaterally  intro- 
duced in  a  suit  on  the  policy,  is  only  evidence  of  the  proceedings  and  decree, 
and  is  not  conclusive  as  between  the  assured  and  underwriters,  of  the 
groiuids  or  facts  alleged,  or  infezences^  or  as  to  the  doctrines  asserted." 
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CcasmrAMOM^  when  not  Fbaudulbnt.— When  spMNOt  in  1776^  madt 
aTohmteiydeedtobiieliildieiiiriththeYiswol  dufaatlng^  loileitim 
to  Great  Britain,  in  case  it  anooeeded  in  aabjngating  thia  ooimtiy,  and 
he,  in  1779»  took  refuge  with  the  Britiah  troops,  and  waa  afterwaida 
taken  and  oonvieied  of  high  treason  agalnat  the  state  of  New  Jersey, 
and  the  estate  so  conveyed  confiscated  and  sold,  it  waa  held  that  tlie 
deed  was  not  teodnlent  against  the  state,  and  tlie  daim  of  the  chil* 
dren  thereunder  cannot  be  aflbeted  by  the  sabasqaent  faeasen  of  their 
father. 

EnofKEHT  for  lancUi  sitoated  in  the  oounty  of  Gloucester. 
Toxdiot  was  given  for  the  plaintiff.  Leake  and  Ogden  obtained  a 
role  for  the  defendant,  to  show  oanse  why  a  new  trial  should 
not  be  granted  on  the  ground:  1.  That  the  Terdiot  waa  against 
the  discretion  of  the  court;  2.  That  it  was  contraxy  to  the  evi- 
dence. 

The  lessors  of  the  plaintiff,  it  appeared,  were  the  children  of 
one  Jonathan  Chew,  who,  in  1779,  took  refuge  with  the  British 
troops,  and  was  afterwards  taken,  convicted  of  high  treason 
against  the  state  of  New  Jersey,  and  all  of  his  property  con- 
fiscated.  The  father  made  a  Toluntaiy  deed  of  the  premises  in 
question  to  his  children,  on  the  twenty-ninth  July,  1776,  with 
a  view  to  defeat  a  forfeiture,  should  the  king  of  Great  Britain 
succeed  in  subjugating  the  country.    The  defendant  daimed  as 
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purchaser  of  one  of  the  plantationSy  seized  and  sold  by  the  oom- 
missioners  of  forfeited  estates^  on  the  conriction  and  attainder 
of  Chew  in  1779. 

On  the  trial  of  the  cause,  the  defendant  contended  that  the 
deed  was  made  with  a  view  to  an  act  of  treason,  and  to  avoid  a 
forfeiture,  and  was  therefore  void  as  against  the  state  of  New 
Jersey ,  and  those  claiming  under  the  state.  On  the  other  hand  it 
was  argued  that,  although  the  deed  was  unquestionably  a  Tolun* 
tarj  conveyance,  in  consideration  of  natural  affection,  and  with  a 
view  to  prevent  a  forfeiture  for  treason,  yet  the  forfeiture  con- 
templated, and  the  treason  intended  was  against  the  king  of 
Great  Britain,  against  whom  we  were  at  the  time  engaged  in 
hostilities;  and  the  grantor  being  then  in  arms  against  him, 
had  good  reason  to  anticipate  the  usual  consequences  of  an  act 
of  rebellion,  should  the  king  succeed  against  us.  And  as  re- 
gards the  state  of  New  Jersey,  this  conveyance,  so  far  from  be- 
ing void,  was  highly  meritorious  and  valid;  and  if  good  at  the 
time,  it  vested  an  estate  in  the  grantees,  which  could  not  be 
divested  by  the  treason  committed  by  the  grantor  three  years 
afterwards. 

SioTH,  J.,  before  whom  the  cause  was  tried,  charged  the  jury 
against  the  deed  of  1776.  He  said:  **  Whatever  might  have  been 
the  intent  of  the  grantor  originally  for  making  this  deed,  the 
question  is  whether  he  afterwards  converted  it  to  another  pur- 
pose, which  it  is  acknowledged,  and  cannot  be  denied,  would 
have  avoided  the  deed  had  it  been  originally  contemplated? 
The  intention  was  to  avoid  the  forfeiture,  and  had  Great  Britain 
succeeded,  the  conv^ance  would  have  been  adjudged  fraud- 
ulent Shall  it  then  prevail  against  the  state?  It  is  like  a  piece 
of  artillery  directed  originally  against  the  enemy,  but  which» 
while  remaining  undischarged,  is  turned  upon  its  pivot  and  fired 
upon  the  republic.  I  approve  of  the  intentions  of  Ohew  origin- 
ally, but  I  cannot  think  that  good  intentions  will  sanctify  a 
fraudulent  act" 

The  counsel  for  the  defendant  on  their  azgament  for  tha 
motion  made  four  points: 

1.  The  verdict  was  contrary  to  the  opinion  of  the  judge  who 
correctly  stated  the  law,  and  a  new  trial  should  be  granted. 

2.  There  was  no  evidence  of  a  delivezy  to  the  grantees,  which 
is  essential  to  make  the  conveyance  good.  8  Bl.  Oom.  806, 807; 
Shep.  Touch.,  67,  68;  Gilb.  Ev.,  78,  79;  Com,  Dig.,  168,  tit 
"  Fait,"  A.  8. 

8.  The  deed  was  a  voluntary  gift  from  the  father,  to  his  ohil« 
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<lren,  and  is  therefore  void  against  a  bona  fide  purchaser.  As 
between  the  parties  such  a  grant  is  good,  but  it  cannot  stand  in 
the  way  of  another  person,  having  no  notice,  or  not  being  priv- 
ity to  it. 

4.  The  deed  was  concealed  from  all  the  'world  and  is  thus 
fraudulent. 

As  showing  that  the  verdict  Lhould  be  set  aside  when  contrary 
to  the  direction  of  the  court,  the  cases  of  The  Queen  v.  Ballivos, 
1  P.  Wms.  212;  Brighi  v.  Eynou,  1  Burr.  890;  Tindal  v.  Brown, 
1  T.  K.  167. 

The  juiy,  deciding  a  question  of  law,  infringed  on  the  pre- 
rogative of  the  court.     Foster  Cr.  L.  256,  256. 

The  charge  delivered  by  the  judge  was  clearly  law;  it  was  in 
conformity  with  the  13  Eliz.  cap.  5;  3rd  Rep.  83.  The  counsel 
further  cited  on  the  point  of  fraudulent  conveyances  BurreVa 
ease,  6  Rep.  72;  Chapman  v.  Emery,  Cowp.  273;  Ibwnshendy. 
Windham,  2  Yes.  10;  2  Bol.  Ab.  34;  Jones  v.  Ashari,  Skinner, 
357;  Cadogan  y.  Kennet,  Cowp.  434.  As  a  further  evidence  of 
fraud,  the  counsel  referred  to  the  fact  that  all  the  property  of 
the  grantor  had  been  conveyed,  and  on  this  point  cited:  Worsley 
V.  De  MaUas;  1  Burr.  478,  2  Burr.  831. 

Frelinghuysen,  against  the  motion,  to  show  there  was  a  good 
delivery,  cited  Cooper  v.  Goodrich  ^  Cro.  El.  862,  where  a  deliv- 
ery to  a  stranger  without  letter  of  attorney,  was  held  good; 
Cross  V.  Powell,  Id.  483,  where  it  is  said  a  delivery  to  the  party 
is  not  material;  and  Shelton's  case.  Id.  7,  where  it  was  held  that  a 
grant  was  good  without  actual  delivery,  if  it  be  actually  executed 
and  not  countermanded.  To  show  that  every  voluntary  con- 
veyance was  not  per  se  fraudulent,  he  cited :  1  Yes.  11 ;  Eaywood  v. 
Hammond,  1  Atk.  15;  Bovey^s  Case,  1  Yent.  183;  Lord  Tenham 
V.  Mullins,  1  Mod.  19.  The  statute  of  .13  Eliz.  cap.  5,  is  consid- 
ered as  merely  declaratory  of  the  common  law,  and  under  that 
statute,  and  the  cases  that  have  been  decided  upon  it,  the  debt 
must  precede  the  fraudulent  conveyance.  And  with  this  agrees 
Bur.  N.  P.  257;  3  Bac.  Ab.  307. 

With  regard  to  the  objection  that  the  party  should  have  come 
forward  at  an  earlier  period  to  claim  the  property,  it  is  a  matter 
of  notoriety  that  they  were  infants  at  the  time  of  the  sale  by  the 
commissioners,  and  therefore  no  laches  is  to  be  attributed  to 
them. 

It  is  moreover  conteuded  that  the  deed  is  fraudulent,  being 
made  with  a  view  to  the  commission  of  treason.  But  the  grantor 
designed  to  preserve  his  property  to  his  children  from  British 
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•confiscation;  a^^  ihe  doctrine  that  a  deed  framed  with  this  in- 
tent is  fraudulent  against  the  state  of  New  Jersey,  is  consistent 
neither  with  law  nor  reason. 

11.  Stockton,  on  the  same  side,  argued  that  the  deed  from 
•Chew  was  valid,  and  impugned  no  principle  of  the  common 
law,  nor  any  statutory  prorision.  It  was  utterly  impossible  that 
this  deed  was  designed  to  deprive  the  state  of  its  legal  right  to 
a  forfeiture.  The  treason  act  was  not  passed  by  the  legislature 
till  October,  1776,  and  the  deed  was  executed  in  the  month  of 
July  preceding;  before  the  passing  of  this  treason  act,  no  con- 
viction could  have  forfeited  the  estate.  The  opinion  of  Chief 
Justice  McEean  in  the  case  of  Chapman,  1  Dall.  53,  is  clear  on 
this  point.  The  case  in  1  Vent.  103,  is  a  full  authority  for 
'every  principle  for  which  they  contend.  Twisden,  J.,  in  that 
case,  says:  "  That  it  could  not  be  a  fraud,  because  made  before 
the  act,  though  pending  a  civil  war." 

The  allegation  that  the  deed  was  concealed,  is  contradicted 
by  the  evidence.  Some  caution  was  necessary,  owing  to  the 
turbulence  and  irritation  of  the  times;  the  children  were  infants, 
4ind,  further  than  these  circumstances  necessarily  operated,  there 
has  been  no  concealment.  With  respect  to  continuing  in  pos- 
session, the  law  and  the  fact  were  against  it.  Possession  as  a 
badge  of  fraud  is  not  applicable  to  real  estate;  it  refers  abso- 
lutely to  personal  property.  Ikmne's  case,  Oro.  El.  7;  Edwards 
V.  Barken,  2  T.  B.  587. 

It  is  admitted  that,  as  against  Chew  himself,  this  conveyance 
was  good  and  valid.  If  so,  no  man  can  forfeit  a  larger  estate 
than  he  himself  possesses.  Cranmer^s  Case,  Moore  100,  pi.  244; 
The  King  y.  Cotton,  2  Ves.  288, 297;  IHcholsy.  Nichols,  Plow.  481, 
487.  The  statute,  13  Eliz.  cap.  5,  relates  only  to  creditors,  not  to 
purchasers,  or  forfeitures  in  criminal  cases.  The  verdict  of  the 
jury  should  stand;  the  intent  was  the  principal  thing  to  be  ascer- 
tained, and  they  have  found  no  fraudulent  intent.  Where  there 
is  a  contrariety  of  evidence  there  should  not  be  a  new  trial. 

£iN8£T,  C.  J.  It  is  evident  from  the  manner  in  which  this 
motion  has  been  argued,  that  all,  or  nearly  all,  the  points  that 
have  been  contended  for  here  were  urged  at  the  trial,  and 
submitted  to  the  consideration  of  the  jury  who  tried  the  cause. 

The  question  of  fraud  was  left  altogether  to  the  jury  to  de- 
termine from  the  evidence;  they  were  not  even  directed  that  if 
they  believed  particular  facts  to  be  as  stated,  they  were  to  declare 
it  void,  nor  that  the  whole  of  them  collectively  would  necessarily 
lead  to  this  inference;  they  were  left  free  to  determine  it  fraud- 
ulent or  honest  &om  the  evidence  as  it  was  laid  before  them. 
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This,  in  my  opinion,  was  the  proper  course.  I  am  unable  to 
bring  my  mind  to  assent  to  the  proposition  that  a  conyeyanoe- 
intended  to  prevent  a  forfeiture  to  Oreat  Britain^  on  account  of 
acts  arising  from  a  resistance  to  the  usuipations  and  unjust- 
claims  made  by  that  governmenty  can  ever  in  our  courts  be  pro- 
nounced fraudulent  for  that  reason.  We  had  the  same  right  to- 
defeat  the  forfeitures,  which,  had  they  succeeded,  they  would 
have  had  to  exact  them;  the  same  right  as  to  resist  by  force 
their  other  unjust  claims.  In  my  opinion^  the  secreting  a  purse- 
from  a  highwayman  may  with  equal  reason  be  denominated 
fraudulent. 

It  is  said  that  this  deed  would  have  been  fraudulent  as  against 
the  king,  had  he  succeeded.  This  expression  is  improper  in 
the  mouth  of  an  American.  Unquestionably  that  goyemment 
would  have  called  it  so,  as  they  would  also  have  called  our  re- 
sistance rebellion;  but  neither  of  these  terms  can  with  pro* 
priety  be  applied  in  this  manner  by  us.  They  would  have  put  us- 
to  death  for  the  one  act,  and  seized  upon  our  property  for  the 
other;  both  must  be  right  or  neither;  and  to  me  it  appears 
rather  a  novel  idea  in  this  country  to  say  that  the  first  waa 
illegal,  or  the  second  fraudulent.  In  a  court  deriving  all  its- 
authorities  and  its  existence  from  the  principles  of  the  revolu* 
tion,  these  positions  cannot  be  rendered  plainer  by  language— 
they  are  self-evident.  I  have  no  inclination  at  present  to  enter 
further  into  the  questions  involved  in  this  case.  Other  eject- 
ments are  depending  on  the  same  title,  which  we  have  no  desire 
to  prejudge.    I  am  against  a  new  trial. 

SxrrH,  J.,  dissented. 

Chetwood,  J. ,  concurred  with  the  ehief  jutioe. 

Motion  refused. 


GOBTSLL  V.  GOLBAUGH. 

[Oni.nj 

BxxMPLABT  Damages  fob  a  Breach  of  Pbomisb  of  Mabhaob.-^ 
In  an  action  for  a  breach  of  promise  of  maniage,  aooompaniad  wiib 
seduction,  it  b  proper  to  give  exemplaiy  damages,  which  are  not  to  W 
measured  by  the  defendant's  poverty. 

Aonov  on  a  promise  of  marriage.  The  promise  was  fuUy 
proven,  with  strong  circumstances  of  aggravation,  the  defend- 
ant having  been  guilty  of  the  plaintiff's  seduction  under  the- 
promisi^  of  marriage.    It  was  claimed  on  the  defendant's  be- 
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balf  tbaty  as  he  was  in  poor  drcnmstances^  the  damages  should^ 
therefore,  be  awarded  commensurate  with  those  circumstances. 

Chief  Justice  Einsbt,  in  his  charge  to  the  jury,  said  that  the 
injury  complained  of  was  of  the  most  atrocious  and  dishonor- 
able nature,  and  called  for  exemplary  damages.  That  such 
conduct  went  to  destroy  the  peace  and  prospects,  not  only  of 
the  injured  woman,  but  to  render  families  and  parents  wretched 
by  the  ruin  of  their  children.  He  told  the  jury  that  they  were 
not  to  estimate  tbe  damages  by  any  proof  of  suffering  or  actual 
loss,  but  to  give  damages  for  example's  sake,  to  prevent  such 
offenses  in  future;  and  also  to  allow  liberal  damages  for  the 
breach  of  a  sacred  promise,  and  the  great  disadvantages  which 
must  follow  to  her  through  life;  that  in  this  case  they  were  to 
consider  not  only  the  past  injury,  but  every  consequence  in  fu- 
ture. He  repeated,  in  very  strong  terms,  his  detestation  of 
such  conduct,  aud  told  the  jury  they  were  bound  to  no  cer- 
tain damages,  but  might  give  such  a  sum  as  would  mark  their 
disapprobation,  and  be  an  example  to  others.  That  the  defend- 
ant's poverty  ought  not  to  prevent  exemplary  damages;  that 
poverty  was  no  justification  or  extenuation  of  a  crime  like  this; 
and  it  was  their  duty  to  measure  the  injury  he  had  done,  and 
not  the  purse  of  the  defendant.  That  it  would  be  better  to  treat 
him  in  this  manner  than  by  giving  small  damages,  to  counten- 
ance an  idea  that  a  man,  because  poor,  should  be  let  loose  on 
society.  He  concluded  by  observing  that  it  was  a  serious  mat- 
ter; it  involved  the  protection  of  innocence,  the  prevention  of 
disgrace  to  families,  and  the  punishment  of  offenses  too  com- 
mon and  too  often  lightly  treated. 


Subsequently,  in  the  caae  of  SUnU  v.  PraU^  Coze,  79,  which  was  an  so* 
tion  for  the  tame  cause,  the  chief  justice  laid  down  a  similar  rule  as  to 
damages. 


Sntdeb  v.  Findlet. 

[OoiB,78.] 

Whxk  Rkpbxssntation  Fraudulent.— The  positive  aMotion  of  a  fact, 
which  is  untrue,  though  believed  by  the  party  making  the  assertion  to 
be  true,  by  which  another  is  induced  to  contract,  is  fraudulent. 

AcnoH  of  debt  tried  in  April  term  last,  when  a  verdict  was  en* 
tered  for  the  plaintiff.  A  motion  was  now  made  for  a  new  trial, 
on  the  ground,  among  others,  that  Findley's  representation  was 
believed  by  him  to  be  true,  though  it  afterwards  proved  to  be 


194  8in:D£ii  v.  Fikbley.  [New  Jersey, 

fal8e,  and  that,  tbereforOy  the  court  erred  in  charging  the  juiy 
that  it  amounted  to  fraud. 

The  facts  on  which  the  representation  was  made,  were:  Sny- 
der had  sold  two  horses  of  the  yalue  of  ninety  pounds  to  Find- 
ley,  who  in  part  2)ayment  gave  the  note  of  one  Barthplomew 
Harris  for  seventy  pounds,  on  which  the  plaintiff  gave  a  receipt 
wherein  it  was  expressed  that  he  should  take  the  note ' '  at  his  own 
risk,  and  collect  or  lose  the  same  without  calling  on  Findley  for 
the  money." 

The  defendant  asserted  that  the  maker  of  this  note  was  per- 
fectly solvent,  and  he  knew  him  to  be  so;  whereas  the  fact  ap- 
peared that  Harris  was  insolyent,  though  it  did  not  appear  that 
Findley  knew  of  it. 

Ledhe^  for  the  motion. 

Woodruff  and  Stockton^  agaiast  the  motion. 

The  Cbsxt  Jusnos  said,  that  fraud  was  defined  in  the  books; 
that  one  definition  of  it  was  **9iugge9tio  faHxi^  oMi  mippreino 

*    MM 

ven. 

The  justice  of  the  case  was  with  the  defendant,  and  therefore 
had  there  even  been  a  misdirection  it  ought  not  to  be  a  ground 
for  a  new  trial.  Whoever  positively  and  generally  makes  a  false 
assertion,  as  an  inducement  for  another  to  contract  with  him, 
and  succeeds  on  that  ground,  is  guilty  of  a  fraud  which  vacates 
the  contract.  It  must  be  as  represented  or  it  is  fraudulent;  a 
man  who  does  so  ought  to  suffer;  he  must  answer  for  the  truth. 
The  case  of  Sir  Crisp  Oasooigne  is  full  to  this.  I  do  not  say 
that  Findley  was  guilty  of  willful  dishonesty:  it  seems  from 
3f 'Share's  evidence,  that  he  might  have  thought  Harris  solvent; 
"but  he  made  an  assertion  of  a  matter  of  fact,  which  the  jury  have 
found  was  false;  and  then  as  to  the  legal  operation,  his  belief 
of  it  one  way  or  the  other  is  of  no  consequence;  as  to  negli- 
gence, the  custom  of  merchants  settles  it  in  Qreat  Britain;  there 
is,  however,  no  such  custom  here. 

Bule  disduurged. 
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MOORB  V.  EwtNG  £T  AL. 

AJKBITBAT0B8  SHOULD  MEET  TOOETHEB  AND  ACT   JOINTLY.— Where  • 

matter  is  refeired  to  arbitrators,  a  decision  of  a  majority  of  which  is 
to  be  final,  they  cannot  act  separately  but  must  meet  and  act  jointly. 
AWABD  Drawn  bt  Counsel.— It  is  no  objection  to  an  award  that  it  was 
drawn  up  by  the  counsel  of  the  party  in  whose  favor  it  was  given. 

Action  in  coyenant  and  another  of  debt  between  the  same 
parties.  In  April  term,  1791,  they  had  been  referred  to  tbe  de- 
cision of  five  arbitrators,  whose  award,  or  the  award  of  a  ma- 
jority, should  be  final.  On  the  twenly-fifth  of  April,  1791,  they 
made  awards  unanimously  in  favor  of  the  defendants. 

Stockton^  for  the  plaintiff,  moved  for  an  order  to  show  cause 
why  the  award  should  not  be  set  aside  upon  the  following 
grounds: 

1.  That  the  referees  were  mistaken  on  a  plain  point  of  law  in 
construing  a  legacy  given  to  the  plaintiff  in  the  will  of  his  father, 
as  a  satisfaction  for  a  sum  of  money  which  his  father  had  by 
articles  covenanted  to  pay  him  in  his  lifetime; 

2.  That  the  arbitrators  suffered  the  attorney  for  the  defend- 
ant to  draw  the  award  without  the  knowledge  or  consent  of  the 
plaintiff; 

8.  That  the  awards  was  signed  by  the  arbitrators  at  their  sev- 
oral  places  of  residence,  without  consultation  with  each  other 
at  the  time. 

StochUm  and  Frelinghuysen^  for  the  plaintiff,  and  Lake,  for  the 
defendant. 

EmsxT,  C.  J.  These  are  motions  to  show  cause  why  two 
awards  between  the  same  parties,  tbe  one  in  an  action  of  cov- 
enant, the  other  of  debt,  should  not  be  set  aside.  To  these 
awards  three  exceptions  have  been  filed,  but  the  opinion  of  the 
court  having  been  formed  upon  one  of  them,  renders  a  minute 
examination  of  the  others  unnecessary.  A  number  of  afiidavits 
have  been  read,  and  a  great  variety  of  evidence  brought  before 
the  court;  the  material  facts,  however,  are  shortly  these:  It 
apx)ears  that  the  referees  after  hearing  the  parties,  and  forming 
their  opinions,  found  some  difficulty  in  drawing  up  the  awards 
with  legal  precision;  it  was  thought  proper,  therefore,  to  have 
them  drawn  up  by  Mr.  Leake,  and  in  order  that  this  should  be 
doue,  the  referees  adjourned  over  their  meeting  for  another  day, 
when  the  awards  were  to  be  approved  of  and  signed.    It  does 
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not  appear  that  thej  afterwards  met  pursuant  to  adjournment^ 
but  the  reports  were  carried  to  each  of  them  separately,  and 
executed  at  their  own  places  of  residence.  No  suspicion  seema 
to  be  entertained  with  regard  to  the  integrity  and  purity  of  the 
proceedings;  the  reasons  for  their  not  holding  the  subsequent 
meeting  are  given  freely  and  are  satisfactory.  The  characters  of 
the  arbitrators  are  fair  and  unimpeached;  and  all  the  parties  in 
the  business  are  presumed  to  have  believed  that  they  were- 
acting  strictly  within  the  line  of  their  duty. 

I  own  that  I  am  a  great  friend  to  arbitrations;  I  believe  them 
to  be  frequently  productive  of  real  advantage;  and  they  are  not 
to  be  hastily  or  inconsiderately  set  aside.  I  approve  in  the 
highest  manner  of  the  liberality  with  which  the  courts  of  justice 
have  reviewed  their  proceedings,  particularly  in  modern  times, 
but  where  any  corruption,  misbehavior,  or  plain  mistake  of 
law  or  fact  appears,  courts  of  justice  are  bound  to  set  them 
aside.  If  exceptions  of  this  kind  were  not  to  be  admitted,  and 
these  evils  corrected,  awards  would  indeed,  as  Lord  Hardwicke^ 
expresses  himself ,  prove  arbitrary,  too  much  so  for  a  free  govern- 
ment. There  is,  perhaps,  no  mode  of  trial  less  objectionable^ 
than  that  by  jui^;  yet,  Lord  Iklansfield  thought  that  it  could 
hardly  have  subsisted  to  his  time,  if  courts  did  not  occasionally 
preserve  its  purity  unimpaired,  and  restain  its  wanderings  by 
granting  new  trials.  Fortius  reason  I  have  no  difficulty  in  pro* 
nouncing  the  expression,  attributed  to  Lord  Holt,  in  Salkeld,^ 
73,  not  to  be  law,  especiaUy  as  applied  to  the  case  and  excep- 
tions then  before  the  court.  ''A  party  shall  not  come  and  say 
that  the  arbitrators  have  not  done  him  justice,  and  put  the  court 
to  examine  it."  In  that  case  the  complaint  was,  that  the  arbi-^ 
trators  had  not  allowed  the  party  time  to  produce  his  witnesses. 
The  report  of  the  same  case,  in  a  book  of  much  superior  author- 
ily  (2  Ld.  Baym.  857),  shows  the  three  other  judges  were 
against  him.  In  the  case  of  Sheppard  v.  Brandy  Hardw.  48, 
Lord  Hardwicke  set  aside  the  award,  because  he  thought  thai 
supporting  it  would  be  ''of  dangerous  example."  The  money 
taken  in  that  case  was  not  pretended  or  suspected  to  have  been 
paid  or  received  from  any  sinister  motives;  the  language  em- 
ployed by  Lord  Hardwicke,  '*  Let  their  characters  be  otherwise 
never  so  unexceptionable;"  and  ''  This  is  a  matter  of  so  tender 
a  nature  that  even  the  appearance  of  evil  in  it  is  to  be  avoided," 
proves  there  was  no  imputation  thrown  upon  their  integrity. 
This  case,  then,  is  a  strong  one  to  prove  that  arbitrators  must 
conduct  themselves  with  caution  and  propriety  until  they  have 
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completely  executed  the  trust  reposed  in  tbem;  otherwise  their 
proceeding's  will  be  open  to  the  most  serious  and  fatal  objec- 
tions. I  do  not  think,  myself,  the  first  exception  is  supported 
by  the  testimony;  and  here  I  cannot  avoid  expressing  my  dis- 
approbation of  the  manner  in  which  these  affidavits  have  been 
taken.  Each  witness  should  be  examined  as  to  the  facts  which 
have  come  under  his  cognizance,  and  he  should  tell  them  in 
his  own  way,  not  merely  to  swear  to  what  has  been  sworn  by 
another.  Four  of  the  affidavits  appear  to  be  exact  copies  of 
each  other,  as  to  material  parts  of  the  testimony,  and  this  cir- 
cumstance renders  them  suspicious  and  objectionable. 

As  to  the  second  exception,  I  can  find  no  case  to  prove  that 
the  fact,  even  if  true,  would  be  sufficient  to  vitiate  the  award. 
Kyd,  349,  says:  **  There  is  no  case  to  this  purpose,  nor  does 
it  at  all  appear  a  sufficient  reason  for  setting  aside  an  award; 
the  arbitrator  employs  the  party's  attorney  as  his  own,  and  if 
this  objection  were  good  it  is  apprehended  that  a  great  many 
awards  might  be  set  aside  that  are  perfectly  fair/'  The  case  of 
Burton  v.  Knight^  2  Yem.  614,  does  not  prove  it.  In  that  case 
there  were  other  facts,  much  more  material,  which  induced  the 
court  to  set  aside  the  report.  The  most  that  can  be  made  of  it 
is,  that  in  connection  with  other  circumstances  it  had  some 
weight;  of  itself,  I  consider  it  is  entitled  to  none. 

But  there  appears  another  objection  arising  on  the  facts 
proved,  not  mentioned  in  the  argument,  but  which  is  material 
in  determining  the  present  motions.  The  question  I  mean  is, 
whether  an  award  thus  drawn  up  carried  separately  to  each  of 
the  arbitrators,  separately  examined  and  signed  by  them,  is  such 
an  award  as  ought  to  be  confirmed.  Some  principles  are  deduci- 
ble  from  the  cases  which  bear  upon  this  question. 

I  take  it  to  be  a  principle  of  law,  that  whenever  a  power  or 
jurisdiction  is  Relegated  to  two  or  more,  it  must  be  executed 
jointly  and  not  separately.  The  judges  must  meet  together; 
they  ought  to  confer  together;  their  decision  ought  to  be  the 
result  of  a  joint  conference,  and  should  itself  be  a  joint  act. 
If  they  inquire  separately,  or  decide  separately,  it  is  altogether 
void.  This  principle  runs  through  a  variety  of  cases,  a  few 
only  of  which  I  shall  cite,  but  enough  to  prove  the  doctrine  as 
applicable  to  all  judicial  acts. 

By  the  Stat.  13  and  14  Car.  2,  cap.  12,  sec.  1,  two  justices  of 
the  peace  are  authorized  to  remove  paupers  to  the  place  of  their 
settlement.  In  order  to  ascertain  where  this  place  of  settle- 
ment is,  the  exercise  of  judicial  functions  ia  necessaiy,  since  it 
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depends  on  the  provisions  of  statutes  and  decisions  of  courts  of 
justice.  So  early  as  the  twelfth  year  of  William  III,  it  was 
held  necessary  for  both  to  join  in  the  examination  as  well  as  in 
the  order  for  removal:  2  Salk.  483;  the  examination  by  one  and 
the  removal  by  both  was  held  ill.  In  2  Salkeld,  478,  an  order 
of  bastardy  was  held  ill,  and  quashed  for  the  same  reason. 

In  the  case  of  The  King  v.  Wykes,  Andrews,  231,  the  same 
principle  was  recognized;  and  the  whole  court  were  clearly  of 
opinion  that  in  cases  of  removal,  there  ought  to  be  a  joint  ex- 
amination, and  this  by  the  same  justices  who  sign  the  order, 
because  it  is  an  act  of  judgment. 

In  Billings  v.  Prinn  and  Delabtre,  2  Bl.  1017,  where  two 
justices  had  separately  examined  a  woman  with  regard  to  filiat- 
ing a  bastard,  and  had  separately  signed  the  warrant  to  commit 
her,  the  court  said,  "  the  case  is  too  clear  to  bear  an  argument, 
and  that  there  would  be  no  use  in  appointing  two  or  more  per- 
sons to  exercise  judicial  powers  unless  they  are  to  act  together." 
The  law  has  been  carried  even  further  in  The  King  v.  The  In* 
habitanis  ofEamatcUl  Ridware,  8  T.  B.  380.  By  the  43  El.,  cap. 
2,  the  parish  officers,  by  and  with  the  consent  of  two  justices, 
are  authorized  to  bind  out  poor  children.  An  indenture  was 
separately  assented  to  by  two  justices,  but  they  did  not  assent 
to,  or  sign  their  names,  at  the  same  time,  or  in  the  presence  of 
each  other.  Lord  Eenyon  said  that  the  rule  might  be  some- 
times attended  with  inconvenience,  but  that  it  had  long  been 
settled  that  the  concurrence  of  the  justices  is  not  necessary 
when  the  act  to  be  done  is  merely  ministerial,  but  they  must 
confer  together,  and  form  a  joint  opinion,  where  the  act  is  of  a 
judicial  nature.  These  cases  are  sufficient  to  prove  the  law 
.upon  this  point  to  be  established  and  settled;  the  application  of 
the  principle  to  the  case  under  consideration  may  not  be  so  ob- 
vious It  appears  that  the  arbitrators  did  examine  jointly,  and 
did  form  a  joint  determination  in  favor  of  the  defendant,  and  it 
may  be  objected  that  the  executing  the  award  is,  but  a  mere 
formality.     But  we  think  otherwise. 

1.  Though  the  arbitrators  had  agreedon  an  award  infavor  of  the 
defendants,  yet  they  cannot  be  said  to  have  agreed  to  an  award 
not  then  drawn,  but  left  to  be  drawn  up  by  the  counsel.  They 
never  did  nor  could  agree  to  any  award  that  should  be  drawn; 
the  approbation  of  the  report,  then,  when  placed  on  paper  by 
the  counsel,  and  drawn  up  with  the  necessaiy  legal  formalily, 
when  shown  to  them  afterwards,  was  an  act  of  judgment,  and^ 
according  to  the  coses  cited,  should  have  been  a  joint  act. 
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2.  It  is  not  only  a  judicial  act,  but  also  a  material  part  of 
their  business.  Mr.  Leake  might  have  drawn  up  twenty  reports, 
and  any  of  the  arbitrators  had  a  right  to  exercise  his  judgment 
on  each,  and  to  reject  all  or  any  of  them. 

Perhaps,  also,  it  may  be  objected  that  the  cases  cited  are 
good  law  when  confined  to  ]public  officers  to  whom  judicial  au- 
thority is  delegated,  but  not  to  arbitrators  who  are  private 
judges  created  and  vested  with  power  by  the  parties  themselves. 
This  argument  would  prove  too  inuch,  and  be  equally  forcible 
against  calling  in  question  the  decisions  of  these  tiibunals  under 
any  circumstances.  The  rule  that  has  been  laid  down  to  reg- 
ulate the  exercises  of  judicial  authorities,  is  founded  in  reason 
and  common  sense;  not  wantonly  established  to  create  difficul- 
ties, but  to  provide  against  consequences  injurious  to  society. 
It  was  thought  necessary  to  carry  these  powers  properly  into 
execution,  and  I  cannot  perceive  or  imagine  any  inconvenience 
would  arise  from  subjecting  private  persons  to  the  same  whole- 
some rule. 

Nor  can  I  perceive  any  substantial  ground  for  exempting 
private  judicatories  from  the  restrictions  which  the  wisdom  of 
the  law  has  deemed  necessary  to  be  imposed  upon  public 
officers. 

The  tenor  of  the  rule  of  reference  proves  that  the  authority 
was  delegated,  that  it  should  be  exercised  jointly  and  not  sep- 
arately. An  adherence  to  the  rule  in  the  case  of  awards  will 
be  of  real  service.  It  will  prevent  and  be  a  guard  against  im- 
position and  fraud.  When  arbitrators  meet  and  act  together 
upon  any  part  of  their  judicial  business,  they  stand  as  guards 
on  the  conduct  of  each  other;  they  have  an  opportunity  of  pro- 
posing their  own  difficulties  and  doubts,  and  hearing  those  of 
their  associates;  to  hear  and  weigh  the  reasons  given,  and  to 
form  a  judgment  with  the  greatest  possible  advantage.  All 
the  books  suppose  the  acts  of  arbitrators  to  be  performed 
jointly;  separate  meetings  have  always  been  disapproved  of; 
want  of  notice  of  meetings  is  one  of  those  irregularities,  laid 
down  as  sufficient  to  vacate  an  award  made  under  a  rule  of 
court. 

If  we  wander  from  the  strictness  of  the  rule  that  has  been 
laid  down,  viz. :  that  in  the  execution  of  judicial  powers  all 
must  join,  where  shall  we  stop?  If  the  referees  may  separately 
approve  of  and  execute  an  award,  upon  what  possible  grounds 
can  they  be  prevented  from  inqtiiring  and  coming  to  a  deter- 
mination separately.    On  the  contrary,  if  we  adhere  to  the  rule 


200  MooBE  V.  EwiNO.  [New  Jersey, 

throughout^  the  consequence  will  be,  as  Lord  Kenyon  says  in 
The  King  y.  Forresd  (8  T.  B.  40),  a  case  similar  in  its  nature  to 
those  before  cited;  the  arbitrators  will  be  able  ''to  assist  each 
other,  and  the  result  of  their  conference  will  be  the  ground  of 
their  determination." 

In  the  present  case,  it  appears  that  the  arbitrators,  at  their 
meeting,  agreed  to  report  in  favor  of  the  defendants  generally, 
and  there  is  no  suggestion  that  there  were  any  written  instruc- 
tions given  by  them  to  the  counsel  who  was  to  put  their  ideas 
in  legal  language,  as  to  the  precise  nature  and  extent  of  the 
awards.  It  was  natural  that  he  should  draw  them  up  as 
strongly  as  possible  in  favor  of  his  client,  and  indeed  so  he  has 
done;  unquestionably,  then,  their  approbation  of  these  papers 
required  reflection,  deliberation  and  judgment,  and  should 
have  been  done  jointly.  Nor  are  the  affidavits  of  the  arbi- 
trators in  opposition  to  this  idea.  Those  who  have  been  sworn 
say  that  the  evidence  before  them  was  such  as  to  induce  a  belief 
that  the  article  was  done  away  and  of  no  effect  before  the  death 
of  the  testator,  language  certainly  not  perfectly  free  from  am- 
biguity. It  seems  rather  to  allude  to  the  fact  of  cancellation, 
mentioned  in  some  of  the  papers,  than  to  its  actual  perform- 
ance. Under  all  the  circumstances,  therefore,  of  this  case,  and 
for  the  reason  above  given,  our  opinion  is  that  the  awards  be 
set  aside,  and  the  parties  allowed  another  opportuniiy  of  set- 
tling their  differences. 


The  English  casea  hold  the  rale  aa  strictly  as  is  laid  down  in  this  case. 
Thua  in  Petenon  y.  Affre^  15  C.  B.  724,  it  waa  held  that  where  a  matter  is 
referred  to  the  award  of  three  arbitrators,  or  any  two  of  them,  the  two  who 
execute  the  award  must  do  so  at  the  same  time  and  place,  and  in  the  pres- 
ence of  each  other,  otherwise  it  is  not  what  the  parties  stipulated  for,  viz. : 
the  joint  judgment  of  the  two.  To  the  same  point  are:  Wade  v.  DowUng,  4 
EL  &  BL  44;  ffinian  v.  Meade,  I  Jur.  N.  S.  46;  Stahoorth  v.  Inne,  13  M.  & 
W.  466;  Wright  y.  Qraham^  8  Exch.  131.  In  regard  to  this,  Morse  on  Arhi- 
tration  and  Award,  p.  168,  says,  citing  this  case  from  Coxe:  "  It  haa  even 
been  held  that  unless  all  the  arbitrators  meet  together,  to  inspect  and  sign 
the  award,  after  it  has  been  drawn  up,  it  will  be  avoided  by  their  neglect  so 
to  do.  This  is  certainly  carrying  the  rule  to  a  point  beyond  what  reason 
would  seem  to  require.  It  is  probable  that  so  rigid  a  doctrine  would  throw 
out  many  awards,  which  justice  would  require  should  be  upheld.  Yet  the 
same  adjudication  has  been  rendered  in  the  English  Tribunals."  But,  aa 
this  author  points  out,  the  rule  is  not  so  strictly  established  here;  and  to 
this  he  cites  Maynard  v.  Frtdenck,  7  Cush.  247.  In  that  case  a  submission 
to  arbitrators  provided,  that  the  award  be  made  by  the  arbitrators,  or  by  a 
majority  of  them,  should  be  final  and  binding  upon  both  parties.  Two  ol 
the  arbitrators,  at  a  regular  meeting  for  the  purpose,  at  which  all  three  were 
present,  agreed  upon  an  award,  which  was  then  drawn  up  and  signed  by 
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^ne  of  them;  the  other  took  time  to  deliberate,  and  afterwards  signed  it.  It 
was  held  that  the  award  was  valid.  This  case  lias  been  lately  affirmed  in 
BlodgtU  y.  Prince,  109  Mass.  44,  which  holds  that  if  three  arbitrators  come 
to  a  final  decision  on  a  matter  submitted  to  their  award,  or  a  majority  of 
•them,  the  facts  that  the  award  is  afterwards  reduced  to  writing,  is  signed 
by  two  of  them,  and  by  the  third  is  not  signed  at  all,  do  not  vitiate  the 
.award.  The  court  cited  Maynaird  v.  Fr^erkh  and  Sptrry  v.  i2tdber,  4 
Allen,  17. 

The  rule  is,  however,  established  that  all  must  meet  and  consult,  even 
^'here  a  majority  are  empowered  to  decide.  If  they  hear  evidence,  all 
must  hear  it,  and  not  part,  and  they  report  to  the  others.  They  must  con- 
sult jointly.  It  is  the  joint  determination  of  all  to  which  the  reference  is 
made,  and  all  should  sign  in  the  presence  of  each  other.  Henderson  v.  BuVb" 
ley,  14  B.  Mon.  236,  citing  Russell  on  Arbitration,  p.  210.  To  the  same 
purport  are  Plem  v.  MiddleUm,  6  Q.  B.  845;  LiUle  v.  NewUm,  9  Dowl.  437; 
12  Man.  &  Gr.  351;  Smiih  v.  Smith,  28  IlL  56;  Melnroy  v.  Benedict,  11  Johns. 
402;  Tueearora  Bridge  Co.  v.  Jemieon,  83  Ala.  476;  MtCrary  v.  Barriaon, 
36  Id.  577;  Gfreen  v.  Miller,  6  Johns.  89;  Morse  on  Arb.  and  Award,  p.  151. 
-So  after  the  recommitment  of  a  report,  it  is  not  competent  for  two  of  the 
referees,  in  the  absence  of  the  third,  to  revise  the  essential  merits  of  the 
•cose:  Cumberland  Y,  North  Tarmcuth,  4  Greenlf.  459.  This  is  strictly  ap- 
plicable to  the  case  of  boards  of  commissioners  created  by  law  and  invested 
with  judicial  powers.  Though  a  majority  are  competent  to  decide,  yet  all 
must  act  and  consult.  So  in  People  v.  CoghiU,  47  Gal.  861,  it  is  laid  down, 
that  OS  a  general  rule,  whenever  the  legislature  creates  a  board  of  commis- 
sioners, with  discretionary  power  to  decide  upon  matters  of  public  interest, 
^nd  has  made  no  provision  that  a  majority  shall  constitute  a  quorum,  all 
must  be  present  and  consult,  though  a  majority  may  decide.  Gowen, 
J.,  in  Downing  v.  Sugar,  21  Wend.  178,  says:  "The  rule  seems  to  be  well 
established  that  in  the  exercise  of  a  public  as  well  as  private  authority, 
whether  it  be  ministerial  or  judicial,  all  the  persons  to  whom  it  is  conmiit- 
ied  must  confer  and  act  together,  unless  there  be  a  provision  that  a  less 
number  may  proceed."  The  application  of  this  rule  Is  seen  in  the  follow- 
ing cases.  An  apportionment  of  a  school  tax  made  by  two  trustees,  the 
third  not  being  consulted,  was  held  void:  Lee  v.  Parry,  4  Denio,  125.  An 
assessment  of  a  school  tax  made  by  two  trustees,  was  carried  to  the  third 
trustee,  who  signed  it,  held  void:  Keeler  v.  Frost,  22  Barb.  200.  To  the 
«ame  point:  fforton  v.  Garrison,  23  Barb.  176;  Stewart  v.  WalUs,  30  Id.  344. 
Four  out  of  fifteen  comnussioners  to  receive  subscriptions  to,  and  make  dis- 
tribution of,  the  capita]  stock  of  a  railroad  company,  did  not  attend  the 
meetings  of  the  commissioners.  The  court  held  that  the  distribution  of 
the  stock  was  a  judicial  power  vested  in  all  the  commissioners;  and  that 
where  a  statute  constitutes  a  board  of  commissioners,  or  other  officers,  to 
^decide  any  matter,  but  makes  no  provision  as  to  how  many  shall  constitute 
a  quorum,  all  must  be  present  to  hear  and  consult:  Crooker  v.  Williams,  21 
Wend.  21 1 .  Other  cases  bearing  on  the  same  point  are :  GrnuUey  v.  Barker,  1 
Bos.  &  P.  229;  WUhneUv.  Oartham,  6T.  R.  388;  Bahcock  v.  Lamb,  1  Gow.  239; 
HxparU  Rogers,  7  Id.  526;  Camjibell  v.  Western,  3  Page  124;  People  v.  Bat- 
thelor,  22  N.  Y.  130;  Board  (^  Water  Commissioners  v.  Lansing,  45  Id.  19. 

Of  course,  the  proceedings  are  not  to  be  rendered  nugatory  because  one 
lieing  regularly  notified  does  not  attend.  So  an  early  English  cose  hnld 
that  when  a  cause  is  referred  to  threo  persons,  and  if  they,  or  any  two  of 
them,  are  empowered  to  make  an  award,  an  av.*ard  made  by  two  of  them  is 
^ood,  if  the  third  had  notice  of  the  meetings;  bat  if  he  had  no  such  notice* 
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then  such  an  award  ia  bad:  DaXUng  v.  MatckeU^  WiUea,  215.  So  in  Crqfoot 
V.  AUen,  2  Wend.  4d4»  where  the  submiasion  is  to  three,  with  power  to  two* 
to  make  the  award,  two  have  power  to  hear,  where  the  third  ia  notified  and 
refuses  to  attend. 

At  common  law,  when  a  matter  was  referred  to  arbitrators,  without  any 
express  provision  as  to  a  decision  by  any  certain  number,  the  award,  to  be- 
binding,  must  be  concurred  in  by  all;  but  this  is  not  the  rule  in  regard  to 
boards  created  by  statute.  In  this  case,  it  is  unnecessary.  There  may  be 
cases,  however,  where  a  matter  is  referred  to  arbitrators,  when  a  concurrent 
decision  is  not  required  or  to  be  presumed,  from  the  nature  of  the  case. 
This  was  illustrated  in  PMppen  v.  SHckney,  3  Met.  384  A  valid  promiso 
was  made  to  convey  land  to  another  for  the  sum  at  which  it  should  be  ap- 
praised  by  three  certain  men.  It  was  held  that  it  was  not  necessary  that 
they  should  be  unanimous  in  their  appraisement,  in  order  to  bind  the  prom- 
isor to  make  the  conveyance.  So  in  Gcu  Co.  v.  Wheelmg,  8  W.  Va.  321,  the 
authority  of  a  majority  of  the  arbitrators  to  make  a  valid  award  need  not 
always  appear  from  the  terms  of  the  submission. 


Journey  v.  Hunt. 

[Ooix,286] 

Contract  to  Convey  Land. — Where  two  are  bound  to  oonyey  land,  and 
on  a  failure  to  do  so,  one  of  them  specially  undertakes  to  obtain  a  deed^ 
an  action  can  be  sustained  against  him,  on  a  breach  of  this  agreement. 

False  Representation  as  to  Qualitt  of  Land.— An  action  may  be 
brought  on  a  false  and  fraudulent  representation,  on  a  sale  of  real  es- 
tate. Hence  an  action  will  lie  on  an  undertaking  that  land  agreed  to 
be  sold  shall  be  as  good  grass  land  as  any  in  the  state  of  New  Jersey. 

Contract  to  convey  land.  The  action  was  tried  at  nisi  priu» 
in  September,  1793,  before  Smith  and  Ohbtwood,  JJ. 

The  declaration  contained  five  counts.  The  first  declared 
that  a  special  agreement  was  made  by  the  defendant  in  1790,  in 
consideration  of  two  hundred  pounds,  to  procure  and  deliver  to 
him  a  good  deed  or  patent  for  eight  thousand  acres  of  land,, 
lying  on  the  middle  fork  of  the  Monongohela  river,  in  the  state 
of  Virginia,  which  should  be  good  grass  land,  equal,  if  not  supe* 
nor,  to  any  in  the  state  of  New  Jersey;  and  that  the  defendant 
did  not  procure  and  deliver  the  patent  agreed  for,  and  that  it 
was  not  good  grass  land  as  represented,  but  was  poor  and  mount- 
ainous, whereby  the  land  was  of  little  or  no  value  to  plaintiff! 
The  second  and  third  counts  declared  on  a  breach  of  the  agree* 
ment  as  to  the  qualify  of  the  land.  The  fourth  and  fifth  counta 
were  for  the  two  hundred  pounds  had  and  received  for  the  use 
of  the  plaintiff  and  expended  for  the  use  of  the  defendant. 

The  defendant  pleaded  the  general  issue.  The  court  over* 
ruled  a  motion  for  a  nonsuit,  and  left  the  case  with  the  juiy^ 
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who  found  for  the  plaintiff.  A  motion  was  made  to  ahow  catlse 
why  the  judgment  should  not  be  arrested,  a  nonsuit  entered,  or 
a  new  trial  had. 

Stockton  and  Aa,  Ogden,  for  the  defendant,  contended,  that 
by  the  testimony  of  Halsted,  the  principal  witness,  it  appeared 
that  the  property  was  originally  contracted  to  be  sold  by  Balph 
HuDt  and  Daniel  Huut  to  the  plaintiff,  who  were  jointly  inter- 
ested ill  it.  That  although  Halsted  swore  that  Daniel  Hunt,  the 
defenduiit,  had  himself,  in  the  absence  of  Ralph,  undertaken 
that  he  would  obtain  the  deed,  and  that  the  land  was  of  a  certain 
quality,  still  this  did  not  vary  or  annul  the  former  written 
agreement,  which  still  existed.  The  plaintiff  having  declared  on 
a  special  agreement  must  make  it  out  by  proof.  Here  a  con- 
tract is  declared  on  as  made  with  D.  Hunt,  the  proof  given  is 
of  one  to  which  E.  Hunt  was  equally  a  party. 

The  verdict  was  therefore  against  evidence,  and  a  new  trial 
should  ilierefore  be  granted. 

As  another  ground  for  a  new  trial,  the  contract  for  the  pur- 
chase of  this  land  was  originally  made  with  the  two  Hunts,  and 
the  representation,  which  is  the  ground  of  this  action,  was  not 
made  until  afterward.  There  is  no  mutuality  in  such  an  agree- 
ment, no  consideration.  No  benefit  arises  to  the  one  party,  no 
injury  to  the  other.  After  a  man  has  bought  land,  it  is  a  mat- 
ter of  no  consequence  what  representations  are  made  as  to  its 
value;  it  may  prove  a  disappointment,  but  can  hardly  constitute 
a  ground  for  an  action.  1  Com.  Dig.  411. 

In  arrest  of  judgment  it  was  contended  that  upon  the  declar- 
ation and  verdict,  no  judgment  could  be  given  by  the  court. 
If  one  count  be  bad,  it  vitiates  the  whole:  Feake  v.  Oldham, 
Cowp.  275.  No  action  can  be  sustained  on  a  warranty  as  stated 
in  the  third  count;  it  relates  to  a  thing  infuiuro^  and  should, 
therefore,  be  under  seal:  Pope  v.  Leuryns^  Cro.  Jao.  630;  1  Com. 
Dig.  238,  245.  The  maxim  of  caveai  emptor  is  a  just  and  valu- 
able one,  and  its  application  to  a  case  like  the  present  cannot 
be  considered  harsh  or  unjust:  Bayley  v.  JferreU,  Cro.  Jac.  886. 
And  it  is  questionable  whether  an  action  can  be  sustained  for  a 
misrepresentation  as  to  real  property:  Chandder  v.  Lopua^  Gio. 
Jac.  4;  Telv.  20;  1  Lev.  102. 

Williamson  and  Ab,  Ogden^  contra. 

As  to  the  objection  that  the  action  was  improperly  brought^ 
this  should  be  taken  advantage  of  by  a  plea  in  abatement:  Ab* 
bot  V.  Smiih,  Lofit,  82.    But  there  is  no  proof  that  the  contract 
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was  a  joint  one.  The  other  contract  was  not  in  force,  the  plaintiff 
had  a  right  to  rescind  upon  a  failure  to  comply,  and  to  depend 
xipon  the  subsequent  special  agreement  in  this  case.  The  con- 
tract declared  on  is  altogether  independent  of  the  first,  which 
was  necessaiy  to  be  given  in  eyidence  in  order  to  explain  the 
second.  The  granting  of  new  trials  is  discretionary  with  tbe 
•court,  and  where  justice  appears  to  be  done  they  will  not  inter- 
fere with  the  verdict:  2  Morg.  Ess.  95,  100;  Edmondson  y. 
MacheU,  2  T.  R.  4. 

The  grounds  on  which  a  court  is  warranted  to  arrest  a  judg- 
ment are  stated  in  3  Bl.  Com.  393,  394,  and  none  of  them  apply 
here.  The  action  is  properly  brought,  agreeably  to  the  modern 
practice,  according  to  which  an  action  on  the  case  is  now  usually 
brought,  where  formerly  an  action  of  deceit  was  considered  as 
the  proper  remedy:  3  Bl.  Com.  166;  Stuart  v.  WiUcins,  Doug. 
18.  The  case  of  Pasely  v.  Freeman,  3  T.  B.  61,  is  conclusive 
that  an  action  may  be  brought  on  a  false  affirmation  with  re- 
gard to  land. 

KiNSBT,  C.  J.  In  ai^uing  the  motion  for  a  nonsuit,  we  were 
desired  by  the  counsel  to  fix  our  attention  upon  the  third  count 
in  the  declaration,  which,  in  substance,  is  that  Hunt,  the  de- 
fendant, in  consideration  that  Journey  would  buy  of  him  eight 
thousand  acres  of  land  for  two  hundred  pounds,  promised  that 
the  land  should  be  good  grass  land,  and  should  bear  grass 
equal,  if  not  superior,  to  any  land  in  the  state  of  New  Jersey; 
the  breach  assigned  is,  that  it  was  not  good  grass  land,  and 
would  not  bear  grass  equal,  if  not  superior,  to  any  in  New 
Jersey. 

It  has  been  contended  that  the  proof  was  variant  from  the 
declarations;  in  the  latter,  the  contract  is  said  to  have  been 
made  with  Daniel,  while  the  testimony  shows  that  it  was  made 
with  Daniel  and  Balph  Hunt;  that  the  agreement  is  open  and 
subsisting,  and  declared  upon  as  such,  for  which  reason  the 
plaintiff  is  precluded  from  availing  himself  of  the  general  count 
of  indebiiaiua  assumpsit.  Halsted's  parol  testimony  ought  not 
to  weigh  against  the  written  testimony;  both  undertook  to  pro- 
cure the  deed,  the  release  of  his  claim  upon  the  land  afterwards 
tendered  by  Journey  was  made  to  both,  the  note  for  the  pur- 
chase money  was  made  to  both,  and  the  plaintiff  haying  de- 
clared upon  a  contract  with  one,  the  error  is  fatal,  and  he  can- 
not rwover:  3  T.  R.  64;  Doug.  23;  1  T.  R.  133;  4  T.  R.  414; 
Bull.  N.  P.  146, 168,  169,  186,  are  confirmatory  of  these  gen- 
eral propositions. 
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There  does  not,  bowever,  appear  BufEicient  ground  to  say  thai 
the  declaration  and  the  testimony,  the  probaia  and  the  aUegata, 
are  variant.  Admitting  that  a  contract  subsisted  with  both  the 
Hunts,  or  was  originally  made  with  them  jointly,  it  appears 
fully  that  some  difference  existed  respecting  the  completion  of 
that  contract;  to  end  which  Daniel,  the  now  defendant,  did 
himself,  in  the  absence  of  Ralph,  undertake  and  engage  to  pro- 
cure Journey  a  deed,  and  that  there  should  be  no  deception  in 
the  business.  On  the  faith  of  this  agreement,  which  is  fully 
substantiated  by  the  evidence.  Journey  gave  a  note  for  the  pay- 
ment of  the  residue  of  the  consideration  money.  We  cannot 
perceive  the  inconsistency  contended  for;  there  may  have  been, 
and  undoubtedly  was,  a  contract  with  both;  but  it  is  evident 
that  there  was  also  a  separate  contract  with  Daniel,  and  thia 
must  have  been  the  opinion  of  the  jury. 

I  also  think  Journey  not  debarred  by  his  special  count  from 
recovering  upon  the  general  indebitatus  assumpsit.  It  appears 
that  be  made  a  tender  of  a  release;  this,  if  there  was  any  fraud 
in  the  original  contract,  amounted  to  an  annulling  of  it;  and 
after  a  verdict  we  are  to  x>resume  such  was  the  opinion  of  the- 
jury.  The  cases,  therefore,  from  Douglass  and  Term  Beports^ 
as  to  the  incapacity  of  pursuing  this  remedy  while  there  is  aa 
open  and  subsisting  contract,  are  inapplicable. 

On  the  application  for  a  new  trial  it  is  said  the  verdict  was 
against  the  weight  of  evidence;  the  written  testimony  should 
have  outweighed  that  of  Halsted's;  that  the  jury  misconceived 
the  case  in  believing  that  by  their  verdict  Journey  would  have- 
the  money  and  Hunt  the  land,  whereas  the  plaintiff  has  both. 
As  to  the  first  part  of  this  objection,  the  remarks  which  have- 
just  been  made  are  applicable  to  it.  The  observations  relative 
to  the  mistake  of  the  jury  are  without  any  weight.  The  de- 
fendant refuses  the  release,  and  then  complains  that  he  has  not 
the  land.  With  regard  to  the  weight  of  evidence,  the  justiceft 
who  tried  the  cause  do  not  declare  themselves  dissatisfied  with 
the  verdict,  and  upon  the  principle  of  Ashley  v.  Ashley^  2  Str. 
1142,  a  new  trial  ought  not  to  be  granted. 

It  has  been  objected  the  declaration  is  bad,  because  an  un- 
dertaking that  the  land  should  bear  as  good  or  better  grasa 
than  any  laud  in  New  Jersey,  is  too  vague  and  indefinite  to 
support  an  action.  A  parol  promise  that  such  seed  will  grow 
on  land  does  not  bind:  1  Com.  Dig.  239.  It  has  also  been  con- 
tended as  at  least  doubtful,  whether  any  representation  relative^ 
to  real  property  will  sustaiu  an  action :  Ilarvey  v.  Young ,  Telv. 


206  Hill  v.  Hill.  [New  Jersej, 

20;  Lev.  102;  Cro.  Jao.  4,  and  that  a  wairaniy  should  be  made 
at  the  time  of  sale:  1  Com.  Dig.  238.  The  cases  in  Godb.  216; 
1  Boll.  20;  T.  Baym.  400,  impugn  this  idea. 

We  should  regret  very  much  to  be  obliged  to  say  that  no  rep- 
Tesentation  relating  to  real  estate,  however  false  and  fraudulent, 
will  support  an  action.  The  contrary  has  been  held  in  Penn- 
eylvania,  I  think,  that  for  fraud,  in  the  sale  of  either  real  or 
personal  estate,  an  action  lies.  On  the  whole,  we  see  nothing 
on  which  we  can  grant  either  of  these  motions. 

Motions  denied. 


Hill  v.  Hill. 

(Oon.9n.] 

What.comstitutbs  a  Sale.— a  delivery  of  certain  articles  in  conriden* 
lion  of  being  paid  what  they  are  worth  oonstitaftes  a  aale. 

Amount  Reooterabls  on  such  Salk.— The  plaintiff  ia  entitled  to  re- 
cover the  amoant  the  articles  were  worth  at  the  time  of  the  sale,  with- 
out regard  to  their  Babeequent  value. 

AcnoK  of  ind^niaiua  assumpsU^  tried  at  nMpriuM  in  September, 
1793.  The  declaration  stated  that  on  the  second  of  Mardi, 
1788,  the  plaintiff  deliyered  to  the  testator,  at  his  request,  three 
•certificates  of  public  securities,  two  of  them  for  two  hundred 
•dollars  each,  and  the  third  for  one  hundred  and  thirfy-five  dol< 
lars,  in  consideration  of  the  testator's  promise  to  pay  the  plaint* 
iff  what  they  were  reasonably  worth;  that  the  certificates  were 
worth  six  hundred  pounds.  A  second  count  was  for  so  much 
money  had  and  received  to  the  plaintiff's  use.  Plea,  rum  as* 
4iumjmi  aniplene  administrami.  Verdict  for  the  plaintiff  on  the 
first  issue,  for  five  hundred  and  ninety-nine  dollars  and  twenty 
•cents;  on  the  second,  assets  sufficient  unadministered. 

Defendant  moved  for  a  new  trial,  and  in  arrest  of  judgment. 

KiNBET,  G.  J.  It  is  objected  the  judge  told  the  juzy,  that  as 
•defendant's  testator  had  used  the  plaintiff's  property  and  had 
not  accounted  therefor,  the  rise  in  the  value  subsequent  to  the 
delivery  should  accrue  to  the  plaintiff. 

This  is  not  altogether  supported  by  the  report  of  the  judge. 
The  purport  of  his  direction  to  the  jury  was,  that  if  the  certifi* 
<»tes  were  received  by  the  testator  from  the  plaintiff,  and  never 
Tetumed  or  offered  to  be  accounted  for,  it  was  proper  to  esti* 
mate  their  value;  and  if  the  jury  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  the  value  of  funded  certificates,  as  be 
had  been  deprived  of  the  benefit  of  them  by  the  defendant's  re« 
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tainiDg  and  oonyerting  them  to  his  own  use,  Chej  were  at  lib- 
erty BO  to  find.  If  it  was  meant  that  the  plaintiff  was  entitled 
to  any  rise  in  the  Talue  of  the  certificates  occurring  subse- 
quently to  the  delivery,  then  the  objection  is  to  be  considered. 
The  declaration  states  that  on  the  second  of  ICarch,  1788,  iu 
consideration  of  the  delivery  by  the  plaintiff  of  three  certificates 
to  the  testator  at  his  request,  he,  the  testator,  undertook  to  pay 
him  as  much  as  they  were  worth,  averring  they  were  worth  six 
hundred  pounds.  What  the  testator,  therefore,  undertakes  to 
pay,  according  to  this  state  of  the  case,  is  the  yalue  of  the  cer- 
tificates. He  never  promised  to  re-deUrer  those  certificates, 
and  all  that  he  was  compellable  to  pay  was  their  actual  value; 
and  when  that  yalue  is  to  be  estimated,  and  what  is  the  effect  of 
this  agreement,  are  the  questions  now  to  be  considered. 

It  appears  to  me  clearly  that  the  first  count  in  the  declaration 
states  an  absolute  sale.  l£any  cases  might  be  cited  to  prove 
this;  one,  however,  will  be  sufficient;  it  is  the  case  of  Serberi  y. 
Bo8tow,  1  Salk.  25,  2  Ld.  Baym.  895.  The  plaintiff  declared, 
in  consideration  that  he  had  paid  and  delivered  to  the  defend- 
ant twenty  pieces  of  hammered  money,  being  twenty  old  shil- 
lings, at  his  request,  the  defendant  promised  to  pay  him  twenty 
new  shillings.  Objected,  the  property  is  not  altered;  9ed  non 
aUocaiur;  for  a  deliyery ,  in  consideration  of  being  paid  the  value, 
is  a  sale.  If  I  am  right  in  considering  this  as  a  sale,  this  con- 
sequence follows:  that  the  purchaser  has  a  right  to  the  rise  in 
the  value  of  the  certificates,  and  if  they  deteriorate  he  must 
suffer  the  loss.  The  plaintiff  in  the  present  case  can  have  no 
right  to  recover  more  from  the  defendant  than  the  value  of  the 
certificates  at  the  time  of  Che  sale;  and  as  the  jury  have  given 
more,  they  have  done  wrong. 

New  trial  awarded. 


Statb  V.  Anderson. 

(OQtIS,SlB.] 

Acts  of  Shsbiff  db  FAcro—The  mmirterial  acts  of  a  shniff  d4  /am, 
thongh  ineligible  to  the  office,  are  valid. 

GxBTtOBABX  to  thc  clcrk  of  Hunterdon  county,  directing  him 
to  make  a  return  of  the  votes  ca«t  for  sheriff,  from  which  it  ap- 
peared that  Anderson  had  the  greatest  number  of  votes.  But  the 
objection  was  made  that  he  was  not  legally  qualified,  not  being 
a  freeholder  at  the  time  of  the  election,  nor  had  he  been  during 
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the  space  of  three  years  immediately  proceeding,  as  the  statate^ 
requires. 

Stockion  and  jFbrman,  for  the  state. 
Leake,  for  the  sheriff. 

EiNSET,  C.  J.»  as  to  the  validity  of  the  sheriff's  acts,  statedr 
We  think  the  election  not  ipso  facto  void.  The  case  of  The  King 
y.  JMle  fully  establishes  this  point.  This  case  is  reported  at 
some  length  by  Andrews,  163,  and  shortly  by  Strange,  1090; 
from  both  of  the  reports  it  may  be  collected,  that  nothing  more 
is  necessary  to  constitute  an  officer  de  fado  than  the  form  of  an 
election;  and  in  Strange  it  is  added,  ''though  that  upon  legal 
objections  may  afterwards  fall  to  the  ground."  In  the  present 
case  there  was  at  least  that  form;  Anderson,  therefore,  was  sher- 
iff de  facto;  and  we  think  that  all  his  acts  which  were  performed 
in  discharge  of  the  duties  of  his  office  were  good* 


Baldwin  v.  O'Brian. 

[COZS.418.] 

Defects  Cured  by  VEBDicr. — ^The  court  will  not  eet  ande  a  Teidict  nponi 


the  merits  for  mere  technical  defects  in  the  declaration,  where  enough 
appears  to  show  the  foundation  of  the  action,  and  the  Terdict  and  re* 
corery  may  he  pleaded  in  bar  to  another  action  for  the  same  cause. 

Action  of  indebUatua  assumpsit,  brought  in  the  conmion  pleaa 
by  O'Brian,  the  defendant,  in  error  against  Baldwin.  The  dec-  ' 
laration  contained  three  counts.  The  first  stated  that  on  the 
thirteenth  of  October,  1787,  one  Joseph  Brown  made  his  prom- 
issory note  for  fifty-seven  pounds  seventeen  shillings,  payable  to 
the  said  O'Brian  forty-five  days  after  date;  that  before  any  pay- 
ments, on  the  note  O'Brian  indorsed  it  by  special  indorsement 
to  one  Benjamin  Coe  or  order;  that  the  indorsement  was  made 
at  the  special  instance  and  request  of  Baldwin,  who  in  consider-^ 
ation  of  the  delivery  to  him  of  the  note  so  indorsed,  undertook 
and  agreed  to  secure  the  payment  of  the  sum  specified  therein 
to  O'Brian.  That  notice  of  the  indorsement  was  given  ta 
Brown.  The  second  count  averred  Baldwin's  promise  to  pay  in 
consideration  of  money  had  and  received  to  his  use  at  his  re- 
quest. The  third  set  forth  an  account  stated,  and  defendanVa 
failure  to  pay,  though  often  requested  to  do  so. 

Plea,  non  assumpsit. 

Verdict  for  plaintiff. 
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On  a  writ  of  error,  it  was  agreed  upon  hj  the  parties  tbat 
O'Biian  bad  received  two  payments  upon  the  note  which  were  in- 
dorsed thereon,  and  that  the  note  had  been  assigned  to  Ben- 
jamin Goe. 

It  was  shown  in  evidence  that  this  assignment  to  Coe  was 
mode  at  Baldwin's  request,  tbat  the  note  was  delivered  to  him 
by  O'Brian,  and  that  be  promised  to  pay  to  O'Brian  the  amount. 
The  question  was,  under  the  circumstances  and  the  pleadings, 
ought  the  plaintiff  to  be  nonsuited? 

Ea.  Jioudinot,  for  the  nonsuit,  contended  that  the  declaration 
contained  two  allegations  essential  to  the  plaintifTs  recovery 
which  he  did  not  support  by  evidence:  1.  That  the  assignment 
was  made  to  the  use  of  Baldwin ;  and,  2.  That  notice  of  the  assign- 
ment had  been  given  to  the  drawer.  Brown.  If  the  plaintiff 
undertakes  to  plead  the  facts,  his  probata  and  aUegaia  must  cor- 
respond.  BrisUm  v.  Wright,  Doug.  667.  Another  variance  is  of 
still  more  importance;  the  plaintiff  below  alleges  tbat  the  note 
was  wholly  unpaid  at  the  time  of  its  indorsement  to  Coe;  while 
the  note  produced  in  evidence  bears  receipts  thereon  of  two  part 
])ayment8  anterior  to  the  date  of  assignment.  In  Buller's  N.  P. 
145,  a  variance  much  less  important  was  held  fatal. 

Baldwin's  promise  was  one  to  answer  for  the  debt  or  default 
of  another,  and,  not  being  in  writing  signed  by  him,  was  void 
under  the  statute  of  frauds.  Fiah  v.  Hutchinson,  2  Wils.  94,  is 
in  point,  Bull.  N.  P.  281.  The  promises  were  mutual,  and  the 
plaintiff  must  allege  performance  of  the  promise  on  his  part  to 
entitle  him  to  recover;  it  is  not  stated  that  the  indorsement  was 
actually  made  previous  to  the  demand  for  payment.  OoUins  v. 
Gibbis,  2  Burr.  899. 

On  a  promise  to  pay  a  collateral  sum,  a  special  request  must 
be  stated  and  proved.    Bull.  N.  P.  167. 

Aa.  Ogden  contra.  After  a  verdict  the  court  will  infer  circum- 
stances which  must  necessarily  have  been  proved  before  a  recov- 
ery could  have  been  had,  and  will  reject  as  immaterial  averments 
that  were  not  essential. 

The  objection  founded  on  the  statute  of  frauds  is  inapplicable, 
as  that  statute  has  been  held  by  solemn  adjudication  in  this 
court,  prior  to  the  revolution,  not  to  extend  to  this  state.  More- 
over, this  was  a  case  of  the  puzohase  of  a  negotiable  instrument 
and  the  promise  was  to  pay  the  consideration  of  the  assignment, 
which  was  a  new  debt;  and  the  indorsement  was  such  a  part 
performance  as  to  take  it  out  of  the  statute.    The  objection  that 
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a  special  request  was  not  laid  is  not  good,  as  this  was  an  orig- 
inal undertaking,  independent  of  the  note  from  Brown.  At  any 
rate,  the  objection  comes  too  late  after  yerdict;  it  should  have 
been  taken  advantage  of  on  demurrer. 

By  OouBT.  None  of  the  objections  which  have  been  made  go 
to  the  justice  of  the  case  or  affect*  the  equity  of  the  claim.  The 
merits  are  clearly  with  the  plaintiff,  and  there  is  no  question  but 
that  he  may  recover  the  entire  amount  of  the  verdict  in  another 
action,  should  it  be  adjudged  that  the  pleadings  are  defe^ve. 
**  Judges  ought,"  to  use  the  language  of  Lord  Mansfield,  "  to 
lean  against  every  attempt  to  nonsuit  a  plaintiff  upon  objections 
which  have  no  relation  to  the  real  merits;  much  more  when  the 
plaintiff  is  clearly  entitled,  to  recover  upon  the  merits,  and  must 
recover  in  another  action.  It  is  unconscionable  in  a  defendant 
to  take  advantage  of  the  apices  Uiigandi  to  turn  a  plaintiff  round 
where  his  demand  is  just.  Against  such  objections  every  pos- 
sible presumption  ought  to  be  made  which  ingenuity  can  sug- 
gest."   8  Burr.  1248. 

These  are  the  principles  which  ought  to  govern  courts  in  all 
cases  of  applications  of  this  nature.  But  this  case  is  still 
stronger;  here  a  verdict  has  passed  between  the  parties;  the 
questions  of  fact  which  might  have  appeared  questionable  on 
the  mere  pleadings  are  settled  and  reduced  to  a  certainty  by 
the  decision  of  a  jury,  and  no  attempt  has  been  made  to  impugn 
the  righteousness  of  their  determination.  In  Oadin  v.  WUcocL, 
2  Wils.  802,  the  court  refused  to  grant  a  new  trial  where  a 
material  averment  was  omitted  in  the  declaration,  because  the 
verdict  was  right  upon  the  merits;  and  Lord  Camden  says,  **  As 
the  justice  and  equity  of  the  cause  is  on  the  side  of  the  verdict, 
we  ought  not  to  grant  a  new  trial."  In  Sampson  v.  AppUyard, 
8  Wils.  273,  Nares,  J.  said:  ''The  court  never  grants  a  new 
trial  when  they  clearly  see  the  merits  have  been  fairly  and  fully 
tried." 

Enough  appears  upon  the  pleadings  to  show  the  foundation 
of  the  present  claim.  The  defendant  will  always  be  able  to 
plead  this  recovery  in  bar  of  another  action  on  the  same  ground. 
This  we  consider  the  true  inquiry  in  the  case,  8  Burr.  1690, 
and  when  that  appears  we  will  look  no  further.  Judgment 
affirmed. 

Formal  defects  in  the  pleadings,  as  the  impeifect  statement  of  a  cause  of 
action,  the  omission  of  certain  formal  allegations,  are  cured  by  a  general 
verdict  Read  v.  CKelm^ord,  16  Pick.  128;  Coleman  v.  Craydalt.  3  J.  J. 
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Marsh,  541;  J)icher0(m  v.  Hays,  4  Blackf.  107;  Russell  v.  Slade,  12  Conn. 
455;  Emerson  v.  Lakm,  10  Shep.  384;  Richardson  v.  J^cM^man,  12  Mass.  505; 
Insurance  Col  v.  SeUz,  4  Watts  &  S.  273;  Acton  v.  ^e29,  Salk.  662.  Thus, 
in  an  action  for  slander,  the  declaration,  without  laying  any  time,  alleged 
« trial  before  a  justice  of  the  peace,  at  which  the  plaintiff  was  sworn  as  a 
witness,  and  in  reference  to  which  words  imputing  perjury  to  the  plaintiff 
were  spoken,  it  was  held  that  the  verdict  aided  the  omission  of  proof  that 
the  person  before  whom  the  trial  was  had  was  a  justice  of  the  peace  and 
had  jurisdiction  of  the  case.  Morgasi  v.  lAmngsUm^  2  Bich.,  S.  C,  573. 
But  defects  which  relate  to  the  gist  of  the  action*  and  the  omission  to  state 
a  title  or  a  cause  of  action,  cannot  be  aided  by  a  verdict.  CrotUhsr  v.  Old- 
ieldf  Salk.  365;  SHlson  v.  Tobey,  2  Mass.  52a  So  when  the  declaration  in 
an  action  of  trespass,  brought  by  a  master  for  the  beating  of  his  servant, 
did  not  allege  that  by  reason  of  the  beating  the  plaintiff  was  deprived  of 
the  service  of  such  servant^  the  omission  was  held  fatal,  even  after  verdict, 
because  the  loss  of  service  was  the  very  gist  or  ground  of  the  action.  Anon, 
1  Bulstr.  163.  So  where  knowledge  is  the  gist  of  the  action,  an  omission 
to  allege  it  will  not  be  cured  by  a  verdict:  Buxendin  v.  Sharp,  Salk.  662; 
Bayard  v.  Maleohn,  2  Johns.  550;  CfhkhesUr  v.  Vass,  1  Call  Sa  The  gen- 
eral rule  is  well  stated  in  Stansbury  v.  NicholSy  30  Tex.  146.  It  is  there  said 
that  the  verdict  or  decree  cures  all  defects,  imperfections,  or  omissions  in 
the  statement  of  the  cause  of  action,  in  substance  or  form,  if  the  issues  be 
such  as  to  require  proo£si  of  the  fiiots  imperfectly  stated  or  omitted;  but  it 
will  not  cure  or  aid  a  statement  of  a  defective  titie  or  cause  of  action. 


State  v.  Wells. 

[000,494.] 

HoMiciDS— WHS)f  Justifiable. — In  order  to  justify  a  homicide  on  the 
ground  of  self-defense,  it  must  clearly  appear  that  it  was  a  necessary 
act  in  order  to  avoid  destruction  or  some  severe  calamity. 

Confessions  of  Accused.  — Parol  testimony  of  acknowledgments  or  confes- 
sions made  on  other  occasions  are  admissible  in  evidence,  though  there 
may  be  a  written  confession  of  the  accused  taken  before  a  judge. 

Evidence  as  to  Character. — Evidence  of  general  character  is  admissi- 
ble in  a  criminal  prosecution,  but  it  is  entitled  to  little  weight  unless 
where  the  fact  is  dubious  or  the  testimony  presumptive. 

Motion  for  a  new  trial.  The  defendant  bad  been  indicted  at 
tbe  oyer  and  tenniner  for  manslaughter  in  killing  one  Jamea 
Cooper.  Plea,  not  guilty.  Tbe  defense  made  was  that  of  ex- 
cusable homicide.    Verdict,  guilty. 

There  being  some  doubt  whether  the  judge  who  tried  the 
cause  had  not  misconceived  the  law,  the  judgment  was  respited 
upon  the  application  of  the  defendant's  counsel,  in  order  to  take 
the  opinion  of  the  whole  court  upon  a  case  stated,  containing 
all  the  circumstances,  and  the  following  case  was  made. 

It  appeared  that  there  had  been  some  misunderstanding  be* 
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tween  the  deceased  and  the  prisoDer  respecting  a  turkey,  which 
was  at  the  place  where  the  deceased  lived.  On  the  twenty- 
third  November,  1789,  the  prisoner  came  to  the  house  of  the 
deceased  for  the  tarkey  which  he  demanded,  the  deceased  being 
then  absent  from  home  at  the  hoase  of  one  Jansen,  a  blacksmith. 
The  wife  of  the  deceased  desired  the  prisoner  would  call  again 
when  her  husband  should  be  at  home,  which  he  declined  doing. 
She  then  told  him  that  her  husband  had  left  word,  that  if  the 
prisoner  took  any  fowl,  he  should  take  one  particular  one, 
which  the  prisoner,  after  looking  at  it,  said  that  he  would  not 
have,  but  would  go  and  see  the  deceased  upon  the  subject; 
upon  which  she  told  him  to  take  which  he  pleased.  The  pris- 
oner then  went  out,  caught  a  turkey,  brought  it  into  the  house, 
and  said  that  he  had  some  business  at  the  blacksmith's,  where 
he  should  see  the  deceased  and  settle  with  him  for  the  fowl. 
The  wife  then  requested  that  he  would  not  go  there,  expressed 
her  apprehensions  lest  he  might  get  into  a  quarrel  with  her 
husband,  and  wished  him  to  go  home  with  the  turkey,  which  he 
promised  he  would  do. 

The  prisouer  took  the  turkey  and  carried  it  to  his  own  house, 
which  was  about  a  mile  and  a  half  distant  from  that  of  the  de- 
ceased. After  remaining  at  home  some  time,  during  which  he  was 
ossistinghis  brother  in  some  work,  he  took  a  shovel  which  required 
mending,  at  the  desire  of  his  brother,  to  the  blacksmith's  shop, 
which  was  about  half  way  between  where  the  prisoner  lived  and 
the  house  of  the  deceased.  He  found  the  deceased  at  the  shop 
standing  near  the  door.  After  soine  words  had  passed  upon 
the  subject  of  the  prisoner's  taking  the  turkey,  the  deceased  ap- 
peared angry,  gave  the  prisoner  some  harsh  language,  calling 
him  a  thief.  The  prisoner  then  went  into  the  shop,  the  de- 
ceased following  immediately  after  him,  jostling  the  prisoner 
with  his  elbow  and  using  extremely  abusive  language;  the  pris- 
oner at  this  time  making  no  resistance.  When  they  had  got  into 
the  shop,  and  after  some  further  words  had  passed  relative  to 
their  taking  the  law  of  each  other,  the  deceased  said  if  it  was 
not  for  the  law  he  would  whip  the  prisoner,  and  the  latter  re- 
plied he  need  not  be  afraid  of  that,  and  be  was  ready  for  him. 
Thereupon  the  deceased  made  up  to  the  prisoner,  struck  him, 
and  seized  him  by  the  hair,  when  the  prisoner  caught  him  by 
the  thigh  or  round  the  body,  and  ran  him  into  a  comer  of  the 
shop,  when  the  blacksmith  interfered,  parted  them,  gave  to 
each  his  hat,  and  expostulated  with  them. 

After  they  were  separated,  the  deceased  and  the  prisonei 
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were  standing  sereral  feet  apart,  when  the  quarrel  was  renewed, 
the  deceased  first  using  aggravating  language,  to  which  the 
prisoner  replied  in  a  similar  strain,  when  the  former  stepped  up 
and  struck  the  latter,  who  returned  the  blow  and  struck  the 
deceased  in  the  face.  The  prisoner,  upon  receiving  the  blows 
from  the  deceased  fell  against  the  vice,  when  he  took  up  a  club 
and  struck  the  latter  a  blow,  which  knocked  him  down  and 
occasioned  his  death. 

It  also  appeared  from  the  testimony,  both  of  the  blacksmith 
and  his  son,  that  when  the  prisoner  gave  the  fatal  blow,  he 
could  not  in  their  opinion  have  retreated  further;  that  near  the 
place  where  he  took  up  the  club  with  which  he  struck  the  do- 
ceased  there  were  also  the  handle  of  a  dung-fork,  some  black- 
smith's hammers,  and  some  old  scythes,  any  of  which  the 
prisoner  might  have  taken  in  his  hand,  as  easily  as  the  club 
with  which  he  gave  the  mortal  stroke.  It  appeared  that*  the 
f i-acture  in  the  skull  of  the  deceased  was  upwards  of  five  inches 
in  length,  and  about  an  inch  and  a  half  in  breadth,  and  the 
bones  were  much  broken.  Two  of  the  witnesses  also  swore 
that  the  prisoner,  in  conversation  with  them  afterwards,  on  the 
day  the  affray  occurred,  declared  to  them  he  could  manage  the 
deceased  almost  as  he  pleased.  To  another  of  the  witnesses  he 
said,  the  deceased  was  no  more  in  his  hands  than  a  child;  and 
to  another,  that  when  the  deceased  struck  him,  in  the  second 
affray,  he  looked  toward  the  door  in  order  to  go  out,  but  as  he 
could  handle  the  deceased  as  he  pleased,  he  thought  it  would 
appear  cowardly,  and  he  would  not  do  it. 

Upon  the  defense  of  excusable  homicide,  defendant's  counsel 
cited  several  authorities  to  show  the  legal  signification  of  the 
phrase,  and  then  examined  one  or  two  witnesses  to  show  that 
the  prisoner  was  on  friendly  terms  with  the  deceased,  and  to 
rebut  an  idea,  which  had  been  rather  intimated  than  proved, 
that  there  was  a  previously  subsisting  quarrel  between  them. 

The  judge,  in  his  charge  to  the  jury,  having  observed  that  aa 
the  act  of  homicide  was  fully  2)roved,  and  indeed  admitted  on 
behalf  of  the  prisoner,  told  them  that  the  subject  of  their 
inquiry  was,  whether  the  prisoner  at  the  bar  was  guilty,  as  he 
stood  charged  in  the  indictment,  or  not;  that  homicide  was  in 
some  cases  justifiable,  and  in  others  excusable,  but  whoever 
would  shelter  himself  under  the  plea  of  self-defense,  must 
make  it  appear  that  before  the  mortal  stroke  was  given  he  had 
declined  any  further  combat;  that  he  had  retreated  as  far  as  it 
was  possible  to  do  with  safety;  and  that  he  killed  his  adversary 


214  State  v.  Wellb.  [New  J  ersey^ 

through  mere  neceBsitj,  in  order  to  avoid  his  own  destructiou. 
These  circumstances  it  was  the  peculiar  province  of  the  jury  to 
determine  in  their  own  minds  after  hearing  the  evidence  given. 
If  they  should  be  satisfied  that  he  had  not  failed  in  eiUier  of 
them,  they  would  acquit  the  prisoner;  if  otherwise,  it  was  their 
obvious  duty  to  fiud  him  guilty  as  charged  in  the  indictment. 
During  the  trial  the  counsel  for  the  state  offered  testimony  to« 
prove  the  conversations  of  the  x>ri8oner  relative  to  the  affray. 
This  was  objected  to  on  behalf  of  the  prisonerupon  the  ground 
that  his  written  confession  had  been  already  read  in  evidence. 
The  courts  however,  overruled  the  objection,  and  admitted  the- 
evidence.  The  counsel  for  the  prisoner  offered  evidence  to- 
prove  the  characters  of  the  deceased  and  of  the  prisoner;  thia 
was  objected  to,  and  the  objection  allowed. 

Aa,  Ogden  and  B.  Stockton,  for  the  prisoner. 

Woodruff  aUomey^eneral,  for  the  state. 

EiNSET,  C.  J.  There  are  three  grounds  upon  which  the  ooun* 
sel  for  the  prisoner  found  their  application  for  a  new  trial: 

1.  It  has  been  contended  that  the  judge  who  presided  at  the 
trial  misconceived  the  law,  when  he  charged  the  jury,  that  U> 
excuse  the  commission  of  homicide  as  done  se  defendendo,  it 
ought  to  appear  the  killing  was  through  mere  necessity,  and  to- 
prevent  his  own  destruction;  otherwise  it  amounted  to  man- 
slaughter. The  counsel  have  urged  that  this  principle  was  laid 
down  by  the  court  in  too  broad  and  unlimited  a  manner;  thai 
the  apprehension  of  an  enormous  battery  would  equally  excuse 
the  killing  of  an  adversary;  and  the  circumstances  of  this  case^ 
warrant  the  application  of  this  principle  of  defense; 

2.  The  judge  was  wrong  in  admitting  parol  evidence  of  & 
confession  of  the  prisoner,  variant  from  the  written  confession,, 
taken  in  a  more  solemn  and  authoritative  form; 

3.  That  evidence  of  the  general  character  of  the  prisoner  and 
the  deceased  was  improperly  overruled. 

With  regard  to  this  last  point,  1  think  clearly  that  the  court 
was  mistaken.  The  defendant  has  an  unquestionable  right  to 
adduce  testimony  tending  to  show  his  general  good  and  pacific 
character,  and  to  let  it  have  what  weight  it  may  be  entitled  ta 
with  the  juiy.  Still,  if  evidence  of  this  kind  is  admitted,  I 
should  think  it  my  duty  to  inform  the  jury  that  it  should  receive 
little  attention  in  any  case,  unless  where  the  fact  is  itself  dubi- 
ous, or  where  the  charge  rests  altogether  upon  presumptive  tes* 
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timony.  Against  the  positiye  dedaratioiis  of  honest  witnesses 
it  ought  not  to  be  permitted  to  weigh. 

Upon  the  second  point  the  court  was  unquestionably  right. 
No  authority  has  been  adduced  by  the  prisoner's  counsel  to 
support  the  doctrine  for  which  they  contend,  and  the  argu- 
ment that  has  been  offered  is  far  from  convincing.  I  take  the 
law  to  be  that  parol  eyidence  of  the  confession  before  the  jus- 
tice would  be  improper;  but  confessions,  made  at  another  time 
and  place,  although  different  from  tnat  made  before  the  justice, 
are  cTidence.  Indeed,  upon  any  other  principle,  this  monstrous 
consequence  would  ensue,  that  if  a  criminal  had  twenty  times 
acknowledged  the  commission  of  a  fact,  and  should  afterwards 
refuse  to  confess  it,  upon  an  examination  before  the  justice,  for 
the  very  purpose  of  preventing  any  proof  of  his  former  ac- 
knowledgments, he  would  by  his  own  act  defeat  the  ends  of 
justice:  Fearskire's  case^  Leach,  446;  and  TJie  King  v.  Jacobs  et 
aL,  Id.,  285,  establish  this  fully. 

We  now  come  to  the  most  material  question  in  this  case,  viz. : 
whether  the  offense  proved  to  have  been  committed  by  the  pris- 
oner comes  up  to  the  legal  signification  of  the  word  man- 
slaughter; and  I  am  of  opinion  it  does. 

A  reference  to  Nailor^a  case^  Foster,  278,  is  sufficient  to  remove 
all  doubt  upon  this  point.  In  that  case,  the  prisoner  was  in- 
dicted for  the  murder  of  his  brother,  and  the  circumstances  as 
they  appeared  in  evidence  were,  "  That  the  prisoner,  on  the 
night  the  fact  was  committed,  came  home  drunk.  His  father 
ordered  him  to  go  to  bed,  which  he  refused  to  do;  whereupon 
11  scuffle  ensued  betwixt  the  father  and  son.  The  deceased,  who 
was  then  in  bed,  hearing  the  disturbance,  got  up  and  fell  upon 
the  prisoner,  threw  him  down,  and  beat  him  upon  the  ground; 
und  there  kept  him  down,  so  that  he  could  not  escape,  nor 
avoid  the  blows.  While  they  were  thus  striving  together,  the 
prisoner  gave  the  deceased  a  wound  with  a  penknife,  of  which 
wound  he  died."  Some  doubts  existing  in  the  minds  of  the 
judges,  a  special  verdict  was  found  stating  these  circumstances, 
and  upon  a  conference  with  all  the  judges  of  England,  it  waa 
unanimously  holden  to  be  manslaughter;  ''for  there  did  not 
appear  to  be  any  inevitable  necessity  so  as  to  excuse  the  killing 
iu  this  manner."  In  a  note  to  this  case,  which  I  presume  to  be 
Foster's,  it  is  said,  the  deceased  did  not  appear  to  aim  at  the 
prisoner's  life,  but  rather  to  chastise  him  for  his  misbehavior 
and  insolence  towards  his  father. 

In  the  present  case,  the  attack  of  the  deceased  was  without 
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any  kind  of  weapon  that  might  haye  rendered  it  necessary  for 
the  prisoner  to  avail  himself  of  the  instrument  which  occasioned 
the  death.  On  bis  own  confession,  much  less  would  have  been 
sufficient,  and  I  consider  it  therefore  clearly  manslaughter. 

^yhat  I  particularly  allude  to,  is  the  declaration  of  the  pris- 
oner to  the  witnesses  who  have  been  sworn,  made  soon  after  the 
afifray,  that  he  could  manage  the  deceased  as  he  pleased,  and 
that  he  was  no  more  than  a  child.  The  declaration  shows  there 
could  have  been  no  necessity  for  the  weapon,  and  they  are 
proper  to  be  relied  upon.  See  also  the  case  of  Bex  v.  Oneby^  2 
Ld.  Baym  ,  1485. 

The  observations  I  have  made  render  it  unnecessary  to  enter 
further  into  the  discussion  of  the  question  that  has  been  raised, 
than  to  remark,  that  in  my  opinion  no  man  is  justified  or  excus^ 
able  in  taking  away  the  life  of  another,  unless  the  necessity  for 
doing  so  is  apparent  as  the  only  means  of  avoiding  his  own  de- 
struction or  some  very  great  injury,  neither  of  which  appears 
to  have  been  reasonably  apprehended  in  the  present  case. 

Upon  the  whole  case,  I  am  of  opinion  that  there  should  be  no 
new  trial;  for  if  justice  has  been  done,  and  if  the  result  of  an- 
other trial  ought  to  be  the  same  as  this,  and  the  court  is  de- 
cidedly of  this  opinion,  though  the  judge  may  have  directed  the 
jury  improperly,  or  have  rejected  evidence  which,  strictly  speak- 
ing, ought  to  have  been  admitted,  yet  a  new  trial  should  not  be 
^^nted,  and  would  in  no  degree  advance  the  ends  of  justice. 
JSdmands  v.  Machell,  2  T.  B.,  4. 

In  considering  this  question,  I  have  purposely  avoided  men- 
tioning many  circumstances  which  operate  strongly  against  the 
defendant;  which  shows  that  he  was  full  as  eager  for  the  com* 
bat  as  the  deceased;  that  he  manifested  no  inclination  to  de- 
cline the  affray,  which  led  to  the  unhappy  circumstances  which 
has  brought  down  a  just  but  severe  punishment  upon  himself. 

New  trial  refused. 

State  v.  Wilson. 

[OOXS.439.] 

What  Cokstttutes  Bubglaby. — If  a  man  lifts  up  the  latch  of  an  out* 
^mrd  door,  or,  if  the  outward  door  being  open,  he  enters  and  unlatches 
or  unlocks  a  chamber,  it  is  such  a  breaking  as  is  necessary  to  constitute 
the  crime  of  burglary;  but  if  all  the  doors  are  open  and  the  thief  en- 
ters, though  he  should  afterwards  break  open  a  chest  or  cupboard,  it  is 
not  such  a  breaking  as  amounts  to  a  burglary. 

Evidence  to  Convict  of  Burolaby  .—Before  anyone  can  be  convicted  of 
bnxgiary  there  ought  to  be  eyidence  to  prove  that  the  doors  were  shut. 
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Labceny,  when  Complete.— If  one  takes  the  goods  of  another  oat  of  the 
place  where  they  were  put,  though  he  is  detected  hefore  they  are  actu- 
ally carried  away,  the  larceny  is  complete. 

Indictment  for  burglaiy  at  the  court  of  oyer  and  terminer,  be- 
fore Chief  Justice  Kinset.  The  prisoner  was  chaiged  with  har^ 
ing  feloniously  and  burglariously  broken  into  and  entered  the 
<lwelling-hou8e  of  one  Daniel  Cooper  during  the  night,  and  of 
having  feloniously  stolen  seyeral  articles  of  clothing  and  pieces 
of  money,  the  property  of  said  Cooper.    Plea,  not  guilty. 

On  the  trial  the  following  facts  appeared  by  the  evidence  of 
Cooper.  That  on  the  night  upon  which  the  burglary  was  said 
to  have  been  committed,  witness  was  awakened  by  a  noise  in 
the  house,  and,  upon  hearing  a  further  noise,  he  got  up  and  went 
to  the  window,  where  hung  a  quantity  of  yarn,  some  of  which 
appeared  to  have  been  removed.  On  turning  round  he  observed 
a  chest  open;  he  put  his  hand  into  it,  and  immediately  remarked 
another  person  withdrawing  his  hand  from  the  chest.  The  other 
caught  the  witness  around  the  lower  part  of  his  body,  upon 
which  the  witness  struck  him.  A  scuffie  ensued,  which  termin- 
ated by  the  witness  throwing  the  intruder  upon  his  back,  jump- 
ing upon  and  holding  him  until  assistance  arrived.  On  light- 
ing a  candle  the  witness'  jacket  was  found  on  the  ffoor,  and  sev- 
eral small  pieces  of  silver  scattered  about  the  room ;  his  money  an  d 
papers  had  been  taken  from  his  pockets,  and  his  silver  knee- 
buckles  were  missing;  his  watch,  which  had  been  left  in  his 
breeches  pocket  when  he  went  to  bed,  was  also  on  the  floor,  and 
three  pieces  of  linen  and  some  stockings  were  near  the  end  of 
the  chest.  Witness  did  not  immediately  recognize  the  prisoner, 
but  soon  recollected  him  to  be  a  man  who  had  lodged  in  the 
house  the  night  before.  The  prisoner  was  tied,  and  first  ap- 
peared so  intoxicated  that  he  could  hardly  stand,  but  when 
struck  with  a  whip  three  or  four  times,  jumped  up  and  appeared 
sober.  About  an  hour  or  two  later,  the  prisoner  took  out  of  his 
mouth  one  dollar,  a  half  dollar  and  twu  pistareens.  The  wit- 
ness had  gone  to  bed  about  half-past  ten  o'clock,  and  when  he 
looked  at  the  clock  afterwards  it  was  about  twenty  minutes  af- 
ter two.  Witness  was  the  last  person  in  the  house  to  go  to  bed, 
»nd,  according  to  his  usual  custom,  had  fastened  the  outer  and 
inner  door  himself. 

The  facts  were  corroborated  by  the  testimony  of  Bichard 
Perry  and  Peter  Kline,  who  slept  in  the  house,  and  being  awak- 
ened by  the  noise,  came  down  and  assisted  in  detaining  the 
jpiisoner. 
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E1H8XT,  0.  J.,  delivered  his  charge  to  the  jury  as  follows:  The 
prisoner  at  the  bar  stands  indicted  for  burglary.  The  indict* 
ment  charges  that  he  on  the  thirteenth  of  December,  1792, 
about  one  in  the  morning  of  that  day,  with  force  and  arms,  etc.» 
the  dwelling-house  of  Daniel  Cooper  feloniously  and  burglar- 
iously did  break  and  enter,  and  certain  articles,  enumerated  in 
the  indictment,  the  property  of  the  said  D.  Cooper,  did  steal, 
take  and  carry  away. 

To  this  indictment  he  has  pleaded  not  guilty,  and  whether 
the  evidence  produced  on  the  part  of  the  state  has  been  su£S- 
cient  to  establish  his  guilt,  is  the  question  which  you  have  been 
sworn  to  try.  This  question,  like  most  others  of  a  criminal 
nature,  is  compounded  both  of  law  and  fact;  of  the  latter  you 
are  in  all  cases  the  constitutional  judges,  and  although  the 
court,  in  stating  the  law,  may  perhaps  be  compelled  to  touch 
upon  some  of  the  facts,  yet  they  must  ultimately  be  left  to  your 
determination.  The  crime  of  which  the  prisoner  stands  accused 
is  technically  called  burglary,  and  is  defined  to  be  the  breaking 
and  entering  into  the  mansion-house  of  another  with  the  intent 
to  commit  some  felony  therein,  and  that  in  the  night-time. 

This  definition  is  an  accurate  one,  and  should  be  carefully 
kept  in  mind,  for  almost  every  word  of  it  is  significant  and  im- 
portant. Before  any  man  can  be  legally  convicted  of  thiscrime^ 
therefore,  these  five  circumstances  must  be  proved:  1.  There 
must  be  what  the  law  calls  a  breaking;  2.  There  must  be  an 
entiy;  3.  The  breaking  and  entry,  or  one  of  them,  must  be  in 
the  night;  4.  It  must  be  done  in  a  mansion-house;  5.  It  must 
be  done  to  the  intent  of  committing  some  felony  therein.  If 
the  testimony  which  you  have  heard  is  to  be  believed,  three  of 
these  five  requisites  need  engross  but  little  of  your  attention, 
because  it  is  evident  that  the  prisoner  had  entered  the  lodging 
room  of  the  prosecutor,  which  was  a  part  of  the  mansion-house, 
and  was  actually  detected  there  in  the  night-time.  These  three 
particulars  seem  to  be  placed  beyond  a  question,  if  you  believe 
the  witnesses;  and  having  disposed  of  them,  there  remain  but 
two  others,  viz. :  the  breaking,  and  the  intention  with  which  the 
breaking  was  done,  to  occupy  your  attention. 

On  these  points  it  may  be  proper  to  be  a  little  more  particular, 
for  if  any  doubts  can  arise  in  the  case,  it  must  be  upon  one  or 
both  of  these  requisites.  As  to  the  breaking,  I  take  the  law  to 
be  that  by  this  term  it  is  not  meant  to  imply  any  actual  violence 
vr  force.  If  a  man  lifts  up  the  latch  of  an  outward  door,  or  if 
an  outward  door  being  open,  a  thief  enters  and  unlatches  or 
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qdIocIcb  a  chamber  door  with  a  felomous  intent,  in  either  case 
his  act  comes  np  to  the  idea  affixed  by  the  law  to  the  word 
brealpng,  so  as  to  constitnte  the  crime  of  burglary:  1  Hawk. 
160,  b.  1,  c.  88,  sec.  4;  1  Hale,  563.  If,  however,  all  the  doors 
be  open,  and  the  thief  enters  through  an  o|^n  door,  and  after 
getting  into  the  house  should  break  open  a  chest  or  a  cupboard, 
even  fixed  in  the  wall,  this  is  not  such  a  breaking  as  the  law  re* 
quires  as  one  of  the  ingredients  of  a  burglary. 

A  man's  house  is  said  to  be  his  castle;  its  security  must  not 
be  lightly  invaded;  and  to  preserve  this  security  and  this  sanc- 
tity, the  law  has  created  safeguards,  and  imposes  severe  penal- 
^es  upon  their  infringement.  This  is  particularly  the  case  in 
the  night,  a  season  appointed  for  rest,  when  a  man  is  usually 
incapable  of  making  any  defense,  and  when  assistance  is  fre- 
quently remote  and  contingent.  But  it  is  necessary,  before  you 
find  the  prisoner  guilty  upon  this  indictment,  that  you  should 
be  satisfied  the  doors  of  this  house  were  shut,  and  were  opened 
by  the  prisoner,  or  with  his  concurrence  or  connivance. 

If  these  circumstances  are  established  to  your  satisfaction,  it 
is  a  breaking  sufficient  to  constitute  one  of  the  ingredients  of 
burglary;  if  they  are  not,  though  the  prisoner  may  be  guilty  of 
larceny,  there  is  no  burglary  proved.  It  is  necessary  to  recapit- 
idate  the  testimony  which  bears  upon  this  point;  you  will  judge 
how  far  it  ought  to  operate. 

The  last  thing  to  be  considered,  supposing  the  breaking  to  be 
proved,  is,  was  the  felony  actually  committed  so  as  to  manifest 
the  intention  with  which  he  entered  the  house  ?  The  designs  of 
the  heart  can  rarely  be  proved  in  a  direct  manner  by  the  testi- 
mony of  witnesses.  When  a  man  designs  to  perpetrate  a  scheme 
of  wickedness,  he  seldom  communicates  his  intention  unless  to 
an  accomplice;  hence  the  intent  must  in  most  cases  be  collected 
from  the  circumstances.  These  may  sometimes  prove  deceptive ; 
but  when,  without  any  forced  construction,  they  speak  the  inten- 
tion in  a  language  clear  and  intelligible,  they  may  be  relied  on 
as  the  best  evidence  which  the  nature  of  the  case  will  admit  of. 

It  is  impossible  to  lay  down  any  general  rule,  or  to  declare 
from  what  circumstances  particular  intentions  are  to  be  inferred. 
No  two  cases  are  exactly  similar,  and  it  is  the  business  of  the 
jury  to  form  their  opinion  from  a  serious  and  deliberate  consid- 
eration of  the  facts  which  appear  in  the  testimony.  It  is,  how- 
ever, a  good  rule,  and  it  is  also  a  humane  rule  to  which  every 
virtuous  man  wiU  assent,  that  where  reasonable  doubts  exist,  the 
jury,  particularly  in  capital  cases,  should  incline  to  acquit 
rather  than  condemn. 
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Facts  are,  however,  the  fairest  criteiions  from  which  to  infer 
the  intention;  I  mean,  from  the  facts  which  occurred  in  the 
house,  we  may  presume  the  intentions  and  Tiews  with  which  he 
entered  it. 

On  this  point  you  are,  in  the  first  place,  to  examine  the  facts, 
to  weigh  the  evid^ce,  and  then  to  ask  yourselves  these  ques- 
tions: 1.  Did  the  prisoner  open  any  chest,  or  appropriate  to 
himself  any  part  of  the  properly  of  the  owner,  and  manifest  any 
intention  to  steal  it;  or  rather,  did  he  actually  steal  it  ?  For  the 
indictment  charges  that  the  larceny  was  actually  committed. 

Upon  thisi  must  observe,  if  one  takes  the  property  of  another 
from  the  place  where  it  was  situated,  and  removes  it  to  another, 
as  he  who  takes  goods  out  of  a  trunk  and  lays  them  on  the  floor, 
and  is  surprised  and  detected  before  he  goes  off,  this  is  larceny. 
It  is  sufficient  canying  away  if  it  be  done  with  an  intent  to 
steal. 

In  the  next  place  you  are  to  ask  yourselves,  whether  the  facts 
detailed  in  the  evidence  show  clearly,  either  collectively  or 
separately,  that  the  design  of  the  prisoner  was  actually  to  steal, 
and  was  the  theft  actually  committed  ? 

Considering  the  particular  circumstances  of  this  case,  I  think 
it  not  altogether  unimportant  further  to  observe,  that  when 
occurrences  of  this  kind  happen,  they  naturally  engross  the 
thoughts  and  conversation  of  the  neighborhood.  Many  persons 
are  fond  of  dwelling  upon  and  relating  the  circumstances  of  such 
a  transaction,  and  reports  frequently  obtain  currency  which  rest 
upon  no  foundation  of  truth.  This  case  especially  has  engaged 
the  attention  of  the  community,  and  it  is  by  no  means  improba- 
ble that  some  accounts  of  it  have  reached  the  ears  of  all  or  the 
greater  part  of  you.  These  reports  and  statements  should  not 
be  permitted  to  weigh  in  your  minds;  your  verdict  should  be 
founded  altogether  upon  what  you  have  heard  in  this  place,  and 
the  solemn  oaths  which  you  have  taken  expressly  require  this. 
Yon  should  enter  upon  the  consideration  of  the  question  vrith- 
out  any  foreign  impressions. 

In  all  capital  cases,  mc:/eover,  the  proofs  should  be  full  and 
clear.  No  presumption  ought  to  be  admitted  but  that  which  is 
called  violent.  The  law  presumes  every  man  to  be  innocent 
until  there  is  proof  of  his  guilt.  It  never  supplies  by  supposi- 
tion or  intendment  any  chasms  or  deficiencies  in  the  testimony, 
more  particularly  when  the  punishment  of  death  is  to  attend 
upon  the  conviction. 

You  are  now  to  deliberate  upon  the  evidence.    If.  on  consid* 
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eration,  you  shall  think  joarselves  bound  to  say  that  the  prisoner 
in  the  night-time  entered  the  mansion-house  of  Daniel  Cooper, 
with  au  intention  to  commit  a  felony  therein,  and  did  commit 
it,  you  will  find  him  guilty  of  the  crime  of  xvhich  he  stands 
indicted.  If  you  entertain  any  doubts,  I  do  not  mean  doubts 
\¥antonly  raised,  but  such  as  arise  from  a  deliberate  considera- 
tion of  the  testimony,  these  doubts  should  be  determined  in 
favor  of  life:  the  prisoner  should  be  acquitted. 

The  juiy  found  a  verdict  of  guilty,  and  the  chief  juatioe  pro- 
nounced sentence  of  death. 


^•'& 


OASES 


IN  THE 


Courts  of  Pennsylvania. 


Price  v.  Watkins. 

[gUyjmUi  OODBT.     1  Dtf.T.iB,  8.*] 

When  Lbqact  yE8TS.'A  devise  to  trustees,  after  the  wile's  deftth»  or  in 
case  she  should  many,  to  sell  land  and  divide  the  money  among  the 
testator's  children,  when  they  severally  attain  the  age  of  twenty-one, 
or  were  manied,  gives  a  vested  legacy  to  a  child  who  attained  the  agb 
of  twenty-one,  married,  died  intestate  without  issue  in  the  widow's  life 
time,  she  not  having  married  again. 

Spbcial  verdict.  The  question  arose  on  these  words  of  a  will : 
*'  Item:  My  will  is  that  after  my  wife  Buth  Price's  decease,  or  if 
she  shall  alter  her  condition  and  marry,  then  in  sach  case  I  de- 
vise and  bequeath  unto  my  loving  friends,  J.  W.  and  M.  E.,  or 
to  any  one  of  them  in  case  the  other  should  die,  in  trust  and  for 
the  intent  to  sell  and  convey  all  that  messuage,  etc.,  to  any  per- 
son or  persons  that  shall  purchase  the  same,  and  the  money 
arising  from  the  sale  of  the  premises  shall  be  divided  between 
my  children  hereinafter  named,  when  they  attain  severally  to 
the  age  of  twenty-one  years,  or  be  married,  which  shall  first 
happen."  Samuel  Price,  one  of  the  children,  attained  the  age 
of  twenty-one  years  and  married,  and  afterwards  died  intestate 
and  without  issue,  in  the  lifetime  of  the  testator's  widow,  Buth 

*Th6  reports  of  DaIIm  are  cited  with  mnch  confldenoe  m  to  their  accnrecy,  on  aocoont 
of  the  ability  of  the  reporter.  They  are  still  more  valuable  aa  giying  the  argtunenta  of 
oonnael,  many  of  whom  attained  great  eminence  at  the  bar,  such  as  Lewis,  Sergeant,  In- 
fcersoU,  and  Dallas  himself.  Dallas  was  bom  in  1769,  in  the  island  of  Jamaica.  He  came 
to  Philadelphia  in  1783.  He  was  secretary  of  the  treasury  in  the  cabinet  of  Hadisoo.  He 
died  in  1817.  Sullivan,  in  his  *  Public  ]£en  of  the  Bevolntion,"  p.  83,  says:  **  Mr.  Dallss 
is  the  same  gentleman  who  was  cftervraras  secretary  of  the  treasury  of  the  United  States. 
He  was  a  lawyer  of  some  eminence,  n  tall  luan.  cf  good  manners,  marked  with  the  small- 
pox (if  rightly  remembered) ,  and  of  Inexhuutitible  eloquence.  A  speech  of  two^  three  ot 
STen  four  days  wss  not  an  unusual  effort  wilh  him." 
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Price,  who  did  neyer  many  again.  Then  the  widow  died,  and 
after  her  death  the  tmstees  sold,  and  the  adminicrtratrix  of  Sam- 
uel brings  this,  his  suit,  for  Samuel's  proportionable  part  of  the 
money  arising  from  the  sale  of  the  house;  and  the  question  was, 
whether  this  was  a  vested  legacy  to  Samuel,  or  whether  it  was 
lapsed  by  his  dying  before  the  trustees  had  power  to  sell,  to  wit: 
in  the  life-time  of  the  testator's  widow? 

For  the  plaintiff  it  was  urged,  that  land  ordered  to  be  sold 
and  converted  into  money,  was  to  be  considered  as  personal  es- 
tate. That  this  land  was  to  be  sold  at  all  events,  so  there  was 
no  contingency.  That  both  events  to  make  a  vesting  in  Samuel 
had  happened,  to  wit:  attaining  the  age  of  twenty-one  and  mar- 
rying; and  that  this  case  was  exactly  similar  to  the  case  of  King 
V.  WUkea,  Talbot's  cases,  117.  Besides  which,  many  other  cases 
were  cited  for  the  plaintiff,  viz:  2  Yern.  536;  1  P.  Wms.  109;  2 
P.  Wms.  320;  2  Ab.  Ca.  Eq.  548;  2  Vent.  347;  2  Yern.  758; 
766;  4  Bac.  Ab.  308;  2  Yert.  366;  2  Yern.  72,  348,  424;  2  Ab. 
Ga.  Eq.  654. 

For  the  defendant  it  was  said,  that  in  legacies  to  be  raised 
out  of  land,  the  time  of  payment  is  the  time  of  vesting.  That  in 
this  case  the  land  could  not  be  considered  as  personal  estate, 
till  the  trustees  had  power  to  sell  it,  which  was  not  till  after  the 
widow's  death,  and  that  Samael  dying  before,  his  legacy  was 
lapsed,  and  would  merge  for  the  benefit  of  the  heirs.  And  the 
case  of  Oads  and  Ferry  was  much  relied  on :  Yin.  Devise,  383. 
The  other  cases  cited  for  the  defendant  were:  2  Yern.  92,416, 
208;  2  P.  Wms.  276,  610,  484;  3  P.  Wms.  20. 

But  the  court  were  clearly  of  opinion  that  it  was  a  vested  leg- 
acy, and  judgment  was  given  for  the  plaintiff. 


Montgomery  v.  Henrt  et  al. 

[HlOBGOUSTOrBBBOMANDAFnULB.     1  DAI2.At,  49.] 

▲dkibaltt  JuElsniCTlON.— The  Delaware  is  within  the  jtixiidietion  of 
admiralty  in  Pennsylvania.  A  court  of  admiralty  cannot  compel  a  spe- 
dfio  performance,  nor  give  damages  for  breach  thereof. 

Eight  to  Dismiss  Masteb.— Upon  a  general  retainer  for  no  particular 
voyage,  the  owners  of  a  vessel  may  dismiss  the  captain  at  any  time 
without  cause  assigned. 

Appeal  to  the  high  court  of  errors  and  appeals. 

This  case,  which  was  an  appeal  from  a  decision  in  the  admi- 
ralty, having  been  elaborately  argued  on  the  sixth  of  Hay,  the 
President  delivered  the  opinion  of  the  court; 
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The  case  upon  which  vre  are  now  to  give  our  judgment  comefr 
before  us  under  the  following  cironmBtances:  Captain  Mont- 
gomery was  master  and  commander  of  the  ship  called  the  Gen- 
eral Greene,  designed  for  a  voyage  to  Martinico.  While  the 
ship  lay  in  the  river,  a  severe  frost  happened,  which  occasioned 
a  great  delay,  and  the  owners  thought  proper  to  alter  their  plan. 
Differences  then  arose,  they  dismissed  Captain  Montgomery  and 
took  the  ship  from  him.  Upon  this  he  preferred  his  libel  in  the 
court  of  admiralty,  complaining  of  the  injury  as  done  to  him  in 
the  port  of  Philadelphia,  and  within  the  jurisdiction  of  the 
>ourt  of  admiralty.  The  answer  of  the  owners  to  the  libel  is, 
that  they  had  a  right  to  remove  their  captain  when  they  pleased, 
and  that  they  are  willing  to  pay  him  any  damages  he  may  have 
received  by  the  removal. 

Two  general  questions  arise:  First.  Is  the  matter  complained 
of  within  the  admiralty  jurisdiction  ?  Secondly.  On  the  merits, 
had  the  owners  a  right  to  remove  Captain  Montgomery? 

The  first  question  is  subdivided  into  two  others:  1.  Had  the 
court  of  admiralty  cognizance  of  this  cause,  considering  the 
place  where  the  offense  is  charged  to  have  been  done?  2.  la 
the  subject-matter  of  admiralty  cognizance?  All  the  proceed- 
ings are  said  to  have  taken  place  within  the  port  of  Philadelphia. 
The  respondents  say  that  the  xiver  Delaware  is  not  within  the 
admiralty  jurisdiction,  and  to  prove  this  they  cite  Ld.  Kaym. 
1453.  But  it  appears  to  us  that  from  the  12  and  15  Rich.  2,. 
the  admiralty  has  had  jurisdiction  on  all  waters  out  of  the  body 
of  the  country.  There  has  been  great  debate  as  to  what  ia 
meant  by  high  seas.  A  road,  haven,  or  even  river,  not  within 
the  body  of  the  country,  is  high  sea,  in  the  idea  of  civilians. 
Therefore,  if  the  river  Delaware  is  out  of  the  body  of  any 
county,  we  think  it  clear  that  it  is  within  the  admiralty  jurisdic- 
tion. And  the  court  would  endeavor  to  enlarge  its  jurisdiction 
rather  than  a  place  should  remain  subject  to  no  control.  The 
place  where  the  fact  was  done,  which  is  complained  of  as  an 
injury,  is  expressly  alleged  in  the  libel,  to  be  within  the  juris- 
diction of  the  admiralty.  This  is  not  contradicted  in  the  an- 
swer, and  we  must  take  up  the  matter  as  it  stands  upon  the 
libel,  not  on  the  evidence;  because  there  is  no  opportunity  to 
traverse.  On  this  point,  therefore,  we  rather  incline  to  say  the 
jurisdiction  is  well  laid. 

But  what  we  found  our  decree  upon,  is  the  other  particular, 
the  subject-matter.  It  has  been  contended  by  the  counsel  for 
the  respondents  that  the  court  of  admiralty  cannot  cany  an 
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agreement  into  speoifio  execution;  and  also  that  this  is  never 
done,  eren  in  a  court  of  chancery,  for  one  party,  unless  they 
could  do  it  for  the  other,  in  case  they  wished  for  a  specific  per- 
formance. To  this  it  has  been  answered  that  otherwise  there  is 
no  complete  remedy. 

It  was  observed  by  one  of  the  counsel  for  the  respondents  that 
it  is  difficult  to  know  in  what  light  to  consider  the  application  in 
this  instance.  It  appears  to  us,  however,  that  it  can  be  con- 
sidered in  no  other  light  than  as  an  application  to  compel  a  spe- 
cific performance  of  an  agreement.  And  to  show  that  this  can 
be  done  by  a  court  of  admiralty,  Yent.  82  was  cited:  Where  it 
appears  that  a  master  of  a  vessel  in  Spain  had  been  obliged  to 
take  on  board  his  vessel  forty  butts  of  wine.  But  the  deter- 
mination of  the  admiralty  in  England  seems  to  be  rather  out  of 
respect  to  the  foreign  court,  than  from  an  opinion,  that  they 
could  do  this  by  virtue  of  their  authority  originally;  for  it  is  in- 
troduced by  saying  that  the  judgment  of  a  foreign  court  ought 
to  be  supported,  even  as  to  what  might  not  be  cognisable  origin- 
ally there. 

It  has  been  said  that  the  court  of  admiralty  acts  in  rem,  that 
is  only  to  make  the  object  of  the  suit  responsible.  This,  how- 
ever, is  a  confidential  trust,  and  we  see  no  instances  of  any  such 
jurisdiction.  Does  the  master  ship  himself  on  the  credit  of  the 
ship?  No.  It  is  no  more  than  a  contract.  Whether  the  doc- 
trine of  mutuality  of  remedies  be  a  fixed  rule  in  the  court  of 
chancery,  I  am  not  altogether  certain;  but  it  is  reasonable  that 
the  parties  should  stand  on  equal  footing.  No  such  remedy 
could  be  obtained  by  the  owners  against  the  captain.  It  is  said 
he  might  be  attached  if  he  failed  of  his  duty;  so  might  the 
owners;  still  the  ship  would  be  liable  as  against  the  ownera 
Indeed,  I  know  of  no  case  where  an  attachment  has  issued, 
unless  for  some  contempt;  nor  does  Carthew  contradict  this. 

If  the  libel  is  considered  as  complaining  of  a  trespass,  in- 
stead of  demanding  performance  of  the  agreement,  I  do  not  see 
that  this  will  help  the  appellant;  for  an  admiralty  court  cannot 
give  damages.  This  seems  to  be  assigning  to  this  court  a  juris- 
diction which  it  has  not.  We  are,  therefore,  unanimously  of 
opinion,  that  from  the  object  of  the  libel  it  cannot  be  supported. 
As  to  the  other  point,  the  dismission  of  the  captain,  we  are  of 
opinion,  that  upon  a  general  retainer,  for  no  particular  voyage,, 
the  captain  may  be  dionissed  at  any  time  vrithout  cause  assigned; 
but  that  where  there  is  a  charter  party,  bills  of  lading,  and  a 
particular  voyage  agreed  upon,  though  the  owners  may  dismiss 
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the  captain,  yet  they  should  be  liable  in  a  common  law  court. 
Suspicions  might  probably  be  sufficient  to  discharge  without 
proofs;  but  if  the  dismission  should  appear  to  hare  been  a  wan- 
ton abuse,  the  jury  would  give  great  damages,  otherwise  little; 
or,  as  the  circumstances  might  be,  nothing. 
We  therefore  affirm  the  decree  with  costs. 


Gerard  v.  Bassb  it  al. 

(Ooos  or  OOMMpV  PUM.    1  Daua*.  SltJ 

Wbdt  Pasthsb  OAiffKOT  BiND  Ck>PABTirsB.— One  parcner  caoaoi  ere- 
mite a  deed  in  the  Ann  name  to  as  to  bind  his  copartner. 

Tbb  defendants  declining  in  their  drcumstanoes,  and  being 
much  pressed  by  their  creditors,  Basse  fled,  and  Soyer  was  im- 
prisoned at  the  suit  of  the  plaintiff.  During  his  confinement, 
he  executed  a  bond  and  warrant  to  confess  judgment  to  which 
there  was  one  seal,  and  the  signature  was  in  this  form:  "  John 
Abraham  Scyyer,  for  Basse  &  Soyer." 

And  now  a  motion  was  made  to  set  aside  the  judgment,  at 
the  instance  of  the  creditors  in  general,  in  order  that  an  equal 
distribution  might  be  made  of  the  effects  under  a  domestic  at- 
tachment, which  had  issued  against  Basse  &  Soyer. 

Sergeard  and  Moyland,  in  support  of  the  motion,  argued  that 
the  bond  was  a  payment  of  the  debt  in  the  eye  of  the  law;  and 
that  although  Basse  was  liable  to  Beyer's  action  for  a  contribu- 
tion, yet,  not  haying  signed  the  warrant,  he  was  not  subject  w 
ihe  execution  of  Girard,  the  plaintiff:  2  Black.  Oom.  296;  ^ 
3ac.  Ab.  690;  2  Bac.  Ab.  227,  868;  2  Yem.  298;  2  Ch.  Cases. 
228.  They  said  that  the  execution  of  deeds  was  not  to  be  regu- 
lated by,  nor  does  the  effect  of  them  depend  upon,  a  particular 
custom  of  merchants,  but  they  are  derived  from  a  superior 
source,  to  wit:  the  law  of  the  land;  and  they  insisted  that, 
Basse  not  having  joined  in  the  warrant,  the  judgment  being 
joint  must  fall  to  the  ground:  2  Bl.  Bep.  294;  Shep.  69. 

Inger$oU,  in  support  of  the  judgment :  It  is  regularly  true,  that, 
according  to  8  Bac.  Ab.  611,  one  merchant  may  bind  a  partner 
by  accepting  a  bill  drawn  on  both.  If,  then,  in  substance,  the 
act  of  one  obliges  the  other,  what  difference  arises  from  the  cir- 
cumstance of  the  delivery  not  being  formally  executed  ?  That 
question  was  agitated  in  the  case  of  If  Kim  v.  M'Farlan,  There 
Levinz  indorsed  a  note  of  M'Farlan's  to  M'Eim;  but  being 
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indebted  to  M'Farlftii,  he  thought  it  pxoper  to  give  him  a  pre- 
Tious  notioe  of  the  transaetion,  and  aooordinglj  threw  the  note 
into  his  deek  with  that  design.  During  his  absence,  M'Eim, 
who  had  given  a  valuable  consideration  for  the  note,  persuaded 
Mrs.  Levins  to  give  it  up  to  him,  and  afterwards  sued  M'Farlan 
upon  it»  who  grounded  his  defense  upon  this,  that  the  note  was 
never  delivered  over. 

Sergeant.    Improper  and  false  suggestions  were  used  to  induce 
Mrs.  Levins  to  deliver  the  note. 

IngenM.  True;  but  the  point  in  discussion  was  the  deliveiy, 
and  the  jury  found  for  the  plaintiff.  Oowp.  206.  Any  proof  of 
intention  to  assent  to  a  delivery  is  sufficient;  no  particukr  mode 
of  aotioup  no  form  of  expression,  are  necessary.  The  present 
question,  however,  is,  whether  the  court  will  confirm  the  judg- 
ment as  to  the  partner  who  sealed  the  warrant,  and  vacate  it  as 
to  the  other.  The  adverse  counsel  have  dted  2  Bac.  Ab.  227, 
868,  to  show  that  the  judgment,  being  an  entire  thing,  must  be 
wholly  set  aside,  if  at  all.  But  this  doctrine  is  fully  refuted 
by  1  Cxo.  822;  2  Bl.  Bep.  1183.  With  respect  to  the  warrant's 
being  executed  while  Soyer  was  in  prison,  it  may  be  observed 
that  an  attorney  was  present;  and  in  Sluyter^a  ccise,  the  court 
determined  that  it  was  not  necessaiy  the  attorney  should  be  for 
the  party;  but  that  it  was  enough  if  the  business  was  fairly 
transacted  in  the  presence  of  an  attorney.  Here  neither  fraud 
nor  violence  is  suggested. 

Lewia,  on  the  same  side,  stated  two  questions:  1.  Whether 
upon  the  facts,  this  judgment  can  be  set  aside  as  to  both  Basse 
and  Soyer;  and  2.  Whether  it  can  be  set  aside  as  to  one,  and 
continued  as  against  the  other? 

1.  As  this  was  a  joint  debt,  justice  naturally  requires  that  the 
judgment  should  be  confirmed;  and  it  being  admitted,  that  a 
contract  not  under  seal  made  by  one  would  bind  both  partners, 
we  allege  that  the  seal  creates  no  difference,  for  the  causa  tracLu 
is  the  sole  criterion.  Seals  are  of  the  same  effect  in  Lex  Meroa' 
(oria  as  at  common  law,  and  there  is  no  authority  to  maintain 
the  opposite  doctrine;  for  Shep.  69  is  not  the  case  of  joint 
contractors.  The  books  in  general,  where  they  speak  of  the 
obligation  imposed  on  one  partner  by  the  contract  of  another, 
mention  only  notes,  and  whether,  under  seal  or  not,  is  not  dis- 
tinguished. When  we  declare  upon  them,  we  allege  the  sub- 
scription of  both  partners,  though  in  fact  one  only  sub- 
scribes.   Therefore,  and  because  delivery  is  no  further  neoea- 
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Bary  than  as  evidence  of  passing  the  interest,  the  first  point  seema 
determined  in  the  negative. 

2.  He  observed  that  the  several  authorities  quoted  on  the  other 
side,  were  drawn  from  writs  of  error;  and,  as  this  record  could 
not  appear,  in  its  present  form,  if  carried  into  a  superior  court, 
he  inferred  that  either  the  authorities  were  not  applicable,  or 
the  record  was  to  be  considered  upon  the  ground  of  a  removal 
bj  a  writ  of  error;  and  in  that  case  for  error  dans  le  record,  the 
judgment  must  be  wholly  reversed;  but  when  the  error  is  dehors^ 
the  judgment  may  be  reversed  in  part  and  confirmed  in  part. 
1  Leon.  817;  Oro.  E.  116;  8  Lev.  86;  Moore,  664.    Besides,  he^ 
contended,  that  the  release  of  errors,  contained  in  the  warrant 
of  attorney,  purges  and  protects  whatever  might  be  deemed 
irregular  with  respect  to  Soyer;  although  it  may  not  be  suffioieni 
to  set  up  a  void  proceeding  against  Basse:  2  Str.  1216;  8  Mod. 
109;  6  Co.  26  a. 

Sergeant,  in  reply,  made  three  points:  1.  That  the  bill  of  one- 
binds  both  from  the  necessity  of  trade;  but  that  the  necessity 
does  not  extend,  nor  does  the  rule  exist,  in  the  cases  of  deeda 
and  other  specialties;  2.  That  a  judgment  cannot  be  set  aside- 
in  part,  or  against  one  only  of  the  defendants.    Where,  indeed,, 
the  different  parts  of  the  judgment  are  in  iheir  nature  separa- 
ble, as  in  fines  and  common  recoveries,  mere  modes  of  assurance, 
it  may  be  done;  and  to  those  cases  only  the  adverse  authorities 
are  confined.      2  Bac.  Ab.  669  explains  the  mode  of  reversing 
judgments;  and  2  Bac.  Ab.  227  is  so  full  upon  the  impartibility 
of  judgments,  that  it  cannot  be  too  often  insisted  upon  in  the« 
present  case.      2  Bl.  Bep.  1181  contains  the  same  doctrine. 
8.  The  release  of  errors  must  be  considered  under  the  distinc* 
tion  in  8  Mod.  109  which  shows  that  where  divers  are  to  recover 
in  the  personality,  the  release  of  one  is  a  bar  to  all;  but  it  is  not 
so  in  point  of  discharge.    6  Oo.  26  a,  is  explicit,  that  where  two- 
or  more  are  charged  jointly,  if  they  bring  a  writ  of  error  to  dis- 
charge themselves,  the  release  of  one  cannot  bar  the  other;  for 
they  have-  not  any  interest  or  benefit,  but  a  joint  charge  and 
burden,  which  cannot  be  discharged  or  released  unless  by  the- 
plaintiff,  who  has  the  interest  and  benefit  of  it.    If,  therefore, 
Soyer's  release  does  not  discharge  the  error,  he  concluded,  thai 
for  other  reasons  the  judgment  must  be  set  aside. 

The  PaBsmEirr  delivered  the  unanimous  opinion  of  the  courts 
to  the  following  effect: 
There  can  be  no  doubt  that,  in  the  course  of  trade«  the  act  of 
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one  partner  is  the  act  of  both.  There  is  a  virtual  authority  to 
that  purpose,  mutually  giyen  by  entering  into  partnership;  and 
in  everything  that  relates  to  their  usual  dealings,  each  must  be 
considered  as  the  attorney  of  the  other.  But  this  principle 
•cannot  be  extended  further,  to  embrace  objects  out  of  the  course 
of  trade.  It  does  not  authorize  one  to  execute  a  deed  for  the 
other;  this  does  not  result  from  their  connection  as  partners; 
and  there  is  not  a  single  instance  in  the  books  which  can  coun- 
tenance such  an  implication. 

In  the  case  before  the  courts  there  is  no  dispute  that  the  debt 
is  not  bona  fide  due  to  the  plaintiff.  Nor  can  there  be  any  with 
respect  to  the  validity  of  the  warrant  against  the  person  who 
has  actually  sealed  it.  Whatever,  therefore,  may  be  the  fate  of 
the  judgment  against  Basse,  we  are  unanimously  of  the  opinion 
that  it  is,  in  every  point  of  view,  binding  upon  Soyer.  And  in 
•conformity  to  the  authority  in  1  BL  Bep.  1133,  where  the  court 
granted  a  rule  to  strike  out  the  name  of  an  infant,  after  judg- 
ment was  entered,  upon  a  warrant  executed  by  him  and  another, 
we  now  give  the  plaintiff  leave  to  strike  out  the  name  of  Basse, 
and  the  judgment  against  Soyer  will  remain. 

Accordingly,  judgment  set  aside  as  to  Basse  and  confirmed 
as  to  Soyer. 

In  the  snlMeqnent  case  of  WhUehead  v.  TWsr,  1  Dallaa,  2G9,  the  qnestion 
«ame  before  the  supreme  court  as  to  the  power  of  one  partner  to  give  an 
authority  to  a  clerk  of  the  firm  to  accept  billa,  and  sign  or  indorae  notes 
in  the  name  of  the  firm.  Chief  Justice  McEean  said  thai  each  partner 
being  considered  as  principal,  and  from  the  very  nature  of  their  oonnection 
that  each  had  a  right  to  depute  and  appoint  a  derk  to  act  lor  both  in 
matters  relative  to  ^e  joint  interest 


Yakhorn  V.  Harbison. 
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USK,  WHBN  RAiSEn— When  Life  Estate  Granted.— A  devises  land 
to  his  eldest  son  B.,  in  tail,  with  remainder  in  fee  to  aU  his  other  ohil- 
dren.  Eleven  years  afterwards,  by  deed  duly  executed,  **  In  consider- 
ation of  natural  afiection,  he  gives,  grants,  etc.,  fully,  freely,  etc.,  the 
same  premises  to  B.,  together  with  all  his  right,  title,  interest,  etc.,  to 
have  and  to  hold  unto  him  only,  the  said  B.,  without  any  further  con- 
dition," etc. :  Held,  1.  That  the  deed  was  a  covenant  to  stand  seised  to 
uses;  2.  That  before  the  statute  to  uses,  it  would  have  passed  a  fee, 
but  since  that  statute  no  inheritance  in  any  deed  to  uses  can  be  raiMd 
or  new  estate  created,  without  the  word  heirs;  3.  That  B.  took  only  a 
life  estate  in  the  premises 
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EjaoncKiT  brought  for  a  messuage  and  a  plantation.  A.  case 
being  stated^  it  was  thrice  argued  hj  Sergeant  and  Bradford^  for 
the  plaintiff,  and  Lewie  and  Wiloocka,  for  the  defendant. 

The  Chief  Jubtiob  now  recapitulated  the  material  points,  and 
delivered  the  opinion  of  the  court  as  follows:  This  cause  comes 
before  the  court  on  a  case  made  for  their  opinion.  The  case  is 
long,  and  has  stated  several  particulars,  which  can  have  but 
little  influence  upon  the  decision.  The  material  facts  are:  That 
a  certain  Johannes  Yandegxif t  was  seised  in  fee  of  the  premises 
in  question,  and  being  so  seised,  by  his  last  will  and  testament 
in  writing,  dated  the  sixteenth  of  March,  1732,  devised  the  same 
to  his  eldest  son,  Abraham,  in  fee-tail,  with  remainder  in  fee  to 
all  his  other  children.  And  afterwards,  by  a  deed  or  instru- 
ment in  writing,  sealed  and  delivered,  bearing  date  the  thirty- 
first  of  August,  1743,  "  In  consideration  of  natural  affection, 
he  gives,  grants,  etc.,  fully,  freely,  absolutely  and  clearly  the 
same  premises  to  his  son  Abraham  Yandegrift,  together  with 
all  the  rights,  titles,  interest,  claim  and  demand  whatever  which 
he  then  had  in  the  said  granted  premises,  or  any  part  thereof, 
io  have  and  to  hold  unto  him  only,  the  said  Abraham  Yande- 
grift, without  any  further  condition,  as  he  had  fully,  freely, 
and  absolutely,  and  of  his  own  accord,  set  and  put  in  further 
testimony,"  etc. 

If  this  conveyance  passed  a  fee  to  the  son,  Abraham  Yande- 
grift, then  judgment  must  be  for  the  defendant;  but  if  an  estate 
for  life  only,  the  judgment  must  be  for  the  lessors  of  the  plaint- 
iff. For  suppose  the  will  of  Johannes  Yandegrift,  which  was 
executed  prior  to  the  conveyance,  is  taken  into  the  case,  yet  the 
son  Abraham  bad  thereby  only  an  estate  tail,  which  is  spent  by 
his  death,  without  heirs  of  his  body  lawfully  begotten. 

When  this  case  was  first  argued,  the  counsel  on  both  sides 
considered  it  only  in  two  points  of  view,  to  wit:  First.  "Whether 
the  conveyance  bom  Johannes  Yandegrift  to  his  son  Abraham 
was  to  be  construed  as  an  original  conveyance  at  common  law, 
or  as  a  covenant  to  stand  seised  to  uses?  And,  secondly,  what 
was  the  intention  of  the  parties  as  to  the  estate  which  was  to 
pass? 

Mr.  Sergeant  contended  that  it  was  an  original  oonTqranoe  at 
common  law,  and  let  the  intention  of  the  parties  be  what  it 
may,  it  could  only  pass  an  estate  for  life  to  the  son,  for  want  of 
proper  words  of  inheritance. 

Messrs.  Wilcox  and  Lewie  insisted  that  this  deed  must  be  con 
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sidered  a  coyenant  to  stand  seised  to  uses,  and  that  it  should 
receive  the  like  construction  with  a  will,  that  is,  to  be  goTerned 
by  the  intention  of  the  parties.  In  support  of  their  first  posi- 
tion, "  that  it  must  be  taken  to  be  a  covenant  to  stand  seised  to 
uses,"  they  cited:  2  Wilson,  22,  75;  Carthew,  88;  Comberbach, 
128  S.  C;  10  Mod.  85,  86;  1  Atk.  8;  1  Mod.  175;  1  Levinz, 
10;  3  Levinz,  872;  1  Bac.  274.  For  the  second  position,  they 
cited:  Carthew,  848;  1  Oo.  100  b,  101  a;  Littleton's  Bep.  847; 
5  Mod.  266.  And  they  concluded  that  if  this  instrument  had 
been  a  will,  it  would  appear  manifestly  to  be  the  intention  of 
the  parties  to  pass  a  fee;  for  which  tiiej  cited:  6  Mod.  109, 
110  Gro.  Car.  450;  1  Ld.'  Baym.  187;  2  Will.  524. 

Mr.  Sergeani,  in  his  reply,  said,  that  the  deed  of  1748  must 
operate  as  a  f eoffinent,  and  relied  upon  the  following  authori- 
ties: Go.  lit  9,  a;  1  Fenn.  L.  78;  Free,  in  Chan.  580;  Lilly's 
Conyeyance,  618,  614,  646;  2  List.  672. 

Upon  hearing  his  argument,  and  reading  the  books  that  had 
been  cited  on  both  sides,  and  full  consideration  of  them,  it  ap* 
peared  to  me  that  this  deed  or  instrument  ought  to  be  taken  as 
a  covenant  to  stand  seised  to  uses,  and  that  the  law  has  been 
long  settled,  that  a  deed  shall  be  construed  either  as  a  com- 
mon law  conveyance,  or  a  statute  conveyance,  if  it  can  be  taken 
both  ways,  as  will  beet  tend  to  give  it  all  the  effect  the  parties 
intended.  This  deed,  then,  has  every  requisite  necessary  to 
constitute  a  deed  of  covenant  to  stand  seised  to  uses.  1. 
Here  is  a  sufficieut  and  proper  consideration,  viz.:  natural 
affection.  A  consideration  may  be  either  a  good  or  valuable  one. 
A  good  consideration  is  that  of  blood,  or  natural  affection,  or 
love;  as  when  a  man  grants  an  estate  to  a  near  relation,  as  in 
this  case,  to  his  eldest  son^  Blood  or  marriage  are  the  most 
common  and  suitable  considerations  in  this  species  of  convey- 
ance. The  valuable  consideration  is  such  as  money,  marriage, 
or  any  other  equivalent  given  for  the  grant:  2  Bl.  297,  886.  2. 
It  is  a  deed.  8.  Johannes  Yandegrift  was  seised  in  fee.  4. 
Here  are  apt  words  to  convey  lands;  and  the  word  grant,  which 
is  in  the  deed,  has  been  adjudged,  in  the  case  of  Wiibinson'a  les- 
see V.  Farmer,  eic,  2  Wilson,  175,  1  Mod.  175,  sufficient  of  it- 
self to  create  a  covenant,  and  to  raise  an  use.  These  are  all 
the  circumstances  necessaiy  to  make  a  good  deed  of  covenant  to 
stand  seised  to  uses.  As  to  the  other  point:  How  this  convey- 
ance was  to  be  construed,  whether  as  a  deed  at  common  law,  or 
like  a  will,  according  to  the  intent  of  the  parties?  I  was  at 
first  of  opinion,  from  the  general  doctrine  laid  down  in  all  the 


232  Yaneobn  t;.  Habbibon.  [Penn. 

books  cited  at  the  bar,  that  the  intention  of  the  parties  was  to 
gOTem  in  the  same  manner  as  in  a  will;  and  of  that  intention  I 
had  no  doubt;  for  by  the  words  used  in  the  piemises,  if  nnre* 
strained  by  the  habendum^  it  appeared  manifestly^  that  Johannes 
Yandegrift  had  given  all  his  right,  title,  interest,  claim  and  de- 
mand whatsoeyer,  which  he  had  in  the  land,  unto  his  son  Abra- 
ham, freely,  absolutely  and  clearly,  etc.,  which  words  in  a  will 
would  unquestionably  pass  a  fee.  But  having  afterwards  met 
with  two  cases,  in  4  Bum's  Eccles.  L.  110  and  118, 1  hesitated. 
A  second  argument  was  therefore  had,  on  the  eighteenth  of  De- 
cember last,  when  the  question  that  alone  admitted  of  contro- 
versy, to  wit:  how  far  this  deed  of  covenant  to  stand  seised  to 
uses  should  be  construed  like  a  will,  was  fully  considered  by 
Mr.  Bradford.  He  contended,  that  it  required  such  technical 
words  as  are  used  and  necessary  in  deeds  at  common  law  to 
pass  an  inheritance;  that  in  all  deeds  the  word  heirs  is  neces- 
sary to  pass  a  fee;  this  is  the  general  rule,  and  though  there 
are  exceptions,  yet  this  species  of  conveyance  to  uses  is  not 
among  them;  which  appears,  first,  from  the  silence  of  approved 
writers  on  the  subject.  To  show  which,  he  cited:  2  Black,  108; 
Bac.  Ab.  262;  8  Comyn's  Digest,  814;  Shepherd's  Touchstone,  of 
Assurance,  101  (97  of  new  edition);  Co.  lit.  9.  2.  From  a 
variety  of  express  and  positive  authorities:  8  Black.  670;  1  Co. 
87,  b;  Co  Lit.  10,  a;  Shepherd's  Touchst.  102, 106;  1  Comyn's 
Digest,  643;  1  Co.  Bep.  100,  b;  Gilbert's  Uses  and  Trusts,  76, 
76.  And  8.  That  words,  essential  to  convey  a  fee  in  a  deed  at 
common  law,  are  necessary  since  the  statute  of  uses:  27  Hen. 
8,  ch.  10,  in  a  covenant  to  stand  seised  to  uses.  To  prove 
which  he  cited:  6  Bacon,  867;  1  Bolle's  Ab.  887;  Cro.  E.  478; 
2  Lill.  Beg.  112;  Sir  Thomas  Baym.  817;  2Ld.  Baym.  1161,  2, 
4,  etc. 

We  have  since  heard  the  counsel  for  the  defendant  in  answer, 
who  chiefly  dwelt  upon  the  deed  of  1748  having  a  relation  to 
the  estate  which  the  covenantor  had;  that  he,  having  a  fee,  had 
\(j  relative  words  conveyed  that  fee  to  his  son;  and  they  relied 
upon  2  Comyns,  216;  Shep.  Touchst.  101;  Co.  lit.  9,  b. 

Upon  the  whole,  the  court  have,  unanimously,  formed  the 
same  opinion  as  the  plaintiff's  counsel,  after  the  most  mature 
eonsideration. 

1.  This  deed  is  a  covenant  to  stand  seised  to  upes. 

2.  Before  the  statute  of  uses,  viz. :  27  Hen.  8,  ch.  10,  this 
deed  would  have  passed  a  fee:  1  Co.  Bep.  100,  b,  ShMey's  caae, 
though  the  word  heirs  is  not  in  it.    But  since  that  statute,  the 
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limitation  of  uses  is,  in  many  ^aaes,  governed  by  the  rules  of 
•oommon  law;  and  no  inheritance  in  a  ooTenant  to  stand  seised 
to  uses,  or  other  deed  to  uses,  can  be  raised,  or  new  estate  crea- 
tedy  without  the  word  heirs;  because  the  uses  are  now  trans- 
ferred into  possession,  and  therefore  must  be  gOTcmed  by  the 
rules  of  possession  at  common  law:  5  Bao.  Ab.  860,  856,  and 
the  cases  there  cited.  And  at  common  law,  though  the  intent 
•of  the  parties  be  ever  so  fully  expressed  and  manifested  in  a 
grant  or  other  deed,  without  the  word  heirs,  a  fee  shall  not 
pass:  6  Mod.  109;  2  Yes.  252;  1  Wilson,  851;  2  Bl.  Bep. 

8.  There  are  no  words  in  this  deed,  either  technical  or  rela- 
tive, that  can  raise  a  fee,  and  consequently  Abraham  Yande- 
had  therein  only  an  estate  for  life  in  the  premises. 

Let  judgment  be  entered  for  the  plaintiff. 


Morris  v.  Tarin. 

[OooBtovOoianvPuuc.  iniuMilfrj 

AcnoH  HOT  Maintainable  fob  Monet  Yoluntabxlt  PAnx^Monej 
volnntarily  paid,  under  no  legal  obligation,  when  tbere  was  no  deoell 
or  frand  in  olitaining  it,  cannot  be  reoovered  back  in  an  action  against 
the  payee. 

A  CASE  was  made  in  this  cause  for  the  opinion  of  the  court, 
«tating  that  the  defendant  bought  a  bill  of  exchange  drawn  by 
Benjamin  Harrison  &  Co.,  upon  a  house  in  France,  which  was 
presented  to  the  drawee  in  February,  1784,  and  protested  for 
non-acceptance.  Before  it  was  presented,  however,  the  drawee 
had  become  insolvent,  and  an  arrA  was  issued  by  the  French 
government  prohibiting  the  institution  of  suits  against  him  for 
A  certain  time.  When  the  bill  became  due  the  arrel  still  con- 
tinued in  force,  it  was  again  presented,  and,  on  the  fifth  of  June, 
1784,  protested  for  non-payment  Without  any  knowledge  of 
the  second  protest,  and  without  any  suit  or  compulsion  of  law, 
the  plaintiff,  who  was  one  of  the  partners  of  the  company  that 
-drew  the  bill,  repaid  the  defendant  the  principal,  interest,  and 
•charges,  with  twenty  per  cent,  damages.  But,  after- 
wards, conceiving  that  he  had  paid  the  twenty  per  cent.  dam- 
Ages  in  his  own  wrong,  he  brought  this  action  to  recover  back 
the  amount. 

SergearUf  for  the  defendant,  contended  generally,  that 
«n  action  lay  against  a  drawer  of  a  bill  of  exchange  upon  a 
protest  for  non-acceptance  only.    Cun.  B.  of  E.  77,  ^,  85; 
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Bull  N.  P.»  269;  Dong.,  66.  But  that,  at  any  rate,  after  a  toI- 
untaxy  and  deliberate  payment,  the  plaintiff,  in  an  action  for 
money  had  and  reoeiTed,  ought  not  to  xeooTer  what  the  defend- 
ant might  fairly  accept. 

Wiisan^  for  the  plaintiff,  denied  that  the  oaeee  from  Gun- 
ningham  were  in  point;  disputed  the  authority  of  the  cafle- 
in  Buller,  and  asserted  that  the  decision  in  Douglas,  being 
posterior  to  the  revolution,  was  not  law  here.  He  contended 
that  the  contract  of  the  drawer  was  not  that  his  bill  should 
be  acccepted,  but  that  it  should  be  paid;  that  there  was  no- 
breach  till  after  the  day  of  the  payment;  that  the  protest 
must  then  be  made,  or,  at  least,  within  the  day  of  grace,  to  en- 
title the  holder  to  recover  from  the  drawer.  Ld.  Baym.,  743,. 
and  that  the  act  of  12  W.,  3  c.  70,  which  gives  the  holder  twenty^ 
per  cent,  damages,  mentions  only  bills  returnable  unpaid,  and 
not  unaccepted.  He  urged  strongly  that  the  readiness  of  the- 
plaintiff  in  taking  up  his  bills,  should  operate  in  favor  of  the^ 
present  action,  which  required  only  an  equitable  right  to  main- 
tain it,  and  which  would,  therefore,  be  incongruous  to  say  was- 
more  favorable  for  him  who  put  his  creditor  to  vexation  and 
delay  of  a  lawsuit  than  to  the  man  of  honor  and  integrity,  who, 
in 'his  eagerness  to  do  justice,  had  erroneously  paid  more  than 
he  was  bound  to  pay.  And  he  added,  that  the  twenty  percent, 
damages  was  imposed  as  a  penally,  and  no  consideration  paid 
for  it  by  the  purchaser  of  a  bill,  who  therefore  had  no  right  in. 
conscience  to  retain  it. 

The  court  held  the  case  under  advisement  till  the  twenty-first 
of  November,  when  the  opinion  was  as  follows: 

PsBsmKNT.  This  is  an  action  for  money  had  and  received  to  the- 
plaintiff 's  use.  The  facts  are,  that  a  bill  of  exchange  was  drawn: 
on  a  house  in  France  by  Benjsmin  Harrison  &  Co.,  of  which, 
company  the  plaintiff  was  one,  in  favor  of  the  defendant,  or 
some  other  person  who  indorsed  the  bill  to  the  defendant.  The- 
bill  being  presented  to  the  drawee,  he  refused  to  accept  it,  and. 
a  protest  was  made  for  a  non-acceptance.  The  bill,  with  the- 
protest,  was  sent  back,  and  the  plaintiff  being  applied  to  for  pay- 
ment, voluntarily  paid  the  defendant  both  principal  and  dam- 
ages. This  action  is  brought  on  an  implied  assumpBU  to  recover 
back  part  of  the  money,  to  wit:  the  damages,  as  paid  l^  mistake;, 
the  plaintiff  contending,  that  to  compel  him  to  the  payment  of 
damages  there  ought  not  only  to  be  a  protest  for  non-acoept» 
ance,  but  likewise  a  protest  for  non-payment;  and  that  havingr 
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paid  these  damages,  when  bj  law  he  was  not  obliged  to  pay  them  * 
he  ought,  in  justice,  to  recover  the  money  back.  This  is  a  lib- 
eral kind  of  action,  and  will  lie  in  all  cases  where,  bj  the  ties  of 
natural  justice  and  equity,  the  defendant  ought  to  refund  the 
money  paid  to  him;  but  where  the  party  mighty  with  a  good 
conscience,  receive  the  money,  and  there  was  no  deceit  or  unfair 
practice  in  obtaining  it,  although  it  was  money  which  the  party 
could  not  recover  at  law,  this  action  has  never  been  so  far  ex- 
tended as  to  enable  the  party  who  paid  the  money  voluntarily 
to  recover  it  back  again.  The  case  of  Lowrey  v.  Bourdieu,  Doug. , 
452,  and  that  of  Farmer  v.  Arundel,  2  Bl.  Bep.,  826,  are  full  to 
this  point. 

Id  this  present  case,  the  defendant  had  presented  the  bill  to 
the  drawee  for  acceptance,  and  on  refusal  got  it  protested. 
Shortly  after,  and  before  the  day  of  payment,  an  arrii  from 
the  king  of  France  prohibits  the  creditors  of  the  drawee  from 
suing  him;  upon  which  the  bill  was  immediately  sent  back,, 
and  Mr.  Morris,  without  waiting  for  a  protest  for  non-payment, 
Yoluntarily  takes  up  the  bill  and  pays  the  damages.  A  protest 
for  non-payment,  however,  appears  to  have  been  made  in 
France  before  the  money  was  paid  by  Mr.  Morris,  although  he 
did  not  know  it.  The  defendant  has  acted  with  fairness,  and 
lain  out  of  his  money,  and  might,  with  good  conscience,  re- 
ceive the  legal  damages. 

The  point  of  law  principally  agitated  in  this  cause,  whether 
a  protest  for  non-acceptance  only,  is  sufBdent  to  recover  the 
money  from  the  drawer,  is  not  material  to  be  determined  in  this 
action,  because,  as  it  is  voluntarily  paid,  and  the  defendant 
might  consistent  with  justice  receive  it,  whether  that  point  of 
law  is  for  or  against  the  plaintiff,  we  think  he  oaimot  recover 
the  monqr  back. 

Judgment  for  the  defendant. 


Mobbis  v.  Fobsman. 

{SoHnaiOooB.   I  Diuuib  niL] 

Patmbbtt  to  Holdxb  of  Bill.— Poatessian of  a  bill ol  sishsngn  kefW 

denoe  of  an  anthority  to  demand  payment 
STRnuNG  OUT  Special  Indobsusnt.  —The  plaintiff  in  an  aotkm  upon. 

a  bill  may  strike  oat  a  tpedal  as  well  as  a  geneial  indonement  on  the 

bill 
Fbotest  must  bb  uhdbb  Seal.— a  protest  for  non-payment  mnst  i^ 

pear  under  a  notarial  sea],  but  it  is  not  neeenary  tbat  the  non-aocept* 
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anoe  dioiild  be  certified  in  the  protest*  as  it  may  be  established  by  other 
eridenoe. 

It  was  resolTed  in  this  case,  upon  a  motion  for  a  nonsoit: 

1.  That  the  court  will  allow  the  plaintiff,  in  an  action  upon 
A  bill  of  exchange,  to  strike  out  a  special,  as  well  as  a  general 
indorsement  on  the  bilL 

2.  That  a  protest  for  non-payment  must  appear  under  a  no- 
tarial seal;  but  it  is  not  necessary  that  the  non-acceptance 
should  be  certified  in  the  protest;  for  that  may  be  sufficiently 
-established  by  other  eyidence. 

3.  That  the  possession  of  a  bill  of  exchange  is  eyidence  of  an 
authority  to  demand  payment  of  its  contents. 

Thiacaseisdtedaiidexplaiiiedin  CforyercU  etoL  t.  JMiorty,  2  Ballad  lU, 
whieh  see  lii/hi,  p.  270L 


Gebard  V.  La  Costs  bt  al. 

[OooBsovOoiiianrPuus.  IDAiAAa^lSi.] 

1¥hat  Words  ConsTrruTB  Nsgotiabilitt.— A  bill  ol  exehaage,  pay- 
able to  a  partionlar  person,  without  the  words  "  or  order,"  or  "  tumgoB," 
or  other  such  words,  is  not  negotiable. 

This  case  came  before  the  court  on  a  special  verdict,  and, 
^ter  argument,  the  following  judgment  was  pronounced  bj 

ShXFPEN,  PBJfiUDJUlT: 

This  action  is  brought  against  the  acceptors  of  an  inland  bill 
of  exchange,  made  payable  to  Basse  &  Soyer,  and  indorsed  by 
them,  after  the  acceptance,  to  the  plaintiff  for  a  valuable  con- 
sideration. The  bill  is  payable  to  Basse  &  Soyer,  without  the 
usual  words  **  or  order,"  **  or  assigns,''  or  any  other  words  of 
negotiability.  The  question  is,  whether  this  is  a  bill  of  ex- 
change, which,  by  the  law  merchant,  is  indorsaUe  over,  so  as 
to  enable  the  indorsee  to  maintain  an  action  on  it  against  the 
acceptor,  in  his  own  name. 

The  court  has  taken  some  time  to  consider  the  case,  not  so 
much  from  their  own  doubts,  as  because  it  is  said  eminent  law- 
yers, as  well  as  judges,  in  America  have  entertained  different 
opinions  concerning  it.  There  is  certainly  no  precise  form  of 
words  necessary  to  constitute  a  bill  of  exchange,  yet,  from  the 
earliest  time  to  the  present,  merchants  have  agreed  upon  nearly 
the  same  form,  which  contains  few  or  no  superfluous  words, 
terms  of  negotiability  usually  appearing  to  make  a  part  of  it. 
It  is,  indeed,  generally  for  the  benefit  of  trade  that  bills  of  ex- 
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change,  espeoially  foreign  ones,  shotild  be  assignable;  but  when 
they  are  so,  it  must  appear  to  be  a  part  of  the  contract,  and  the 
power  to  assign  must  be  contained  in  the  bill  itself.  The 
drawer  is  the  law-giTer,  and  directs  the  payment  as  he  pleases;, 
the  receiTer  knows  the  terms,  acqtiiesoes  in  them,  and  must 
conform. 

There  have  doubtless  been  many  drafts  made  payable  to  the 
party  himself,  without  more,  generally  perhaps  to  prevent  their 
negotiability.    "Whether  these  drafts  can  properly  be  called  bills* 
of  exchange,  even  between  the  parties  themselTes,  seems  to 
have  been  left  in  some  doubt  by  the  modem  judges.    Oertainly 
there  are  drafts,  in  the  nature  of  bills  of  exchange,  which  are- 
not  strictly  such  as  those  issuing  out  of  a  contingent  fund; 
these,  say  the  judges,  in  2  Bl.  B.  1140,  do  not  operate  as  bills  of 
exchange;  but,  when  accepted,  are  binding  between  the  parties. 
The  question,  however,  here  is  not  whether  this  would  be  a. 
good  bill  of  exchange  between  the  drawer,  payee  and  acceptor, 
but  whether  it  is  indorsable.    Marine's  Advice  is  an  old  book 
of  good  authority;  in  p.  141,  he  mentions  expressly  such  a  bill 
of  exchange  as  the  present,  and  the  effect  of  it;  and  he  says^ 
that  the  bill,  not  being  payable  to  a  man,  or  his  assigns  or  or- 
der, an  assignment  of  it  will  not  avail,  but  the  money  must  be- 
paid  to  the  man  himself.    In  1  Salk.  126,  it  is  said  that  it  is  by 
force  of  the  words  ''or  order/'  in  the  bill  itself,  that  authority^ 
is  given  to  the  party  to  assign  it  by  indorsement.    In  8  Salk. 
67,  it  is  ruled,  that  where  a  bill  is  drawn  payable  to  a  man  **  or 
order,"  it  is  within  the  custom  of  merchants;  and  such  a  bill 
may  be  negotiated  and  assigned  by  custom  and  the  contract  of 
the  parties.    And  in  1  Salk.  188,  it  is  expressly  said  by  the 
court,  that  the  words  ''  or  to  his  order,"  give  the  authority  to- 
assign  the  bill  by  indorsement,  and  that,  without  those  words, 
the  drawer  was  not  answerable  to  the  indorsee,  although  the^ 
indorser  might. 

An  argument  of  some  plausibilily  is  drawn  in  favor  of  the- 
plaintiff  from  the  similarity  of  promissoiy  notes  to  bills  of  ex« 
change.  The  statute  of  8  and  4  Anne  appears  to  have  two  ob- 
jects; one  to  enable  the  person  to  whom  the  note  is  made  pay- 
able to  sue  the  drawer  upon  the  note  as  an  instrument,  which, 
he  could  not  do  before  that  act,  and  the  other  to  enable  the  in- 
dorsee to  maintain  an  action  in  his  own  name  against  the  drawer. 
The  words  in  this  act,  which  describe  the  note  on  which  aa 
action  will  lie  for  the  payee,  are  said  to  be  the  same  as  those  ozk 
which  the  action  will  lie  for  the  indorsee,  namely:  that  it  shall 
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1)6  a  note  pajaUe  to  any  penon,  or  his  order;  and  it  appearing 
1>7  adjudged  oaeea  that  an  action  will  lie  for  the  p^fee,  although 
the  words  **  or  order  "  are  not  in  the  note,  it  follows,  it  is  con- 
ttended,  that  an  action  will  also  lie  for  the  indorsee,  without 
those  words.    If  the  letter  of  the  act  was  strictly  adhered  to, 
•certainly  neither  the  payee  nor  indorsee  could  support  an  action 
on  a  note  which  did  not  contain  such  words  of  negotiafailily  as 
«re  mentioned  in  the  act;  yet  the  construction  of  the  judges  has 
been  that  the  original  payee  may  support  an  action  on  a  note 
not  made  assignable  in  terms.    The  foundation  of  this  con- 
ctmction  does  not  fully  appear  in  the  cases,  but  it  was  probably 
thought  consonant  to  the  spirit  of  the  act^  as  the  words  ''or 
<irder ''  could  have  no  eflTect,  and  might  be  supposed  immaterial 
in  a  suit  brought  fay  the  payee  himself  against  the  maker  of  the 
note.    But  to  extend  this  construction  to  the  case  of  indorse- 
ment, without  any  authority  to  make  it,  appearing  on  the  face 
of  the  note,  would  hare  been  to  violate,  not  only  the  letter,  but  the 
spirit  of  the  act.    Oonsequently ,  no  such  case  anywhere  appears. 
On  the  contrary,  whersTer  the  judges  speak  of  the  eflbct  of  an 
indorsement,  they  always  suppose  the  note  itself  to  hsTc  been 
•originally  made  indorsable.     The  case  of  JIfoore  t.  Ifimmn^,  in 
dom.  Bep.  811,  was  the  case  of  a  promissoxy  note  originally 
payable  to  one  and  his  order;  it  was  assigned  without  the  words 
''^  or  order  "  in  the  indorsement;  the  question  was,  whether  the 
assignee  could  assign  it  again.    The  chief  justice  at  first  in- 
•cUned  that  he  could  not,  but  it  was  afterwards  resolTed  by  the 
whole  court  that  if  the  bill  was  originally  assignable,  (as  it 
will  be,  say  the  court,  if  it  be  payable  to  one  and  his  order), 
then  to  whomsoerer  it  is  assigned,  he  has  all  the  interest  in  the 
bill,  and  may  assign  it  as  he  pleases.    Here,  the  whole  stress 
<if  the  determination  is  laid  upon  what  were  the  original  terms 
of  the  bill,  if  it  was  made  payable  to  one  and  his  order,  it  was 
assignable,  CTen  by  an  indorsee,  without  the  word  "  order ''  in 
the  indorsement;  it  follows,  therefore,  that  if  the  bill  was  not 
originally  payable  to  order,  it  was  not  assignable  at  all.    The 
eame  point  is  determined,  for  the  same  reasons,  in  the  case  of 
JSdie  S  Lard  v.  The  East  India  Company,  in  1  Bl.  Bep.  295, 
where  Lord  Mansfield  says:  **  The  main  foundation  is  to  con- 
sider what  the  bill  was  in  its  origin;   if  in  its  original  creation 
it  was  a  negotiable  draft,  it  carries  the  power  to  assign  it."    In 
a  similar  case,  cited  in  Butler's  Nisi  Prius,  890,  the  court  held 
that  as  the  note  was  in  its  original  creation  indorsable,  it  would 
be  so  in  the  hands  of  the  indorsee,  though  not  so  expressed  in 
the  indorsement* 
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These  oases  leave  do  room  to  doubt  what  have  been  the  senti- 
ments of  the  oonrts  in  England  upon  the  sabjeot.  To  make 
bills  or  notes  aasignable,  the  power  to  assign  them  most  appear 
in  the  instruments  themselTes;  and  then,  the  custom  of  mer- 
chants, in  the  case  of  bills  of  exchange,  and  the  act  of  parlia- 
ment, in  the  case  of  notes  operating  upon  the  contract  of  the 
parties,  will  make  them  assignable. 

In  the  case  before  us,  no  such  contract  appears  in  the  failL 
The  acceptance  was  an  engagement  to  pay  according  to  the 
tenns  of  the  hill  to  Basse  and  Soyer;  a  subsequent  indorsement, 
not  authorised  by  the  bill,  cannot  Tazy  or  enlarge  that  engage- 
ment, so  as  to  subject  the  acceptor,  l^  the  law  merchant^  to  an 
action  at  the  suit  of  the  indorsee. 

Judgment  for  the  defendant. 


Pollard  t;.  Shaatrb. 

Cc/TEXASTB  KiTHvnio  WTTH  THB  LAND.— A  ooreiuuit  toivpsir  aaddelivw 
ap  the  demised  premiws  in  good  order  and  repair,  nam  with  the  land, 
and  binds  the  assignee  as  well  as  the  lesaee,  even  if  the  ssslgnee  were 
not  named  by  expxess  words. 

Patmxnt  of  bsmt— Ck>TEifAKT'  TO  Repaib.— To  sn  action  of  corenant 
against  the  assignee  he  pleaded  that  an  alien  enemy,  to  wit:  the  British 
army  had  invaded  the  city  of  Philadelphia,  taken  possession  of  the 
premises  and  held  the  same  nntil  the  end  of  the  term  and  afterwards; 
and  that  daring  the  period  they  held  poweasion  th^hadoommitted  the 
waste  and  destmction,  eta :  EM^  1.  That  the  defisndant  was  honnd  to 
.  pay  rent  for  the  whole  tenn.  2.  That  he  was exoosed,  from  thisspedal 
matter  pleaded,  from  his  corenant  to  repair. 

Squttt  pabt  of  THB  COMMON  Law  IK  THIS  Statb.— Equity  heug  a  part 
of  the  law  of  Pennsylvania,  an  eqnitahle  plea  is  allowed  in  a  wmrt  of 
law,  there  being  no  chancery  conits  established. 

GoTBHAKT.  Theplaintiff,  and  one  Martha  Green,  now  deceased, 
made  a  lease  by  indenture,  dated  the  first  of  March,  1778,  of  a 
Bogar-house,  etc.,  to  John  William  HoflEman  and  his  assigns,  for 
five  years,  at  seventy  pounds  per  annum,  payable  quarterly.  The 
lessee  covenanted  for  himself,  his  executors,  administrators  and 
assigns,  to  keep  the  demised  premises  in  good  repair,  and  to 
deliver  them  up  to  the  plaintiff,  at  the  end  of  the  term,  in 
such  good  repair,  etc.  John  William  Hoffinan  assigned  the 
lease  to  the  defendant,  who  entered  into  the  premises.  The 
breach  alleged  in  this  action  was,  that  the  defendant  had  not 
paid  thirty-five  pounds  rent  in  airear  for  the  last  half  year. 
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nor  deliTered  up  the  premises  at  the  end  of  the  term,  to  wit:  the. 
first  of  March,  1788,  in  good  order  and  repair,  but  that  the  roof, 
window-shntters,  floors,  eto.,  of  the  sogar-house  were  in  decay, 
destroyed,  etc.  The  defendant  pleaded  performance  of  coven- 
ants, payment,  and  that  an  alien  enemy,  to  wit:  the  British  army, 
commanded  by  General  Sir  William  Howe,  on  the  first  of  Sep-> 
tember,  1777,  had  invaded  the  city  of  Philadelphia,  had  taken 
possession  of  the  premises,  and  held  the  same  untU  the  end  of 
the  term,  and  afterward;  and  that  during  the  period  they  held 
possession,  they  had  committed  the  waste  and  destruction,  etc 

To  the  last  plea,  the  plaintifF  demurred  generally;  the  de- 
fendant joined  in  demturrer,  and  issue,  etc. 

The  demurrer  was  twice  argued,  on  the  twenty-seventh  of 
June,  1786,  and  on  the  fifteenth  of  April,  1787,  by  Coxe^  Lewu 
and  Wilson,  for  the  plaintiff;  and  Ingersott,  WHoooks  and  Ser* 
geani,  for  the  defendant.  And,  on  the  sixth  of  October,  th< 
chief  justice  pronounced  the  judgment  of  the  court;  Mr.  Justict. 
Bush  having  declined  to  give  an  opinion,  as  he  had  been  o{ 
counsel  with  the  plaintiff  in  this  cause  before  be  took  his  sesi 
upon  the  bench. 


M'EsAv,  0.  J.  Two  questions  were  made  in  this  cause: 
Whether  defendant,  as  assignee  of  the  lease,  is  bound  by  the- 
covenant  to  repair,  as  well  as  the  lessee?  And,  secondly. 
Whether  the  special  matter  pleaded  is  sufficient  in  law  to  bar 
the  plaintiff. 

With  respect  to  the  first  question,  we  are  dear  in  our  opinion. 
that  the  covenant  to  repair,  and  to  deliver  up  the  demised  prem- 
ises in  good  order  and  repair,  runs  with  the  land,  being  an- 
nexed and  appurtenant  to  the  thing  demised,  and  shall  bind 
the  assignee  as  much  as  the  lessee,  even  if  the  assignee  were^ 
not  named  by  express  words,  on  account  of  the  privity;  but,  in 
the  case  at  bar,  the  assignee  is  bound  by  express  words,  and 
a  fortiori  is  answerable  as  well  as  the  lessee.  This  point  has  been 
fully  settled  in  Spencer^s  case,  6  Co.  16,  b,  and  1  Salk.  199;  2: 
Lev.  206;  1  BoUe's  Ab.  title,  covenant,  letter  M,  pi.  1,  and  N, 
pi.  2;  Yin.  Ab.  6  vol.  p.  411,  letter  M,  pi.  1,  2;  1  Baa  Ab.  634, 
c.  5,  and  the  books  cited  in  these  abridgments. 

The  second  question  is  of  great  difficulty,  and  of  veiy  great 
importance  in  its  consequence.  We  cannot  find  that  it  has 
come  directly  before  any  court  in  England  or  in  Europe.  We 
wish  that  it  had  come  before  abler  judges  than  we  pretend  to 
be.    However,  we  must  give  our  judgment;  but  we  do  it  with. 
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more  diffidenoe  than  has  occurred  in  any  caae  since  we  have  had 
the  honor  to  dt  here. 

As  there  is  no  positive  law,  no  adjudged  case,  nor  established 
rule  or  order,  to  direct  the  court  in  this  point,  we  must  be 
guided  by  the  principles  of  the  law — by  conscience,  that  infal- 
lible monitor  in  every  judge's  breast,  and  the  original  and 
eternal  rules  of  justice.  For  equity  is  part  of  the  law  of  Penn- 
<8jlvania:  1  Chan.  Ca.  141;  Ground  and  Budiments  of  Law  and 
Equity,  p.  74,  ca.  104;  Doct.  and  Stud.  lib.  1,  cap.  16. 

It  is  agreed,  that  if  a  house  be  destroyed  1^  lightning,  floods, 
tempests  or  enemies,  without  any  concurrence  of  the  lessee,  or 
possibility  of  preventing  the  same,  this  is  no  waste  in  the  lea- 
see. For  it  is  not  done  by  the  lessee's  negligence,  or  any  will- 
ful act  of  his;  and  he  cannot  be  charged  with  using  it  improp- 
erly, and  it  would  thus  have  perished  even  in  the  reversioner's 
possession:  1  Inst.  53  b;  Brook.  Waste,  69;  4  Co.  636;  HerlO' 
kenden'8  Case,  Landlord's  Law,  pp.  158, 278, 286;  Fitzherbert's 
Natura  Brevium,  Waste,  182, 1st  ed.;  Kelw.  87. 

It  is  also  agreed,  that  where  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  to  perform  it  without  any  de&ult  in 
him,  and  haUi  no  remedy  over,  there  he  shall  be  excused.  As 
in  the  case  of  waste  against  tenants  in  dower,  by  the  courtesy, 
for  life  or  years,  of  common  carriers,  innkeepers,  etc.^  of  lessees 
by  parol,  etc.,  or  of  a  cesser  during  a  war.  Alyn.  27;  4  Co.  84, 
b;  Souihcote^s  case,  2  Leon.  189,  and  other  books. 

But  it  is  contended  for  the  plaintiff,  that  the  defendant  is 
obliged  to  pay  the  rent,  and  yield  up  the  tenements  in  good 
order  and  repair,  because  of  the  express  covenant;  and  in  sup- 
port of  this  doctrine  have  been  died:  Doct.  and  Stud.  (Dialogue 
2,  ch.  4, 124);  Aleyn.  27;  Stiles,  47;  S.  C.  1  Belle's  Ab.  939; 
S.  G.  Comyns,  Bep.  631,  632;  2  Str.  763;  1  Vent.  185;  Plowd. 
\290;  Perk.  738;  Brook,  title,  Cov.  4;  titie.  Waste,  pi.  19,  81;  2 
Leon.  189;  Dyer,  33,  pi.  10;  Saund.  420;  2  Yem.  280. 

On  the  part  of  the  defendant,  it  is  insisted  that  the  expresa 
covenant  in  this  case  does  not  bind  against  acts  of  Qod  or  ene- 
mies, but  only  against  all  other  events;  because  such  acts  were 
not  in  the  contemplation  of  either  party  at  the  time  of  the  lease 
executed.  A  risk  known  and  insured  ought  to  be  complied 
with,  agreeably  to  the  bargain,  but  not  otherwise.  Every  con- 
tract ought  to  be  construed  according  to  the  intention  of  the 
parties;  and  in  the  present  case,  the  defendant  had  only  cove- 
nanted to  keep  the  premises  in  good  repair,  etc.,  against  ordi* 
nary  accidents,  and  not  against  a  case  which  he  could  by  no 
16 
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poBsibilitj  prevent.  That  if  the  law  were  otherwise,  yet  in  Eng- 
land relief  would  be  had  in  a  court  of  chancexy;  and  that  as  no 
such  action  had  ever  been  brought  in  a  case  drcnmstanced  as 
this  is,  an  argoznent  is  famished  that  no  such  action  will  lie. 
In  maintenance  of  this  opinion  were  cited:  Ld.  Bajm.  909;  4 
Bac.  Ab.  369,  870;  1  BoUe's  Ab.  286;  Dyer,  66,  pi.  15;  1  Black. 
252,  268;  2  Black.  879;  8  Black.  158, 157;  Oowp.  9,  600;  Doug. 
190;  1  Comyn's  Dig.  150;  do.  Lit.  206;  1  Brown's  ParL  Cases, 
526,  528;  15  Yin.  Ab.  474,  pi.  1;  8  Chan.  Bep.  44,  79;  8  Burr. 
1240, 1687;  Dyer,  83;  10  Sir.  Thos.  Baym.  464;  1  Co.  98,  Shd- 
hfs  case;  6  Yin.  407,  ca.  1,  8;  1  Cha.  Ca.  72,  88,  84, 190. 

The  books  have  been  thoroughly  searched  on  this  head,  and 
the  question  discussed  with  great  abilily  on  both  sides.  In 
short,  little  more  could  be  done  or  said  for  either  party  than 
what  has  been  said  and  done. 

In  deciding  this  intricate  and  difficult  case,  it  will  be  of  use 
to  state  the  different  powers  of  the  common  law  courts,  and  the 
court  of  chanceiy  in  England,  at  the  time  of  the  revolution. 

The  courts  of  law  there  are  goyemed  1^  general  and  estab- 
lished rules^  from  which  they  nerer  deviate  in  any  case,  be  the 
injustice  arising  from  them  ever  so  apparent;  for  they  are  bound 
by  their  oaths  to  obsezre  the  strict  rules  of  law.  A  court  of 
chancery  judges  of  eTcry  case  according  to  the  peculiar  circum- 
stances attending  it,  and  is  bound  not  to  suffer  an  act  of  injus- 
tice to  prevail;  and  in  doing  this,  it  conforms  to  the  spirit  and 
intent  of  the  general  rule  of  every  positive  law,  which  always  ad- 
mits of  particular  exceptions  tacitly  understood.  The  jurisdic- 
tion and  bounds  of  these  two  courts  are  fixed. 

In  this  state,  the  judges  are  sworn  '*  to  do  equal  right  and 
justice  to  all  men,  to  the  best  of  their  judgment  and  abilities, 
according  to  law."  There  is  no  court  of  chancery.  The  judges 
here  are,  therefore,  to  determine  causes  according  to  equity  as 
well  as  the  positive  law;  equity  being  a  part  of  the  law:  Doct. 
and  Stud.  lib.  1,  cha.  16;  1  Cha.  Ca.  141;  Grounds  of  Law  and 
Equity,  74,  ca.  104.  Indeed,  the  common  law  is  common  right, 
common  reason,  or  common  justice:  Wood's  Inst.  4.  Were 
this  point  brought  before  a  court  of  common  law  in  England  at 
this  day,  I  have  doubts  with  respect  to  what  would  be  the  de- 
termination. For  it  is  laid  down  as  law,  '*  that  if  a  lessee  cov- 
enanteth  to  leave  a  wood  in  as  good  plight  as  the  wood  was  at 
the  time  of  the  lease,  and  afterwards  the  trees  are  overturned 
by  tempest,  he  is  discharged  of  the  covenant,  quia  impotentia 
excusai  legem  .*"  1  Co.  98,  b.    In  that  case,  there  was  an  express 
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-coYenant,  and  although  it  was  impossible  to  restore  the  trees  in 
the  same  plight  they  were,  jet  he  might  plant  new  ones,  or  ren- 
der damages  in.  lieu  of  them.  The  same  law  in  Brook's  Ck>v- 
enant,  pi.  4.  Now,  was  it  not  equally  impossible  for  the  de- 
fendant to  deliyer  the  possession  of  the  premises  in  good  repair 
to  the  plaintiffs  on  the  first  of  March,  1778,  when  they  were  held 
by  an  hostile  army? 

In  Yaughan's  reports,  in  the  case  of  Mayet  t.  Biokergk^f  122, 
it  is  held  **  that  a  man's  ooYenant  shall  not  be  strained  so  as  to 
be  unreasonable,  or  that  it  was  improbable  to  be  so  intended, 
without  necessary  words  to  make  it  such;  for  it  is  unreasonable 
to  suppose  that  a  man  should  covenant  against  the  tortious  acts 
of  strangers,  impossible  for  him  to  prevent,  or  probably  to  at- 
tempt preventing.''  This  was  an  action  brought  l^  the  lessee 
against  the  lessor,  on  his  covenant  for  quiet  enjoyment.  In  p. 
119,  it  is  said  that  if  the  lessor  covenants  that  tiie  lessee  shall 
hold  and  enjoy  his  term,  without  the  entry  or  interruption  of 
any,  whether  such  entry  or  interruption  be  lawful  or  tortious, 
there  the  lessor  should  be  charged,  because  no  other  meaning 
<3an  be  given  to  his  covenant.  In  this  case  before  the  court,  if 
the  lessee  had  covenanted  for  himself  and  lus  assigns,  to  deliver 
up  the  tenements  in  good  order  and  repair,  notwithstanding 
they  should  be  destroyed  by  act  of  Ood,  or  of  an  enemy,  then 
this  action  would  certainly  lie,  because  of  the  special  express 
words;  but  when  there  are  no  such  words,  but  only  generally 
to  repair,  etc.,  would  it  be  reasonable  to  construe  these  words 
flo  as  to  extend  to  the  cases  put?  Oannot  the  covenant  in  this 
case  have  another  meaning?  Can  it  not  be  so  construed  that 
the  tenements  shoidd  be  kept  in  good  repair,  and  in  such  order 
delivered  up  at  the  end  of  the  term,  without  any  act  or  default 
in  him,  or  act  of  any  person  who  could  be  prosecuted  as  a 
wrong-doer,  to  prevent  it;  and  notwithstanding  common  and 
ordinary  accidents  might  happen  ? 

Perhaps,  however,  the  common  law  courts  in  England  might 
think  that  they  were  bound  by  the  strict  rules  of  law,  on  ac- 
count of  the  general  express  covenant,  to  determine  against  the 
defendant,  and  that  his  relief  must  be  in  chancery,  if  any  where, 
because  of  the  established  rules  and  boundaries  of  the  jurisdic- 
tion of  these  courts.  We  must  then  consider  the  equily  of  this 
case,  and  determine  upon  all  the  circumstances  thereof;  for 
although  we  have  not  the  chancery  forms  or  methods  of  carry- 
ing several  equitable  oases  into  execution,  yet  we  are  to  deter- 
mine where  we  may,  according  to  equity,  as  making  a  part  of 
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the  law,  to  preyent  a  failure  of  justice.  And  here  we  have  no 
precedents  in  chancexy  in  point,  but  the  case  of  the  office,  which 
was  taken  away  by  the  usurpers  in  the  civil  war  in  England, 
reported  in  1  Gha.  Ca.  72;  that  of  the  rent  of  a  house  which  was 
seized  by  the  parliament  during  the  war  for  an  hospital  for  sol- 
diers. Id.  84,  which  appears  to  have  been  taken  under  advise- 
ment by  the  chancellor,  with  a  declaration  that,  if  he  could,  he 
would  relieve  the  tenant;  but  it  was  afterwards  probably  com- 
promised, as  we  can  find  no  more  of  it;  that  of  the  recognizance 
for  the  payment  of  ten  thousand  pounds  to  legatees  by  an  ex- 
ecutor, where  the  te8tator*s  estate  was  so  lessened  by  the  fire  of 
London  that  it  became  insufficient  to  make  up  the  sum.  Id.  190; 
and  that  of  the  fee  given  with  an  apprentice,  where  one  hundred 
and  twenty  pounds  were  given,  and  it  was  provided  for  l^  arti- 
cles expressly,  that  if  the  master  died  within  a  year  sixty  pounds 
were  to  be  returned;  he  died  in  three  weeks  after  the  execution 
of  the  articles;  and  although  the  parties  themselves  had  pro- 
vided against  accidents,  and  though  the  maxim,  **  modis  et  con- 
verUis  vincunt  legem"  was  urged,  yet  a  hundred  guineas  was  de- 
creed to  be  paid  back.  1  Yem.  460.  I  say  these  cases,  and  the 
uncontradicted  assertion  of  Dunning,  that  the  case  of  Paradine 
V.  Jayne,  and  the  other  cases  which  went  upon  the  like  princi- 
ples, had  been  lately  overruled  in  chancexy,  8  Borr.  1639;  and 
also  some  others,  which  have  been  quoted  by  the  defendant's 
counsel,  hold  a  doctrine  that  is  strongly  in  favor  of  the  defend* 
ants. 

In  Doct.  and  Stud.  (Dialogue  2,  oh.  4, 126),  Mr.  St.  Germain 
is  puzzled  to  give  a  satisfactory  reason  to  the  question  put  by 
the  doctor,  to  wit:  "If  a  man  under  age  marries,  and  lands 
afterwards  descend  to  the  wife,  and  waste  is  committed  therein 
after  her  death,  without  the  concurrence  or  default  of  the  hus- 
band, shall  he  be  charged  with  it?''  The  case,  thus  stated, 
shows,  that  he  could  not  refuse  taking  such  estate,  and,  there- 
fore, the  charge  or  condition  annexed  to  it  1^  law  is  unreason- 
able and  unjust.  He  makes  the  student  answer  it  in  this  man- 
ner: "  That  there  is  as  great  default  in  him  as  in  him  in  the 
reversion,  and  that  there  is  as  great  reason  why  he  should  be 
charged  with  the  waste,  as  that  he  in  reversion  should  be  disin- 
herited, and  have  no  manner  of  remedy,  nor  yet  no  profit  of  the 
land,  as  the  other  hath."  But  I  conceive  that  as  there  was  no 
default  in  either  of  them,  nor  remedy  over,  for  either  of  them, 
that  there  is  more  reason  that  each  should  bear  his  own  share 
of  the  loss,  according  to  the  duration  of  his  estate,  than  that 
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one  Bhonld  be  responsible  to  the  other.  The  mazimB,  '*  Lex  rum 
cogU  irnpoofibUia,''  **  ImpotenJtia  excusai  legem^**  "OonstraotionB 
are  to  be  with  equity  and  moderation,  to  moderate  the  rigor 
of  the  law:"  Qrounds,  etc.,  88  ca.  49,  apply  to  the  present  case. 

If  a  lessor  covenants  thai  the  lessee  shall  quietly  enjoy  against 
all  men,  ydt  in  case  he  is  ousted  by  an  enemy,  or  tortiously  en- 
tered upon  by  strangers,  no  action  of  coyenant  can  be  main- 
tained against  the  lessor,  notwithstanding  the  express  general 
coyenant;  for  the  enemy  he  could  not  oppose,  and  against 
strangers  he  had  a  remedy  over:  Yaughan,  119,  etc.  This  the 
counsel  for  the  plaintiff  agree  to  be  the  law.  "Why,  then,  should 
the  law  make  the  lessee  answerable  on  such  a  general  express 
covenant  to  surrender  the  premises  in  good  repair,  when  they 
were  destroyed  by  a  hostile  army?  Ought  not  the  two  cove- 
nants to  receive  the  like  favorable  and  reasonable  construction? 
"Bemedies  are  to  be  redprocaL"  "When  the  construction  of 
anything  is  left  to  the  law,  the  law,  which  abhorreth  injury  and 
wrong,  will  never  so  construe  it  as  it  shall  work  a  wrong:" 
Grounds,  etc.,  368. 

To  conclude:  Our  opinion  is,  that  the  defendant  ought  to  pay 
the  rent:  1.  Because  of  the  express  covenant  to  pay  it;  2.  Be- 
cause it  is  a  sum  certain,  and  the  extent  of  the  loss  known,  and 
as  he  was  to  have  tihe  advantage  of  casual  profits,  he  ought 
to  run  the  hazard  of  casual  losses  during  the  term,  and  not  lay 
the  whole  burden  of  them  upon  the  lessors;  as  resolved  in 
Aleyn,  27;  and,  8.  Because  if  a  tenant  by  elegit  be  interrupted 
to  take  the  profits  of  the  land,  by  reason  of  war,  he  shall  not 
hold  over,  but  shall  sustain  the  disadvantage,  as  resolved  in 
Sir  Andrew  GoHritB  case,  4  Oo.  81,  b. 

But  I  am  of  opinion  that  the  defendant  is  excused  from  his 
covenant  to  deliver  up  the  premises  in  good  repair  on  the  first 
of  Haroh,  1778:  1.  Because  a  covenant  to  do  this  against  an 
act  of  God,  or  an  enemy,  ought  to  be  special  and  express,  and  so 
dear  that  no  other  meaning  could  be  put  upon  it.  2.  Because 
the  defendant  had  no  consideration,  no  premium  for  this  risk, 
and  it  was  not  in  the  contemplation  of  either  party.  And, 
lastly,  because  equality  is  equity,  and  the  loss  should  be  divided; 
he  who  had  the  term  will  lose  the  temporary  profits  of  the 
premises;  and  he  who  hath  the  reversion  will  bear  the  loss 
done  to  the  permanent  buildings.  Neither  party  has  been 
guilty  of  any  default;  the  injuxy  has  been  done  by  a  common 
enemy,  whom  both  together  could  not  possibly  resist  or  pre- 
venty  and  the  premises  would  have  been  thus  damnified  in  the 
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possession  of  the  plaintiff  himself.  Suppose,  when  the  lease 
was  executed  that  the  lessee  had  been  asked:  Is  it  your  mean- 
ing, that  in  case  the  buildings  shall  be  destroyed  by  an  act  of 
God,  or  public  enemies,  you  are  to  rebuild  or  repair  them?* 
His  answer  would  have  been,  unquestionably,  ''No,  I  neyer  en- 
tertained such  an  idea."  Should  the  like  question  have  been 
put  to  the  lessor,  his  answer  would  certainly  haTe  been:  *'  No,. 
I  do  not  expect  anything  so  unreasonable." 

If  there  is  no  case  in  point  in  favor  of  this  determination, 
there  is  none  against  it;  and  since  no  action  of  this  kind  has 
hitherto  been  brought,  a  presumption  arises  that  the  sense  of 
mankind  is  against  it.  If,  howeyer,  we  should  be  thought  to  be 
mistaken,  another  hearing  may  be  had  before  the  high  court  of 
error  and  appeals,  on  a  writ  of  error,  where  this  new  case  may 
be  finally  settled. 

[The  parties  acquiescing  in  the  deciBion  of  the  court,  no  writ, 
of  error  was  sued  out.] 

This  IB  a  leading  case  on  the  pointe  then  deiexnuned.    However,  it  may^ 
have  been  adopted  and  approved  in  sabaeqnent  caeee  in  FennsylTania,  it 
baa  leoeiTed  some  critidsm  elsewhere,  especially  on  the  point  of  the  ezpreee- 
oorenant  to  deliver  up  in  good  repair.    It  was  cited  and  approved,  as  to 
equity  being  a  part  of  the  law  in  Pennsylvania,  in  AUorney-Oaieral  r. 
Orantee^  4  DaU.  246;  Bamu  v.  J7art,  1  Yeatee,  228;  Jordan  t.  Cooper^  ^ 
S.  &  R.  078;  BMieker  v.  MeU$,  1  Miles,  165;  ffeiidermmr.  J7ay«,  2  Watts, 
160;   StUtginger  r.  Bidgway,  9  Id.  498;  Lehr  v.  Beaiper,  8  W.  &  8. 
106.    And  as  to  coTenants  running  with  the  Isnd,  in  ffeHnrngh  v.  Zmt- 
meyer,  2  Bawle,  161.    In  8  Kent's  Com.  466,  it  is  cited  on  the  point  of  cov- 
enant to  pay  rent.    In  HetekeM  v.  Warner,  5  Barb.  671,  it  is  ciiticind  as  to^ 
the  decision  of  the  covenant  to  deliver  up  in  good  repair;  the  court  sayingr 
*'  It  is  proper  to  say  that  on  account  of  the  express  covenant  to  repair,  the 
soundness  of  this  case  has  been  questioned.'*  Metcalf  on  Contracts,  p.  213, 
alludes  to  this  criticism  without  expressing  any  opinion.    In  Washbume 
on  Real  Property,  voL  1,  p.  847,  rafening  to  this  point  of  the  esse,  it  is 
■sid:  *'Cert&inly  not  a  very  definite  rule  in  ooastruhig and  applyingths- 
law  el  express  oovenants." 


Bespublioa  v.  Oswald. 

[SenanaOoa&   1  Dai&as,  SIS.) 

PVBUCATION  IN  NewspapeBt— Whxn  A  CoHTBMPT.— It  is  a  contempt: 
to  publish  remarks  in  a  newspaper  which  have  a  tendency  to  prejudice 
the  public  with  respect  to  the  merits  d  a  cause  depending  in  court, 
and  to  corrupt  the  administration  of  justice. 

Om  the  twelfth  of  July,  Lewis  moved  for  a  rule  to  show  cause 
why  an  attachment  should  not  issue  against  Eleaser  Oswald,. 
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the  printer  of  and  publisher  of  the  Independent  Gazetteer.  The 
case  was  this:  Oswald  having  inserted  in  his  newspaper  several 
anonymous  pieoes  against  the  character  of  Andrew  Browne,  the 
master  of  a  female  academy,  in  the  city  of  Philadelphia,  Browne 
applied  to  him  to  give  the  names  of  the  authors  of  those  pieces, 
but  being  refused  that  satisfaction,  he  brought  an  action  for 
the  libel  against  Oswald,  returnable  into  the  supreme  court, 
on  the  second  day  of  July,  and  therein  demanded  bail  for  one 
thousand  pounds.  Previously  to  the  return  day  of  the  writ 
the  question  of  bail  being  brought  by  citation  before  Mr. 
Justice  Bryan,  at  his  chambers,  the  judge,  on  a  full  hearing  of 
the  cause  of  action,  in  the  presence  of  both  parties,  ordered  the 
defendant  to  be  discharged  on  common  bail;  and  the  plaintiff 
appealed  from  this  order  to  the  court.  Afterwards,  on  the  first 
of  July,  Oswald  published  under  his  own  signature,  an  address 
to  the  public,  which  contained  a  narrative  of  these  proceedings, 
and  the  following  passages^  which  appeared  to  have  been  the 
material  grounds  of  the  present  motion: 

"  When  violent  attacks  are  made  upon  a  person  under  pre- 
text of  justice,  and  legal  steps  are  taken  on  the  occasion,  not 
perhaps  to  redress  the  supposed  injury,  but  to  feed  and  gratify 
partisaning  and  temporising  resentments,  it  is  not  unwarrant- 
able in  such  person  to  represent  the  real  statement  of  his  case, 
and  appeal  to  the  world  for  their  sentiments  and  countenance. 

**  CTpon  these  considerations,  principally,  I  am  now  embold; 
ened  to  trespass  on  the  public  patience,  and  must  solicit  the 
indulgence  of  my  friends  and  customers,  while  I  present  to 
their  notice  an  account  of  the  steps  lately  exercised  with  me- 
from  which  it  appears  that  my  situation  as  a  printer,  and  the 
rights  of  the  press  and  of  freemen,  are  fundamentally  struck 
at;  and  an  earnest  endeavor  is  on  "the  carpet  to  involve  me  in 
difiSculties  to  please  the  malicious  dispositions  of  old  and  per- 
manent enemiea. 

"But  until  the  news  had  arrived  last  Thursday,  that  the 
ninth  state  had  acceded  to  the  new  federal  government,  I  was 
not  called  upon;  and  Mr.  Page  in  the  afternoon  of  that  day 
visited  me  in  due  form  of  law  with  a  writ.  Had  Mr.  Browne 
pursued  me  in  this  line,  *  without  loss  of  time,'  agreeably  to  his 
lawyer's  letter,  I  should  not  have  supposed  it  extraordinary; ' 
but  to  arrest  me  the  moment  the  federal  intelligence  came  ta 
hand  indicated  that  the  commencement  of  this  suit  was  not  so 
much  the  child  of  his  own  fancy  as  it  has  been  probably  dic- 
tated to  and  urged  on  him  by  others,  whose  sentiments  upoo 
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the  new  constitution  have  not  in  every  respect  coincided  with 
mine.  In  fact,  it  was  my  idea,  in  the  first  progress  of  the  busi- 
ness, that  Mr.  Browne  was  merely  the  handmaid  of  some  of 
my  enemies  among  the  federalists;  and  in  this  class  I  luubt 
rank  his  great  patron,  Doctor  Bush,  whose  brother  is  a  judge  of 
the  supreme  court.  I  think  Mr.  Browne's  conduct  has  since 
confirmed  the  idea  beyond  a  doubt. 

'*  Enemies  I  have  had  in  the  legal  profession,  and  it  may,  per- 
haps, add  to  the  hopes  of  malignity  that  this  action  is  instituted 
in  the  supreme  court  of  Pennsylvania.  However,  if  former 
prejudices  should  be  found  to  operate  against  me  on  the  bench, 
it  is  with  a  jury  of  my  countrymen,  properly  elected  and  em- 
paneled, a  jury  of  freemen  and  independent  citizens,  I  must 
rest  the  suit.  I  have  escaped  the  jaws  of  persecution  through 
this  channel  on  certain  memorable  occasions,  and  hope  I  shall 
never  be  a  sufferer,  let  the  blast  of  faction  blow  with  all  its 
furies! 

**  The  doctrine  of  libels  being  a  doctrine  incompatible  with 
law  and  liberty,  and  at  once  destructive  of  the  privileges  of  a 
free  country  in  the  communication  of  our  thoughts,  has  not 
tiitherto  gained  any  footing  in  Pennsylvania;  and  the  vile  meas- 
ures formerly  taken  to  lay  me  by  the  heels  on  this  subject,  only 
lorought  down  obloquy  upon  the  conductors  themselvea  I  may 
well  suppose  the  same  love  of  liberty  yet  pervades  my  fellow- 
xntizens,  and  that  they  will  not  allow  the  freedom  of  the  press  to 
he  violated  upon  any  refined  pretense,  which  oppressive  ingenu- 
jty  or  courtly  study  can  invent." 

''  Upon  trial  of  the  cause,  the  public  will  decide  for  them- 
selves, whether  Mr.  Browne's  motives  have  been  laudable  and 
dignified;  whether  his  conduct,  in  declining  an  acquittal  of  his 
character  in  the  paper,  and  suing  me  in  the  manner  he  did,  was 
decent  and  consistent;  and,  in  a  word,  whether  he  is  not  actu- 
ated by  some  of  my  inveterate  foes  and  opponents,  to  lend  his 
name  in  their  service  for  the  purpose  of  harassing  and  injuring 

me. 

The  Chief  Justice  delivered  the  opinion  of  the  court  to  the 
following  effect.  Judge  Bryan  having  shortly  before  taken  his 
seat. 

M'EsAH,  0.  J.  This  is  a  motion  for  an  attachment  against 
Eleaser  Oswald,  the  printer  and  publisher  of  the  Indepen- 
dent GtaEetteer  of  the  first  of  July  last,  No.  796.  As  a  ground 
for  granting  the  attachment,  it  is  proved  that  an  action  for  a 
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libel  had  been  institoted  in  this  court  in  which  Andrew  Browne 
is  the  plaintiff  and  Eleager  Oswald  the  defendant;  that  a 
question  with  respect  to  bail  in  that  action  had  been  agitated 
before  one  of  the  judges,  from  whose  order,  discharging  the 
defendant  on  common  bail,  the  plaintiff  had  api>ealed  to  the 
<x>nrt;  and  that  Ur.  Oswald's  address  to  the  public,  which  is 
the  immediate  subject  of  oomphdnt,  relates  to  the  action  thus 
depending  before  us. 

The  court,  in  support  of  their  motion,  haye  argued  this  ad- 
dress was  intended  to  prejudice  the  public  mind  upon  the  mer- 
its of  the  cause,  by  propagating  an  opinion  that  Browne  was  the 
instrument  of  a  party  to  persecute  and  destroy  the  defendant; 
that  he  acted  under  the  influence  of  Dr.  Bush,  whose  brother  is 
a  judge  of  this  court;  and,  in  short,  that  from  the  ancient  prej- 
udice of  all  the  judges,  the  defendant  did  not  stand  a  chance 
of  a  fair  trial.  Assertions  and  imputations  of  this  kind  are 
certainly  calculated  to  defeat  and  discredit  the  administration 
of  justice.  Let  us,  therefore,  inquire:  First.  "Whether  they 
ought  to  be  considered  a  contempt  of  the  court?  and,  secondly. 
Whether,  if  so,  the  offender  is  punishable  by  attachment? 

And  here  I  must  be  allowed  to  obserre,  that  libeling  is  a 
great  crime,  whaterer  sentiments  may  be  entertained  by  those 
who  Utc  by  it.  "^th  respect  to  the  heart  of  the  libeler,  it  is 
more  dark  and  base  than  that  of  the  assassin,  or  than  his  who 
eommits  a  midnight  arson.  It  is  true,  that  I  may  never  dis- 
eoTer  the  wretch  who  has  burned  my  house,  or  set  fire  to  my 
bam;  but  these  losses  are  easily  repaired,  and  bring  with  them 
no  portion  of  ignominy  or  reproach.  But  the  attacks  of  the 
libeler  admit  not  of  tiiis  consolation;  the  injuries  which  are 
done  to  character  and  reputation  seldom  can  be  cured,  and  the 
most  innocent  man  may  in  a  moment  be  depriyed  of  his  good 
name,  upon  which,  perhaps,  he  depends  for  all  the  prosperity 
and  aU  the  happiness  of  his  life.  To  what  tribunal  can  he  then 
resort?  How  shall  he  be  tried,  and  by  whom  shall  he  be 
acquitted?  It  is  Tain  to  object  that  those  who  know  him  will 
disregard  the  slander,  since  tiie  wide  ciroulation  of  public  prints 
must  render  it  impracticable  to  apply  the  antidote  as  far  as  the 
poison  has  extended.  Nor  can  it  1>e  fairly  said,  that  the  same 
•opportunity  is  giyen  to  vindicate  which  has  been  employed  to 
•defame  him;  for  many  will  read  the  charge  who  may  never  see 
ihe  answer;  and  while  the  object  of  accusation  is  publicly 
pointed  at,  the  malicious  and  malignant  author  rests  in  the  dis- 
ihonorable  security  of  an  anonymous  signature.    Where  much 
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has  been  said,  something  will  be  belieyed;  and  it  is  one  of  the* 
many  artifioes  of  the  libeler  to  giye  to  hia  charge  an  aspect 
of  general  support,  by  charging  and  multiplying  the  style  and 
name  of  his  performances.  But  shall  such  things  be  transacted 
with  impunity  in  a  free  country  and  among  an  enlightened 
people?  Let  eyery  honest  man  make  this  appeal  to  his  heart 
and  understanding,  and  the  answer  must  be,  Nol 

What  then  is  the  meaning  of  the  bill  of  rights,  and  the  con- 
stitution of  Pennsylyania,  when  they  declare,  "  That  the  freedom 
of  the  press  shall  not  be  restrained,"  and,  "that  the  printing- 
presses  shall  be  free  to  eyery  person  who  undertakes  to  examine 
the  proceedings  of  the  legislature,  or  any  part  of  the  goyem* 
ment?" 

However  ingenuity  may  torture  the  expressions,  there  can  be 
little  doubt  of  the  just  sense  of  these  sections;  they  giyeto  eyeiy 
citizen  a  right  of  inyestigating  the  conduct  of  those  who  are 
intrusted  with  the  public  busmess;  and  they  effectually  preclude 
any  attempt  to  fetter  the  press  by  the  institution  of  a  licenser. 
The  same  principles  were  settled  in  England,  so  far  back  as  the 
reign  of  William  the  Third,  and  since  that  time,  we  all  know 
there  has  been  the  freest  animadyersion,  upon  the  conduct  of 
the  ministers  of  that  nation.  But  is  there  anything  in  the  Ian* 
guage  of  the  constitution,  miich  less  in  its  sfHrit  and  intention, 
which  authorizes  one  man  to  impute  crimes  to  another,  for  which 
the  law  has. provided  the  mode  of  trial,  and  the  degree  of  pun-^ 
iahment  ?  Oan  it  be  presumed  that  the  slanderous  words,  which, 
when  spoken  to  a  few  individuals,  would  expose  the  speaker  to 
punishment,  become  siusred,  by  the  authority  of  the  constitution, 
when  delivered  to  the  public  through  the  more  permanent  and 
diffusive  medium  of  the  press  f  Or  will  it  be  said,  that  the  con- 
stitutional right  to  examine  the  proceedings  of  government 
extends  to  warrant  an  anticipation  of  the  acts  of  the  legislature, 
or  the  judgments  of  the  court?  and  not  only  to  authorize  a 
candid  commentary  upon  what  has  been  done,  but  to  permit 
every  endeavor  to  bias,  and  intimidate  with  respect  to  mattera 
Ftill  in  suspense?  The  futility  of  any  atteilipt  to  establish  a 
construction  of  this  sort,  must  be  obvious  to  every  intelligent 
mind.  The  true  liberty  of  the  press  is  amply  secured  by  per- 
mitting eveiy  man  to  publish  his  opinions;  but  it  is  due  to  the 
peace  and  dignity  of  society  to  inquire  into  the  motives  of  such 
publications,  and  to  distinguish  between  those  which  are  meant 
for  use  and  reformation,  and  vrith  an  eye  solely  to  the  public 
good,  and  those  which  are  intended  merely  to  delude  and  defame 
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To  the  latter  description,  it  is  impossible  that  any  good  goTem- 
ment  should  afford  protection  and  impunity.  If,  then,  the  lib-* 
erty  of  the  press  is  regulated  by  any  just  principles,  there  can 
be  little  doubt  that  he  who  attempts  to  raise  a  prejuioe  against 
his  antagonist,  in  the  minds  of  those  that  must  ultimately  deter- 
mine the  dispute  between  them;  who  for  that  purpose,  repre*- 
sents  himself  as  a  persecuted  man,  and  asserts  that  his  judges- 
are  influenced  by  passion  and  prejudice,  willfully  seeks  to  corrupt, 
the  source,  and  to  dishonor  the  administration  of  justice. 

Such  is  evidently  the  object  and  tendency  of  Mr.  Oswald's- 
address  to  the  public.  Nor  can  that  artifice  prevail  which  in- 
sinuates that  the  decisbn  of  this  court  will  be  the  effect  of  per- 
sonal resentment,  for,  if  it  could,  every  man  might  evade  the^ 
punishment  due  to  his  offenses,  by  first  pouring  a  torrent  of  abuse 
upon  his  judges,  and  then  asserting  that  they  act  from  passion,  be*^ 
cause  their  treatment  has  been  such  as  would  naturally  excite- 
resentment  in  the  human  disposition.  But  it  must  be  remembered 
that  judges  discharge  their  functions  under  the  solemn  obliga- 
tions of  an  oath;  and,  if  their  virtue  entitles  them  to  their  sta- 
tion, they  can  neither  be  corrupted  by  favor  to  swerve  from,  nor 
influenced  by  fear  to  des^,  their  duty.  That  judge,  indeed, 
who  courts  popularity  by  unworthy  means,  while  he  weakens 
his  pretensions,  diminishes,  likewise,  the  chance  of  attaining: 
his  object;  and  he  will  eventuaUy  find  that  he  has  sacrificed  the 
substantial  blessing  of  a  good  conscience,  in  an  idle  and  vision^ 
ary  pursuit. 

Upon  the  whole»  we  consider  the  publication  in  question  as^ 
having  the  tendenqr  which  has  been  ascribed  to  it»  that  of  prej- 
udicing the  public,  a  part  of  whom  must  hereafter  be  summoned  a^ 
jurors, with  respect  to  the  merits  of  a  cause  depending  in  this  court, 
and  of  corrupting  the  administration  of  justice.  We  axe  there- 
fore unanimously  of  opinion  on  the  first  point,  that  it  amounta 
to  a  contempt. 

The  court  pronounced  judgment  as  follows: 

McExAN,  0.  J.  Eleazer  Oswald :  Having  yesterday  considered 
the  dhaige  against  you,  we  were  unanimously  of  opinion  that  ii 
amounted  to  a  contempt  of  court.  Some  doubts  were  suggested, 
whether  even  a  contempt  of  the  court  was  punishable  by  attach- 
ment; but  not  only  my  brethren  and  myself,  but  likewise  all  the 
judges  of  England,  think  that  without  this  power  no  court  could 
possibly  exist;  nay,  that  no  contempt  could,  indeed,  be  committed 
against  us,  we  should  be  so  truly  contemptible.  The  law  upon 
the  subject  is  of  immemorial  antiquity,  and  there  is  not  Miy  periodf 
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when  it  can  be  said  to  have  ceased  or  discontiniiad.    On  this 
point,  therefore,  we  entertain  no  doubt. 

Bot  some  difflonlfy  has  arisen  with  respect  to  our  sentence; 
for,  on  the  one  hand,  we  haye  been  informed  of  yonr  circom- 
stances,  and,  on  the  other,  we  have  seen  yonr  conduct.  Tour 
eireumstances  are  small,  but  your  offense  is  great  and  persisted 
in.  Since,  howcTcr,  the  question  seems  to  resolye  itself  into 
this,  whether  you  shall  bend  to  the  law  or  the  law  shall  bend 
to  you,  it  is  our  duty  to  determine  that  the  former  shall  be  the 


Upon  the  whole,  therefore,  the  court  pronounces  this  sentence. 
That  you  pay  a  fine  of  ten  pounds  to  the  commonwealth;  that 
you  be  impxisoned  for  the  space  of  one  month,  that  is,  from 
the  fifteenth  day  of  July  to  the  fifteenth  day  of  August  next;  and 
afterwaads  till  tiie  fine  and  costs  are  paid.  Shexifl^  he  is  in  your 
custody. 

This  esse  was  oiled  sad  approved  in  a  stmilar  esse  in  People  t.  WUaom, 
4M  m,  185|  a  a  IS  Am.  Bep.,  028,  when  it  was  held  thai  the  pfaUicatioB 
of  an  artide  in  the  newspaper  at  a  plaoe  lemote  from  that  where  the  oonit 
ii  being  held,  oonoeming  a  canae  pending  in  ooort,  and  which  has  a  ten- 
den^  either  to  ptejndioe  the  pablic,  to  oomipl  the  adminislntion  of  jns- 
tioe*  to  inflnenoe  the  ooort  by  a  thnal  of  "popular  chunor,**  or  to  refleet  oa 
the  tribonal,  the  partiei,  the  jinonb  the  witnswas,  and  the  ooonsel,  ia  a 
eoolempl  of  ooort  sad  poniahahle  aa  sobh  1^  a  piooasa  of  sttsfthniftni 
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ISotBina  OosBB.  1  ntf&ia,  tfi.] 

Wbbii  Pabol  Evdxrcb  Admibsibul— Parol  eTidenoe  ia  adnrisanile  le 

explain,  bot  not  to  oonlmdict,  alter,  add  to,  or  dimfalah,  a  written 

iBStromens. 
BnoxRCB  AS  TO  IVTmnoN  or  Exbouhxo  Dexd.— Eqoity  will  admit 

parol  eridenoe  to  show  the  intention  of  portiaa  in  ezeeoting  a  deed, 

and  wiU,  if  poaaihle,  osny  out  this  intention. 

AcnoM  of  ejectment.  Yerdict  for  plaintiff.  A  motion  was 
made  after  yerdict  for  a  new  trial  by  LewU  and  HeaOey,  and  by 
htgenoU  and  Sergeant  opposed,  at  the  January  texm,  1789.  In 
the  present  texm  the  opinion  of  the  court  was  giren  upon  the 
motion. 

The  facts  appeared  as  follows:  Dorothy  Gordon,  being  the 
owner  in  fee  of  the  moiety  of  the  premises,  intermarried  with 
Laurence  Saltar,  and  there  being  no  prospect  of  issue  of  the 
marriage,  she  desired  to  make  provision  for  an  only  sister  of  the 
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whole  bloody  named  Mary,  one  of  the  plaintiffs  leqsors,  whose 
husband  John,  the  other  lessor,  was  much  reduced  in  drcum* 
stances.  It  appeared  that  Mrs.  Saltar,  while  on  a  visit  with  her 
husband  to  his  brother,  John  Saltar,  was  taken  sick;  and  after 
a  conyersation  regarding  her  estate,  it  was  agreed  by  her  hus- 
band and  herself  that  it  should  be  settled  on  them  for  their 
liyes,  and  for  the  life  of  the  surviyor  of  them;  and  afterwards 
that  it  should  go  to  her  sister,  the  said  Mazy  Thompson,  for 
life,  and  the  heirs  of  her  body  lawfully  begotten;  and  for  want  of 
such  heirs  to  the  children  of  her  three  sistersof  the  half  blood.  Mr. 
Saltar,  in  accordance  with  this  understanding,  had  a  deed  drawn 
by  a  conyeyancer;  but  the  second  remainder  being  expressed  to 
be  "  for  the  issue  of  the  bodies  of  the  three  half  sisters,"  one  of 
whom  was  unmarried,  Mrs.  Saltar,  on  hearing  the  instrument 
read,  refused,  in  spite  of  the  persuasion  of  her  friends,  to  ex- 
ecute it,  because  she  regarded  the  expression  referring  to  her 
three  half  sisters  as  indelicate.  Upon  this  her  husband  pro- 
posed to  her  that  a  deed  should  be  drawn  from  them  to  his 
brother  John,  who,  with  his  wife,  should  reconvey  the  premises 
to  him,  the  said  Laurence,  and  herself  as  joint-tenants  in  fee; 
and  he  promised  that  as  soon  as  he  reached  home  to  make  his 
will,  or  by  some  other  instrument,  to  settle  the  estate  as  they 
had  agreed.  Mrs.  Saltar  hesitated  at  this,  but  on  her  sister 
Elizabeth  telling  her  that  **  she  might  rely  upon  him;  for  if 
there  was  a  man  in  the  world  who  could  be  trusted  in  such  a 
case,  it  was  him;''  and  on  her  husband  pressing  her  to  comply, 
declaring,  *'  if  there  was  faith  or  truth  in  man,  he  would  honestly 
perform  what  he  again  promised;"  she,  therefore,  executed  the 
deed  to  John  Saltar,  who,  with  his  wife,  reconveyed  the  premi- 
ses according  to  the  foregoing  stipulation.  Mrs.  Saltar  died  in 
the  year  1781,  about  six  months  after  the  deeds  were  signed, 
and  her  husband  died  intestate  and  without  issue  about  eighteen 
months  after  her  decease.  Laurence  Saltar  had  always,  during 
his  life-time,  managed  his  wife's  estate  as  if  it  belonged  to  the 
lessors  of  the  plaintiff.  In  his  last  sickness  he  told  his  brother, 
when  near  expiring,  that  he  was  troubled  on  account  of  leaving 
no  will,  and  soon  after  this  declaration  he  lost  his  reason. 

The  facts  as  stated  were  proved  bj  John  Saltar  and  Eliea- 
beth,  his  wife;  together  with  the  admission  of  the  defendant, 
that  the  plaintiffs  lessors  had  the  title  in  equity,  although  he 
had  the  legal  title.  It  appears  there  was  a  contradiction  in 
some  respect  of  the  case  of  the  plaintiff's  lessors,  in  the  testi* 
mony  of  one  James,  who  related  a  conversation  which  he  had 
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with  Laurenpe  and  Dorothy  Saltar  a  few  days  before  the  deeds 
were  exeeated,  at  which  time  the  witness  said  that  they  had 
agreed  to  settle  the  estate  in  a  different  manner. 

The  motion  for  a  new  trial  was  based  on  two  grounds:  1. 
Because  the  parol  evidenoe  ought  not  to  have  been  admitted  to 
^o  to  the  jury;  2.  Because  the  jury  gaye  a  Terdict  against  evi- 
dence. 

MdKBAVy  0.  J.  The  court  having  heard  the  reasoning  in  sup- 
port of  the  motion,  and  the  arguments  against  it,  and  upon  a 
perusal  and  full  consideration  of  the  cases  dted  on  both  sides, 
our  ofkinion  is  unanimously  formed  in  favor  of  the  plaintiff. 

In  support  of  the  first  ground  assigned  for  a  new  trial,  it  has 
been  urged,  that  the  parol  proof  contradicted  the  deed  given  by 
the  witnesses  themselves;  that  in  Pennsylvania  lands  must  pass 
by  deed,  will,  or  some  writing  signed  by  the  parties,  or  by  the 
act  and  operation  of  law;  that  a  declaration  of  uses  must  be  by 
deed;  that  no  parol  evidence  should  be  admitted  respecting  an 
agreement  or  deed,  which  may  add  to,  diminish,  vary,  or 
contradict  the  agreement,  or  deed,  but  only  to  explain  it;  and 
that  John  Saltar  and  his  wife  were  estopped  from  saying  any- 
thing against  their  own  deed.  In  corroboration  of  these  posi- 
tions, the  following  books  have  been  cited:  Oowp.  47,  260;  2 
BL  Bep.  1250,  835,  827;  2  Atk.  883;  8  Atk.  888;  2  Wils.  506; 
•3  Wils.  275;  Bac.  Man.  90;  Begula.  23;  1  Black.  78,  79;  2 
Black.  13;  3  Black.  439;  Bull.  N.  P.  357;  5  Bac.  Ab.  862; 
Brown.  Oha.  Ga.  92,  94;  2  Bac.  Ab.  309;  1  Wils.  Ill;  Fita^b. 
^13;  1  Bac.  Ab.  75;  1  State  Laws,  462-8. 

Since  the  statute  of  frauds  and  perjuries  in  England,  and  the 
set  of  assembly  for  preventing  frauds  and  perjuries  in  Pennsyl- 
vania, it  has,  indeed,  been  a  general  rule,  that  no  estate  or 
interest  in  lands  shall  pass  but  by  deed,  or  some  instrument  in 
writing  signed  by  the  parties;  and  that  no  parol  proof  shall  be 
4wlmitted  to  contradict,  add  to,  diminish,  or  vary  from  a  deed  or 
writing.  But,  it  is  certain,  that  there  are  several  exceptions  to 
this  rule,  and  many  cases  can  be  found  in  which  parol  proof  has 
been  admitted,  notwithstanding  writings  have  been  signed 
between  the  parties.  For  instance,  where  a  declaration  is  made 
before  a  deed  is  executed,  showing  the  design  with  which  it  was 
executed,  the  decisions  in  the  court  of  chancery  have  been 
grounded  upon  parol  proof;  and  in  the  case  of  Earvey  v.  J9ar- 
vey,  2  Oha.  Ca.  180,  three  successive  chancellors  decreed,  on  the 
parol  proof  of  a  single  witness,  against  a  deed  of  settlement. 
See  Fits^b.  218,  214. 
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In  cases  of  fraud  and  of  trusts,  though  no  trust  was  declared 
In  writing,  exceptions  have  likewise  tdcen  place:  1  Yern,  396; 
Thynn  y.  Thjfnn.  As,  where  an  absolute  deed  was  giyen,  but 
intended  to  be  in  trust,  on  parol  proof  of  the  party's  intention, 
the  trust  was  decreed.  Bdmpton  y.  Spencer;  ei  e  cotUra  2  Yem. 
288.  And  the  same  decision  was  pronounced,  in  the  case  of  an 
agreement,  or  trust,  being  confessed  bj  an  answer;  although 
such  trust  had  only  been  declared  by  parol.  Ibid.  294.  Pebw- 
€19  y.  Campion;  OroysUm  y.  Banes;  Free,  in  Ohan.  208.  So, 
where  a  party  is  drawn  in  by  assurances  and  promises,  to  exe- 
<sute  a  deed,  to  enter  into  a  marriage,  or  to  do  any  other  act, 
and  it  is  stipulated  that  the  treaty  or  agreement  should  be 
reduced  into  writing;  although  this  should  not  be  done,  the 
•court,  if  the  agreement  is  executed  in  part,  will  giye  relief.  A 
man  treating  for  the  loan  of  money  on  a  mortgage,  it  was 
agreed  that  an  absolute  deed  should  be  giyen  by  the  mortgagor, 
4md  a  deed  of  defeasance  executed  by  the  mortgagee;  the  abso- 
lute deed  being  giyen,  the  mortgagee  refused  to  execute  the 
■defeasance,  but  the  court  of  chancezy  interposed  to  inforce  jus* 
tice  agreeably  to  the  agreement  of  the  parties.  Prec.  in  Chan. 
168;  4  Skin.  148;  9  Mod.  88.  In  another  instance,  where  an 
absolute  conyeyaace  is  made  for  a  certain  sum  of  money,  and 
the  person  to  whom  it  is  made  receiyes  interest  for  the  money, 
the  receipt  of  the  interest  will  be  admitted  to  explain  the  nature 
of  the  conyeyance.  Flee,  in  Chan.  626;  1  Wils.  620,  S.  0;  2 
Freem.  268, 286.  There  are  other  authorities  which  bear  a  strict 
analogy  to  the  case  before  us.  A  copyholder,  intending  to  give 
the  greatest  part  of  his  estate  to  his  godson,  and  the  residue  to 
his  wife,  was  persuaded  by  the  latter  to  nominate  her  to  the 
whole,  declaring  that  she  would  giye  the  godson  the  part 
•designed  for  him.  After  her  husband's  death  she  refused  to 
perform  this  promise,  and  pleaded  the  statute  of  frauds  and  per- 
juries; but  the  decree  was  against  her.  Again:  a  father  being 
about  to  make  a  will  to  proyide  for  his  younger  children,  is  pre- 
yented  by  his  son  and  heir-apparent's  promising  that  he  would 
make  the  proyision  for  his  brothers  and  sisters.  The  son  and 
heir  afterwards  refused  to  folfill  this  engagement,  but  on  an 
application  to  the  chancellor,  the  decree  was  also  against  him. 
So  where  the  issue  in  tail  persuades  the  tenant  in  tail  not  to  suf- 
fer a  recoyery,  in  order  to  provide  for  younger  children,  upon 
an  assurance  that  the  issue  in  tail  would  provide  for  them  him* 
-aelf ,  which  he  afterwards  refuses,  equity  will  compel  him  to  do 
it.  Deveniah  v.  Bainea;  Free,  in  Ghan.  8;  Chamberlaine  y. 
Chambertaine,  2  Freem.  84. 
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A  Yoluntaxy  settlement  is  made  by  A.  to  B.,  who,  aftezwards.. 
without  any  considerationy  agzeea  to  deliver  it  up.    This  agree* 
ment  shall  bind  in  equity;  for  a  Tolontazy  settlement  may  be- 
Borrendered  yolontazily :  Weniwofih  y.  Deverginy^  Free,  in  Chan. 
69. 

The  statute  and  act  of  assembly  were  made  to  prevent  frauds, 
as  well  as  perjuries;  they  should  be  construed  liberally,  and 
beneficially  expounded  for  the  suppression  of  cheats  and  wrongs. 
Thus,  where  tiiere  has  been  a  fraud  in  gaining  a  conveyance* 
from  another,  the  grantee  may  be  considered  as  a  mere  trustee: 
Idoyd  V.  SpiUet,  Barnard,  in  Oan.  888.  In  the  case  now  under 
consideration,  Mrs.  Dorothy  Saltar  was  seised  in  fee  of  the- 
premises  stated  in  the  ejectment;  and,  had  she  made  no  convey- 
ance, her  sister,  Mary  Thompson,  would  have  been  her  heir  at 
law;  but  her  husband,  whom  she  loved,  wished  to  enjoy  the- 
estate  during  his  life,  and  she  designed  that  her  sister,  and  her 
sister's  children,  should  have  the  estate  uncontrolled  by  her  hue* 
band.  With  this  view  the  deeds  were  executed;  and,  if  the  sol- 
emn promise  and  agreement  of  Laurence  Saltar  is  not  to  be* 
enforced,  his  heir  at  law  will  have  the  estate,  contrary  to  the- 
intention  of  all  parties. 

The  question,  then,  is,  whether  the  engagement  of  Saltar,  not 
being  in  writing,  although  it  concerns  lands  of  inheritance,  ia^ 
void  by  the  act  of  assembly  for  preventing  frauds  and  perjuries  f 
We  are  of  opinion  that  it  is  not;  and  that  the  parol  evidence 
was  proper  to  be  admitted  upon  the  trial  of  the  cause.  Here- 
was  a  breach  of  trust  in  Laurence  Saltar,  a  fraud  in  law,  which 
is  not  within  the  act.  This  is  the  reason  of  our  judgment;  a. 
reason  warranted  by  a  due  construction  of  the  act,  and  an  atten- 
tive consideration  of  its  frame  and  design;  which  was,  not  only 
to  guard  against  perjuries,  but  also,  as  I  have  already  observed,, 
against  frauds.  It  is  to  be  remembered,  that  there  is  no  pur^ 
chaser,  bona  fide,  for  a  valuable  consideration,  without  notice,  in^ 
this  case;  the  defendant  claims  under  the  heir  at  law  of  Lau- 
rence Saltar;  he  ought,  therefore,  to  perform  what  Laurence- 
should  have  performed;  and  equity  vrill  consider  that  as  done- 
which  ought  to  have  been  done:  Orounds,  etc.,  of  Law  and 
Equity,  76.  Every  man's  contract,  wherever  it  is  possible,, 
should,  indeed,  be  performed  as  it  was  intended. 

The  numerous  cases  cited,  as  well  as  some  determined  in  this 
court,  both  before  and  since  the  revolution,  several  of  which  are 
in  point,  all  turn  upon  the  same  principle,  and  are  uniformly 
in  favor  of  the  plaintiff.    And  so  many  uniform,  solemn  de* 


April,  1789.]    Thompson's  Lessee  v.  Whteb.  257 

cisions  oaght  to  be  always  of  great  weight  and  consideration, 
that  the  law  may  be  certain.  I  am  glad,  indeed,  that  the  pres- 
ent motion  has  been  made,  because  it  has  afforded  an  opportu- 
nity of  full  deliberation  on  the  subject,  and  of  settling  it  upon 
a  satisfaotoiy  and  permanent  foundation. 

"With  respect  to  the  second  objection,  we  are  clearly  of  opin- 
ion, that  the  yerdict  was  given  agreeably  to  the  weight  of  the 
evidence;  and,  upon  the  whole,  direct  that  judgment  be  entered 
for  the  plaintiff. 

• 

The  courts  in  Pennsylvania,  in  the  exerdse  of  chanoezy  powers,  have 
been  more  disposed  to  admit  parol  evidence  affecting  written  instroments, 
than  perhaps  the  oonrts  of  the  other  states.  In  OUver  v.  Oliver,  4  Bawle, 
141,  Rogers,  J.,  remarks:  "  It  is  doubtless  a  general  principle  of  law  that 
parol  evidence  shall  not  be  admitted  to  destroy,  control,  add  to,  or  alter 
a  written  instrument,  but  the  exceptions  to  the  mle  are  equally  well  stated. 
Ever  since  the  case  of  Hunt  v.  Kirkbride,  I  Binn.  616,  it  has  been  the 
practice  to  receive  parol  evidence  of  what  passed  at  the  time  of  the  execu- 
tion of  deeds,  or  at  and  before  the  execution.  When  the  fairness  of  the 
transaction  is  impeached,  it  is  immaterial  whether  the  party  intended  a 
fraud,  at  the  time  of  the  contract,  or  whether  the  fraud  consists  in  the 
fraudulent  use  of  the  instrument:  JTuZte  v.  Wright,  16  S.  &  R.  344;  Lyon  v. 
EtmUngdan  Bank,  14  Id.  283;  Thompson  v.  WhUe,  1  DalL  424,  are  of  this 
description.  In  Thompson  v.  WkUe,  the  fraud  consisted  in  Laurence 
Salter's  obtaining  a  conveyance  of  his  wife's  estate  under  a  solemn  promise 
to  make  a  settlement,  which  he  afterwards  neglected  to  da  It  has  never 
been  doubted  that  he  entered  into  the  contract  in  good  fsith.  In  his  last 
sickness  ha  expressed  uneasiness  at  leaving  no  will,  because,  as  it  had 
always  been  supposed,  he  thereby  intended  to  comply  with  his  promise.". 

Other  cases  in  this  state  show  that  a  stipulation  by  one  of  the  parties  to 
a  written  agreement,  on  the  faith  of  which  it  is  executed  by  the  other,  may 
control  the  writing,  although  there  was  no  evidence  that  it  was  made  with 
a  fraudulent  design:  Chrki  v.  Difenbadi,  I  &  &  R.  464;  iftOerv.  Hefidermm, 
10  Id.  290;  Clark  v.  Partridge,  2  Barr.  13;  Clark  v.  Partridge,  4  Id.  166L 
In  Wooiford  v.  Herringkm,  74  Pa.  St.  311,  the  case  of  Thnmjpmm  v.  WhUe 
was  cited  and  relied  on  as  authority  for  the  decision.  That  case  held,  that 
one  who  induces  another  to  act  or  refrain,  by  a  promise  that  the  contract 
shall  be  reduced  to  writing,  or  shall  be  as  valid  as  if  it  were  a  part  of  an  in- 
strument which  is  prepared  and  executed  at  the  time,  is  thereby  precluded 
from  alleging  the  want  of  written  evidence  why  the  oontnct  should  not  be 
enforced,  although  the  subject-matter  is  within  the  statute  of  frauds.  And 
Sharswood,  J.,  says:  "  It  is  a  part  of  the  agreement  that  the  trust  shall  be 
declared  in  writing,  or  it  is  shown  that  the  trust  was  not  inserted  in  the 
deed  under  a  stipulation  to  that  effect,  in  consequence  of  a  verbal  promise 
to  perform  it,  a  fraudulent  intent  at  the  time  of  the  agreement  need  not  be 
shown  in  order  to  establish  the  trust.  The  tend  consists  in  the  fraudulent 
use  of  the  instrument" 

The  ground  of  the  decision  in  Thompmm  v.  WhiU  is  claimed  to  be  that 

a  voluntary  conveyance  obtained  throng  a  promise,  that  it  shall  be  wholly* 

or  in  part,  held  for  another,  will  be  affected  with  a  tnist  in  the  hands  of  the 

grantee.    The  court,  it  will  be  observed,  make  a  distinction  where  the  con* 

17 
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veyanoe  was  made  to  a  bona  Jide  purchaaer.    It  waa  a  well  established 
ground  of  equity  jnriadiction  to  give  relief  in  caaea  where  deeds  or  wills 
had  been  made  under  parol  agieementa  to  carry  oat  some  intention  of  the 
maker:  Hill  on  Trustees,  59;  Jenhms  v.  Eldtidg*,  8  Story,  182;  Land  v. 
Juries,  6  Randolph,  211.    So,  parol  evidence  is  admissible  to  show  that 
the  grantee  in  an  absolute  conveyance  agreed  to  hold  the  land  in  trust  for 
the  grantor's  benefit:  MorraU  v.  Watenon,  7  Kans.  199.     In  Strickland  v. 
Aldridffe,  9  Yes.  616,  Lord  Eldon  held  it  to  be  indisputable,  that  an  heir 
who  induces  the  ancestor  to  refrain  from  making  a  will,  by  a  promise,  mast 
perform  it,  if  the  estate  descends  to  him.    The  like  principle  is  observed 
where  a  will  is  allowed  to  stand,  because  of  the  assurances  of  the  devisee 
that  he  will  provide  for  one  to  whom  the  testator  would  (Otherwise  have  left 
a  legacy:  Jorden  v.  Money,  5  House  of  Lords,  185.    See  on  this  point: 
Thynn  V.   Thynn,  1  Vem.  296;  Hogt  v.  Hogtj  1  Watts,  163;  Jone»  v.  MeKee, 
6  Barr.  425;  BarrtU  v.  Handrick^  42  Ala.  60;  Ckurch  v.  Huland,  64  Pa.  St 
432.    So,  where  one  who  will  succeed  to  personal  property,  if  the  person  to 
whom  it  belongs  dies  intestate,  promises  the  latter  to  dispose  of  it  in  a  par- 
ticular manner  after  his  death,  a  trust  will  arise  ex  mal^cio:  Parker  v. 
(Trie,  9  Harris,  305;  PringUy,  Pringle,  59  Pa.  St.  281;  WilUam  v.  Fitch,  18 
N.  Y.  548.     Lord  Westbuiy,  in  M'Cormkh  v.  Qrogan,  4  L.  R.  House  of 
Lords,  97,  very  clearly  stated  the  principle  on  which  equity  acts  in  this 
instance.     He  says:    "And  if  an  individual,  on  his  death-bed,  or  at  any 
other  time,  is  persuaded  by  his  heir  at  law,  or  his  next  of  kin,  to  abstain 
from  making  a  will;  or,  if  the  same  individual  having  made  a  will,  com- 
municates a  disposition  to  the  person  on  the  face  of  the  will  benefited  by 
that  disposition,  but  at  the  same  time  says  to  that  individual  that  he  has 
a  purpose  to  answer,  which  he  has  not  expressed  in  the  will,  but  which  he 
depends  on  the  disponee  to  carry  into  effect,  and  the  disponee  assents, 
either  expressly  or  by  any  mode  of  action,  which  the  disponee  knows  must 
give  to  the  testator  the  impression  and  belief  that  he  fully  assents  to  tbo  re- 
quest, then  undoubtedly  the  heir  at  law  in  the  one  case,  and  the  disponee 
in  the  other,  will  be  converted  into  trustees,  simply  on  the  principle  that 
an  individual  shall  not  be  benefited  by  his  own  personal  fraud." 


Rue  v.  Mitchell. 

[2  Dallas,  68.] 

Words  Actiokablb  in  Slander.— The  words  "You  have  taken  a  false 
oath  before  Squire  Rush,"  are  actionable  in  a  prosecution  for  blander. 

Action  for  slander.  The  declaration  set  forth  that  the  de- 
fendant published  ''the  following  false,  scandalous,  lying, 
English  words,  of  the  plaintiff.  *  ♦  ♦  «« You  (him,  the  said 
plaintiff,  meaning)  have  taken  a  false  oath  before  Squire  Bush, 
(meaning  that  the  said  plaintiff  had  committed  the  crime  of  per- 
jury, in  a  certain  oath  by  the  said  plaintiff  then  lately  taken 
before  William  Rush,  Esq. ,  one  of  the  justices  of  the  x)eace, 
etc.,  in  and  for  the  city  and  county  of  Philadelphia,  in  a  cause 
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before   the  said  justice  depending,)  and  I  (hinmelf,  the  said 
defendant  meaning)  can  prove  it." 

It  appeared,  on  the  trial  of  the  cause,  that  the  oath  in  ques- 
tion was  voluntarily  taken  by  the  plaintiff,  in  order  to  satisfy 
the  defendant  upon  a  controverted  fact,  involved  in  the  suit  de- 
pending before  the  justice,  and  in  which  Mitchell  was  plaintiff 
and  Bue  defendant.  A  verdict  was  given  for  the  plaintiff  in  the 
present  action,  but  the  cause  was  again  brought  before  the 
court  on  a  motion  in  arrest  of  judgment,  on  two  grounds:  1. 
That  the  words  charged  in  the  declaration  did  not  import  per- 
jury, in  a  legal  acceptation  of  their  meaning;  and,  therefore, 
did  not  in  themselves,  independent  of  any  injurious  conse- 
quence to  the  plaintiff,  render  the  speaker  liable  to  an  action 
at  law;  2.  That  the  oath  does  not  appear,  in  the  declaration,  to 
have  been  of  a  nature  that  by  taking  it  the  party  could  commit 
the  legal  crime  of  perjury. 

McKean,  J.  B.,  in  support  of  the  motion,  observed:  1.  That 
actions  for  slander  ought  not  to  be  encouraged,  and  that  tbey 
Lad  hitherto  been  strictly  confined  to  cases  which  endanger  a 
man  in  law;  which  exclude  him  from  society,  which  impair  the 
exercise  and  benefit  of  bis  trade  or  profession,  or  which  may 
affect  magistrates  or  other  persons  employed  in  public  trusts. 
He  cited  4  Co.  15,  b;  1  Com.  Dig.  192,  to  show  that  Bi^ecial 
damage  must  be  alleged.  2.  He  maintained  the  oath  must  ap- 
pear to  have  been  a  lawful  one,  in  the  course  of  a  judicial  pro- 
ceeding: 2  Btilstr.  150;  that  the  oath  in  question  was  a  mere 
voluntary  one:  1  Hawk.  P.  C.  174-5;  4  Bac.  Ab.  484;  that  iu 
favor  of  these  actions  there  will  be  no  intendment  that  the  suit 
was  depending  before  a  proper  tribunal:  4  Co.  16  b;  and  that 
an  inuendo  is  not  in  itself  sufficient  to  show  that  Hush  was  jus- 
tice, and  had  jurisdiction:  Yelv.  21;  3  Lev.  116,  4  Co.  17;  5 
Burr.  2700. 

Sergeant,  in  9upport  of  the  verdict,  showed  that  in  modern 
times  a  change  has  taken  place  in  the  doctrine  respecting  ac- 
tions of  slander;  that  such  actions  are  liberally  encouraged:  4 
Bac.  Ab.  497,  505,  506.  A  common  understanding  of  the  words 
is  the  doctrine  now  maintained:  2  Wil.  87,  114,  300;  Bull.  N. 
P.  3,  4.  As  the  jury  had  passed  upon  the  subject,  the  inuen- 
does  must  be  taken  to  be  tnie. 

The  president,  Smpf  en,  delivered  the  opinion  of  the  court, 
as  follows:  The  sense  in  which  they  are  received  by  the  world,  is 
the  sense  which  courts  of  justice  ought  to  ascribe  to  them,  on 
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the  trial  of  actions  for  elander.  Slander  imports  an  injury;  and 
the  injury  must  arise  from  the  manner  in  which  the  slanderous 
language  is  understood. 

The  words  in  the  present  ease  certainly  import  a  crime;  and 
the  inuendo  (which  the  jury  haye  found  to  be  true,  and  which 
therefore  must  goyem  our  interpretation  of  the  fact)  shows  that 
the  reference  was  not  to  a  matter  of  common  conversation,  but  to 
an  act  committed  before  a  justice  of  the  peace,  in  relation  to  a 
cause  actually  depending.  Generally  speaking,  indeed,  actions 
of  slander  founded  on  trifling  causes,  to  gratify  a  petulant  and 
quarrelsome  disposition  will  not  be  encouraged  by  the  court. 
But  when  the  reputation,  trade  or  profession  of  a  citizen  is 
really  affected,  for  the  sake  of  doing  justice  to  the  dearest  inter- 
ests of  individuals,  as  well  as  for  the  sake  of  preserving  public 
order  and  tranquillity,  every  appeal  to  the  tribunals  of  our  conn-^ 
tiy  ought  to  be  libeially  sustained. 

Judgment  for  the  plaintiff. 

Thia  case  was  referred  to  by  Tilghman,  C.  J.,  in  Shaftr  v.  XMkt,  I 
Binn.  542,  who  said:  *' I  think  the  case  of  JTiie  v.  ifitdleS  extended  the  effi- 
cacy of  inuendo  &r  enough,  rather  farther  than  any  case  had  done,  and 

1  am  not  for  going  beyond  it"  C  J.   Gibson,  in  TkomTpmm  v.  ImA^ 

2  Watta  21,  remarked  of  this  case:  "As  the  law  then  stood,  the  de- 
cirion  must  be  admitted  to  have  been  a  qaestionable  one."  Duncan,  J.^ 
fai  AnirtoM  v.  Koppenha^fer^  3  8.  &  R.  299,  commends  this  dedsion,  and 
says:  "  President  Shippen  laid  down  the  correct  mle.  The  sense  in  which 
the  words  are  received  by  the  world  is  the  sense  which  oonrts  of  jnsVice 
ought  to  ascribe  to  them."  The  decision  is  also  approved  in  Brieker  v. 
Potto,  10  Pa.  St  202.  See  the  case  of  Been  v.  SAtm^,  preficmsly  npoitMV 
atpagelOl 

Pbiob  V.  Ralston. 

tOoisff  or  OoMims  Vuufl.   SDiuus, tSJ 

BlOHT  OF  PBDrCIPAL  TO  PBOPEBTY  IN  POSSBSSION  OF  Faotob.— WheiievA^ 
the  property  of  the  principal  can  be  specifically  distingolshad  from  that 
of  the  factor,  the  right  of  the  former  is  superior  to  the  possession  of 
the  latter;  and  the  principal  can  maintain  this  right  against  the  cred- 
itors of  the  factor. 

Thib  cause  came  before  the  court,  on  a  case  atated  for  their 
opinion,  in  the  following  words:  *'  On  the  twenty*third  day  of 
March,  1784,  William  Price,  the  plaintiff,  shipped  and  consigned 
goods,  by  the  Christian,  to  William  Pollard,  the  bankrupt,  one 
half  for  the  account  of  the  said  William  Pollard;  and  at  the 
same  time,  shipped  and  consigned  other  goods,  by  the  Prince 
of  liege,  to  Pollard,  for  the  same  account.    And  on  the  eigh* 
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teenth  day  of  May  following,  Price  shipped  and  consigned  other 
goods  by  the  John,  to  Pollard,  for  the  same  aoconnt;  and  on 
the  second  day  of  September,  in  the  same  year,  shipped  and 
consigned  by  the  Geoige,  to  Pollard,  other  goods,  for  the  same 
account;  and  on  the  second  day  of  December,  1786,  Price 
shipped  and  consigned  other  goods  to  Messrs.  Bobert  Duncan, 
Jun  Sl  Oo.  of  Philadelphia,  being  for  and  on  aoeoimt  of  the 
said  Price.  Bobert  Duncan  &  Company  on  receipt  of  them, 
deposited  the  said  goods  in  Pollard's  hands  for  the  account  of 
Price.  Considerable  sales  of  the  aboye-mentioned  goods  were 
made  from  time  to  time  by  Pollard,  and  moneys  receiTed  for  the 
debts  outstanding  on  account  of  such  sales.  Pollard,  at  differ- 
ent times  previous  to  his  becoming  a  bankrupt,  as  hereafter 
mentioned,  took  from  some  of  the  debtors,  bonds,  payable  to 
him,  Pollard,  and  not  expressing  his  capaoiiy  of  agent  for 
Price.  A  commission  of  bankruptcy,  issued  the  twenty-eighth 
day  of  June,  1789,  against  Pollard,  and  on  the  next  day  he  was 
declared  bankrupt.  At  the  time  he  was  so  declared  a  bankrupt, 
he  had  no  specie  proceeding  from  the  said  sales  in  his  posses- 
sion, separated  and  distinguished  from  specie  belonging  to  him- 
self. The  commissioners  of  bankruptcy  appointed  the  said 
Bobert  Balston  assignee.  Part  of  the  above  several  parcels  of 
goods  were  sold  by  Pollard  previous  to  his  bankruptcy;  who, 
also,  previous  to  his  bankruptcy,  received  part  of  the  money  for 
which  they  were  sold;  the  debts  due  for  others  of  them  were 
outstanding  at  that  time,  and  part  of  each  of  the  several  parcels, 
at  the  time  of  bankruptcy,  were  in  Pollard's  hands,  and  were 
taken  possession  of  by  Balston,  as  assignee,  and  by  him  sold. 

Five  questions  were  raised  in  this  cause,  but  four  being  waived, 
the  court  passed  upon  the  fifth,  which  was  as  follows: 

Is  William  Price,  or  is  the  assignee  of  William  Pollard,  en- 
titled to  recover  and  receive  the  moneys  aforesaid,  due  upon  , 
bond  payable  to  Pollard,  without  describing  him  as  agent,  or 
attorney  for  Price? 

The  court  having  held  the  cause  for  some  time  under  advise* 
ment,  Shippen,  president,  delivered  their  opinion  as  follows: 

The  four  questions,  first  in  the  order  of  statement  in  the  case 
submitted  to  the  opinion  of  the  court,  having  been  candidly 
given  up  by  the  counsel  for  the  defendant,  it  only  remains  to 
consider  the  fifth  point,  which  involves  an  inquiiy,  whether  by 
the  bankrupt's  selling  the  goods  as  the  plaintiff's  factor,  but 
taking  a  bond  for  the  money  in  his  ovm  name,  the  nature  of  the 
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original  demand  is  not  so  altered,  that  it  shall  attach  to  the  gen- 
eral mass  of  the  bankrupt's  property,  and  be  held  by  his  as- 
signees in  exclusion  of  the  plaintiff's  claim  f  In  other  -^ordB, 
whether  the  plaintiff  retains  such  a  legal  or  equitable  right  to 
the  bond,  or  to  the  money  arising  from  it,  as  will  enable  him  to 
maintain  an  action  against  the  assignees,  if  they  haye  reoeiyed 
the  amount  ? 

The  legislature,  in  adopting  not  only  the  general  spirit,  but 
frequently  the  very  words  of  the  bankrupt  law  of  England, 
have  wisely  saved  the  expense  and  trouble  of  settling  many 
questions,  which  might,  otherwise,  have  occurred  for  litigation 
on  the  introduction  of  a  new  and  intricate  system.  Of  this  des- 
cription is  the  clause  now  in  question.  The  general  words,  that 
''if  any  person,  at  such  times  as  he  shall  become  bankrupt, 
shall  by  the  consent  of  the  true  owner  have  in  his  possession 
ftuy  goods  whereof  he  shall  be  reputed  owner,  the  commission- 
ers shall  haye  power  to  sell  the  same  in  like  manner  as  any  other 
part  of  the  bankrupt's  estate,"  are  transcribed  from  the  statute 
of  the  21  Ja.  I.  c.  19;  and  haye  received,  in  England,  an  ascer- 
tained construction  highly  favorable  to  commerce.  The  goods 
meant  by  the  statute,  are  there  judicially  interpreted  to  be  such 
goods  as  the  party  to  whom  they  really  belong  suffers  the 
trader  to  sell  as  his  own;  and  not  such  as  the  trader  has  a  bare 
authority  to  sell,  in  the  character  of  a  factor,  for  the  use  of  a 
principal  who  employs  him.  The  same  construction  must  pre- 
vail here,  for  the  enacting  words  are  the  same;  and  although 
the  section  of  one  law  is  not  preceded  by  a  preamble,  it  is  cer- 
tain that  many  of  the  decisions  in  the  courts  of  Westminster  are 
made  without  adverting  to  the  preamble,  which  precedes  the  an- 
alogous section  in  the  statute  of  James. 

The  argument,  however,  which  has  been  chiefly  relied  on  by 
the  defendant's  counsel,  is,  that  by  taking  a  bond  for  the  debt 
of  the  principal,  the  factor  has  rendered  the  property  his  own, 
and  is  merely  answerable  personally  to  his  constituent  But 
on  this  point,  likewise,  we  entertain  not  the  least  doubt. 
"Wherever  the  property  of  the  principal  can  be  specifically  dis- 
tinguished from  the  property  of  the  factor,  it  has  been  uniformly 
determined,  that  the  right  of  the  former  shall  prevail  over  the 
possession  of  the  latter.  If,  indeed,  a  factor  sells  the  goods 
consigned  to  him,  receives  the  money  due  upon  the  sales,  and 
mixes  it  indiscriminately  with  his  own  cash,  there  cannot,  from 
the  nature  of  the  thing,  be  any  subsequent  distinguishment,  any 
specific  appropriation  of  property.    But  if  the  factor  sells  on 
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credit,  and  does  not  afterwards  actually  receive  tl^e  money,  or 
if,  having  received  the  money,  he  vests  the  amount  in  other 
effects  for  the  use  of  the  principal;  or  if,  upon  the  sale,  he  takes 
notes  in  his  own  name  for  the  price  of  the  goods,  in  all  these 
instances  the  property  of  the  principal  is  clearly  separated  from 
the  factor's,  and  being  thus  distinguished  and  distinguishable, 
it  must,  upon  the  principles  of  law  and  equity,  be  appropriated, 
upon  the  factor's  bankruptcy,  to  the  individual  use  of  the  prin- 
cipal; it  cannot  be  applied  by  the  commissioners  to  the  benefit 
of  the  general  creditors. 

But  it  has  likewise  been  contended  that  the  factors  taking  a 
bond  may  be  distinguished  from  the  case  of  taking  a  note;  as 
the  bond  extinguishes  the  simple  contract  debt,  but  the  note 
does  not«  The  extinguishment  of  a  book  debt,,  by  receiving  a 
security  of  a  higher  nature,  may  vary  the  mode  of  recovery, 
but  cannot  alter  the  right,  llie  money  due  upon  the  bond  is 
still  the  money  of  the  principal,  and  he  has  an  unquestionable 
right  to  employ  the  name  of  tbo  obligee  in  an  action  to  recover 
it.  If,  indeed,  in  the  case  of  negotiable  notes,  which  are  to 
many  purposes  considered  as  mcney,  the  sum  due  upon  them 
shall  still  be  deemed  to  be  the  property  of  the  principal;  there 
seems  a  stronger  reason,  that  the  rule  shall  operate  in  the  case 
of  bonds,  which,  even  in  Pennsjl^%t:ia,  are  instruments  of  a 
less  negotiable  nature  than  notes. 

Upon  the  whole,  we  are  of  opinioix  that  the  law  is  clearly  in 
favor  of  the  plaintiff. 


Powell  v.  Biddle. 

[Oomrr  of  Oommom  Fuub.   2  nuA^  10.2 

Pabol  Evidsncb  to  idektift  Legatee.— Paroi  ^ividenee  it  admiafiibla 
to  prove  that  a  legacy  given  to  Samuel  P.  was  intended  for  William 
P.,  though  there  were  peraons  of  hoth  names. 

This  was  an  action  of  debt  to  recover  a  legacy,  under  the 
following  circumstances.  The  testator  by  his  last  will  and 
testament  bequeathed  **  unto  his  friend  Samuel  Powell,  son  of 
Samuel  Powell  of  the  city  of  Philadelphia,  carpenter,  the  sum 
of  one  hundred  pounds  in  specie,  to  be  put  out  to  interest  by 
his  executors;  the  whole  priodpal  and  interest  to  be  paid  to 
the  said  Samuel  Powell,  when  he  shall  attain  tweniy-one  years 
of  age.  But  in  case  he  shall  depart  this  life  in  his  minority,  or 
before  the  said  legacy  be  paid  to  him,  then  the  same  to  sink 
into  the  residue  of  the  testator's  estate,  etc.''    At  the  trial  of 
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the  cause,  evidence  was  offered  and  admitted  to  ehow  that 

though  the  legacy  was  bequeathed  to  Samuel  Powell,  it  was  in 

fact  intended  for  the  plaintiff,  whose  christian  name  is  William. 

And  a  Terdict  was  thereupon  allowed  to  be  taken  in  favor  of 

the  plaintiff,  for  the  principal  sum  and  interest;  subject  to  the 

opinion  of  the  court,  on  a  rule  to  show  cause  why  there  should 

not  be  a  new  trial.    The  facts  proved  were,  that  William,  the 

plaintiff,  had  attained  the  age  of  twenty-one  years;  that  he  was 

the  younger  son  of  the  testator's  deceased  daughter,  who  had  ^ 

been  married  to  Samuel  Powell,  the  carpenter,  named  in  the 

will;  that  he  was  well  known  to  the  testator;  that  the  testator 

usually,  by  mistake  or  by  way  of  nickname,  called  him  Samuel, 

but  that  Samuel  Powell,  the  carpenter,  had  another  son,  a 

mason,  whose  name  was  actually  Samuel,  the  issue  of  a  second  j 

marriage,  and  with  whom  the  testator  had  no  connection  or  ^ 

acquaintance  whatever. 

On  arguing  the  motion  for  a  new  tzial,  by  IngenoU,  for  the 
plaintiff,  and  Mifflin,  for  the  defendant,  it  was  agreed  on  both 
sides  that  the  misnomer  was  merely  a  mistake;  but  neverthe- 
less it  was  contended  for  the  defendant,  that  the  evidence  to 
prove  it  ought  not  to  have  been  admitted;  for,  whatever  might 
be  the  diversity  of  the  decisions  under  other  circumstances,  it 
was  alleged  that  in  no  instance  had  a  legacy  been  awarded  con- 
trary to  the  express  designation  of  the  will,  where  a  person  of  the 
name  and  description  of  the  legatee  existed,  capable  of  taking 
the  bequest.  Parol  proof  can  never  be  allowed  to  supply  the 
intent  of  the  testator,  in  a  trial  before  a  jury,  though  it  is  some- 
times received  on  questions  before  the  court,  to  inform  the  con- 
sciences of  the  judges:  1  Eq.  A.  280;  8  Chan.  Bep.  176;  2  Atk. 
215;  8  P.  Wms.  268,  264;  9  Mod.  11;  2yem.  98,  262,  887, 
626,  606;  2  Freem.  62,  s.  60;  8  Yin.  Ab.  108,  s.  89.  Nor  vrill 
evidence  ever  be  admitted  to  contradict  a  vnll;  though,  in  cases 
of  necessity,  it  may  be  received  to  ascertain  a  person  meant, 
where  there  are  two  persons  of  the  same  name,  or  where  a  man 
has  been  usually  called  by  a  nick-name:  2  Atk.  289,  872;  2  P. 
Wms.  141. 

For  the  plaintiff  it  vras  contended,  that  the  rule  which  ex- 
cludes extrinsio  evidence  in  the  interpretation  of  deeds  and 
wills,  must  be  subject,  like  all  general  rules,  to  reasonable  ex- 
ceptions. If  the  controverqr  arose  upon  the  will  itself,  the 
court  might  probably  be  inclined  to  construe  it  according  to  its 
terms,  but  it  is  otherwise  when  the  difficulty  arises  from  a  fact 
not  appearing  on  the  face  of  the  will.    The  present  dispute 
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solves  itself  into  this  question,  whether  evidence  may  not  be 
given  in  the  case  where  two  persons  of  the  same  family,  one 
called  William^  and  the  other  called  Samuel,  that  the  testator 
knew  the  latter,  though  he  did  not  know  the  former?  It  is  ad- 
mitted, from  the  authorities  cited  by  the  opposite  counsel,  that 
where  there  is  not  a  person  of  the  name  mentioned  in  the  will, 
explanatory  evidence  may  be  given  of  the  testator's  intention; 
and  that  if  Samuel  had  not  existed,  William  might  have  enjoyed 
the  benefits  of  the  legacy  under  Samuel's  name.  In  P.  Wms. 
141,  both  the  christian  and  surname  of  the  legatee  were  mis- 
taken, yet  the  decree  was  in  favor  of  the  party  intended,  though 
not  designated  by  the  name.  All  authorities,  indeed,  concur 
that  no  injury  can  arise  from  admitting  parol  proof  to  ascertain 
the  thing  or  person  described  by  the  testator:  Bich.  Law  of 
Wills,  168,  279,  281;  2  Yem.  598;  8  Yin.  Ab.  197;  Cas.  in  Eq. 
212. 

Smppsx,  president.  The  court  entertain  no  doubt  in  this  case, 
and,  therefore,  ought  not  to  postpone  a  decision.  The  bequest 
was  made  to  a  person  who  was  always  called  Samuel  by  the 
testator,  though  in  fact  named  William,  and  whom  the  testator 
had  nurtured  and  educated  from  his  infancy;  when,  on  the 
other  hand,  he  did  not  even  know  the  person  really  called 
Samuel.  The  evidence  to  explain  those  facts  was  proper  to  be 
laid  before  the  jury;  and  their  verdict  perfectly  accords  with 
the  law  and  equity  of  the  case.  Therefore,  let  the  rule  be  dis- 
chaiged. 


Hood  v.  Nesbit  bt  al. 

P  niU.4S,  187;  S.  a,  1  TfeASM.  Ui.] 

What  CoHSTrruTBS  a  Dxviatiok—Bakbatbt.— Where  the  master  of 
a  vessel,  insiued  to,  at,  and  from  a  oertainport,  sailed  from  that  port  in 
punoit  of  a  vessel  which  had  been  piratically  taken  off  by  its  crew, 
intending  to  apply  the  compensation  he  should  receive  for  this  service 
jointly  to  the  owners  and  himself:  HM^  that  this  was  not  a  case  of 
barratiy,  but  a  deviation  which  dischaxged  the  insnrers. 

AonoH  on  a  policy  of  insurance,  tried  in  Philadelphia  in  No- 
vember last.  The  action  was  upon  a  policy  on  the  ship  America, 
commanded  by  Captain  Eeeler,  from  Philadelphia,  to,  at,  and 
from  Fayal.  The  jury  found  a  special  verdict,  which,  after  stat- 
ing the  policy,  the  defendants'  subscription,  and  the  arrival  of 
the  vessel  at  Fayal,  on  December  23, 1786,  was  in  these  words: 

And  the  said  jurors  further  say,  that  about  three  weeks  after 
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the  said  William  Eeeler  had  bo  arriTed  at  Fajal,  in  the  said 
ship,  at  the  request  of  a  certain  Captain  Barnes,  on  the 
snggestion  of  Duncan  Bobs,  did,  with  and  on  board  the  said 
ship  America,  sail  from  the  said  island  in  quest  and  in  pur- 
suit of  a  certain  sloop  called  the  Fly,  whereof  the  said 
Barnes  was  master;  which  said  sloop  had  been  run  away  with 
by  the  seamen  belonging  to  her;  and  that  the  said  William 
Eeeler  did  return  from  the  said  pursuit,  in  the  said  ship,  within 
eight  days  after  she  had  sailed  from  Fayal  aforesaid;  and  thai 
the  said  ship,  afterwards,  on  the  thirty-first  of  January,  1786, 
was,  by  storm  and  tempest,  wrecked  upon  the  island  of  Fayal,. 
and  totally  lost  And  the  jurors  further  find,  that  the  said  W. 
Eeeler,  by  his  agreement  with  the  said  Captain  Barnes,  wa» 
to  have  received,  as  a  compensation  for  his  services  in  going 
with  the  ship  America  aforesaid,  in  pursuit  of  the  said  sloop, 
the  sum  of  one  hundred  pounds  sterling,  and  that  in  going  from 
the  island  of  Fayal  aforesaid,  he  had  no  view  of,  and  did  not  in- 
tend, any  exclusive  profit  or  advantage  to  himself;  but  did 
intend  that  the  benefit  and  advantage  to  be  derived  therefrom 
should  be  for  the  owners  of  the  said  ship  and  himself.  And 
whether  the  law  be  for  the  plainti£b,  etc.,  they  submit,  etc." 

The  cause  was  argued  by  LevM  and  Sergeant,  for  the  plaint* 
ifis,  and  by  Wilcocks  and  IngersoU,  for  the  defendants. 

The  counsel  for  the  plaintiflTfl  contended  that  the  departure- 
from  the  course  amounted  to  barratiy,  and  was  not  a  deviation,, 
for  there  was  no  consent  of  the  owners,  nor  can  it  be  presumed. 
Lata  culpa  et  crasaa  negligentia  will  amount  to  barratry:  Parke,. 
95.  Every  willful  and  inexcusable  departure  is  a  gross  breach 
of  duty,  and  amounts  to  barratry:  Id.  98.  In  the  definition 
given  by  Parke,  94,  it  is  said:  It  must  be  '*  tending  to  his  own 
benefit;"  but  this  does  not  mean  exclusive  benefit.  The  word» 
of  Parke  are:  *'If  it  be  for  the  benefit  of  his  owners,  and  not 
for  his  own  benefit,  it  is  no  barratry."  Here  the  departure  wa» 
for  his  private  advantage.  The  cases  show  that  the  principle- 
contended  for  by  the  defendants  is  unsound.  Deserting  a  ship* 
is  barratry:  Parke,  93.  '*So  when  the  master  of  a  ship  de» 
frauds  the  owners  by  carrying  the  ship  a  difierent  course:"  Post, 
Did.  Justice  Buller  seemed  to  think,  Parke,  103,  63,  thai 
breach  of  an  embargo  (though  perhaps  done  with  a  view  to  the 
owner's  interest)  was  barratry.  When  the  master's  own  gain  ia 
in  view  the  case  is  stronger.  In  VeUege  db  Wheeler,  Parke,  lOO, 
stress  is  laid  on  the  fact  that  the  master  is  acting  for  his  ow& 
benefit. 
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The  coansel  for  the  defendant  urged  it  was  a  plain  case  of 
deviation;  and  that  in  all  cases  of  barratxy  some  dronmstanoes 
of  fraud,  gross  negligence,  or  evil  and  criminal  conduct  towards' 
the  owners  were  apparent.  1.  T.  B.  823.  It  must  be  more  than 
deviation;  it  must  have  a  criminal  character.  Parke,  93;  1  Post 
Diet.  136,  214;  Cowp.  154.  The  definition  given  in  Parke,  94, 
is  a  good  one,  for  it  must  be  for  the  exclusive  benefit  of  the 
captain  to  make  it  barratry.  There  is  no  case  which  hints  that 
the  captain  may  not  connect  his  own  interest  with  that  of  the 
owners.  In  Slammer  v.  Brovm,  2  Stra.  1178,  it  was  said  there 
must  be  something  of  a  criminal  nature  as  well  as  a  breach  of 
contract.  The  want  of  consent  on  the  part  of  the  owners  is  not 
sufficient  of  itself.  Parke,  336. 

McKxAN,  G.  J.,  after  stating  the  material  facts  said:  This  is 
either  a  deviation  or  a  barratry.  The  nature  of  barratiy  seems 
now  pretty  well  understood,  and  we  think  there  ought  to  appear 
fraud  in  the  master's  conduct  before  it  is  considered  as  barratiy. 
Barratry  is  a  criminal  act  towards  his  owners;  or  an  act  done 
solely  for  his  benefit,  without  the  consent  of  the  owners.  We 
do  not  discover  in  this  case  any  marks  of  criminal  misbehavior,, 
and  the  judgment  must  be  for  the  defendants. 

Shippen,  J.  It  is  a  mere  imprudence  of  the  master,  and  for 
that  the  owners  alone  are  answerable. 

Ybatxs,  J.,  concurred,  but  gave  no  separate  opinion. 

Bbabvobd,  J.  As  this  is  a  mercantile  question,  and  divided 
a  very  respectable  jury,  I  think  it  right  to  state  my  opinion 
pretty  much  at  large.  The  special  verdict  states 'a  voluntary 
departure  from  the  due  course  of  the  voyage,  without  any  neces* 
sity  or  just  cause.  This  will,  therefore,  discharge  the  policy, 
unless  the  circumstances  attending  it  prove  it  to  be  (as  the 
plaintiffs  contend  it  is,)  an  act  of  barratry. 

Before  I  take  notice  of  those  droumstances,  it  vnll  be  proper 
to  ascertain  what  is  meant  by  barratry.  It  has  been  often  defined, 
and  its  general  meaning  seems  now  as  well  fixed  as  that  of  any 
other  term  known  in  the  law.  From  comparing  these  defini* 
tions,  it  appears  that  the  terms,  "  villany,  knavery,  cheat,  mal* 
versation,  trick,  device,  deceit  or  fraud  of  the  master/'  are  used 
as  synonymous  with  it.  The  adjudged  cases  from  that  of  Knight 
V.  Cambridge f  Ld.  Baym.,  in  1724,  down  to  that  of  NuU  v. 
Bordeau,  1  T.  B.  323,  in  1786,  speak  the  same  language.  There 
is  no  case  of  barratry  in  which  we  may  not  perceive  some  fraud 
or  criminal  conduct  in  the  master.    Sailing  out  of  port  without 
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payment  of  duties  is  not  an  exception.  This  is  said  to  be 
neglect,  but  it  is  more;  it  is  evidentlj  a  fraudulent  and  criminal 
act,  exposing  the  ship  to  forfeiture  for  the  dishonest?  purpose  of 
putting  money  in  his  own  pocket.  Cowp.  162.  Sometimes, 
indeed,  it  is  difficult  to  distinguish  the  lower  species  of  fraud 
from  the  higher  degrees  of  mere  misconduct.  But  one  thing  is 
clear;  if  the  &cts  are  not  strong  enough  to  import  some  fraud, 
or  criminal  conduct  in  the  master,  whatever  name  we  may  find 
for  his  conduct,  we  cannot  call  it  barratry. 

The  question,  then,  is,  "  Do  the  facts  found  by  the  special 
verdict  fix  any  fraud  or  criminal  conduct  on  Captain  Eeeler?" 
If  they  do,  it  must  be  either  because  the  departure  was  without 
his  owner's  knowledge,  or  because  it  was  made  with  a  view  to 
his  own  private  benefit.  It  was  not  much  urged  at  the  bar  that 
every  deviation,  without  orders,  amounted  to  barratry;  yet,  as 
this  was  the  very  point  upon  which  I  have  reason  to  think  the 
jury  divided  in  opinion,  I  will  notice  it.  It  is  true,  that  in 
many  of  the  commercial  cities  of  Europe,  a  deviation,  without 
the  owner's  consent,  will  not  discharge  the  insurers.  It  is  so 
established  in  France:  2  Magens,  174;  Amsterdam,  2  Mag.  64; 
Middleburg,  Id.  73;  and  Rotterdam,  Id.  91.  But  this  is  the 
operation  of  positive  ordinances.  No  such  regulation  is  known 
among  us.  On  the  contrary.  Lord  Mansfield  lays  down  the 
rule  in  1  Burr.  347,  in  these  words:  *'  If  the  voyage  is  altered, 
or  the  chance  varied,  by  the  fault  of  the  insured,  or  of  the  mas- 
ter, the  owner  ceases  to  be  liable."  Parke,  in  p.  836,  is  clear 
that  '*  it  makes  no  difTerence  whether  the  insured  were  or  were 
not  consenting  to  the  deviation."  If  the  term  insured  is 
thought  equivocal,  Wesket  is  more  express,  and  in  p.  165  he 
says:  '*  It  makes  no  difilarence  whether  the  owner  of  the  ship, 
or  the  proprietor  of  the  goods,  were  or  were  not  privy  to  the 
deviation."  In  EUon  v.  Brogden,  2  Stra.  1264,  the  deviation  was 
against  the  express  and  positive  orders  of  the  owners;  yetit  was 
not  barratry.  Cases  might  be  multiplied;  but  the  point  wiU 
not  bear  further  comment. 

But  the  master's  intention  was  relied  on  by  both  parties.  It 
was  admitted,  that  if  the  master  had  deviated  with  a  view  to 
his  private  advantage  alone,  and  without  intending  any  benefit 
to  his  owners,  it  would  have  been  barratry.  The  law  is  so,  and 
the  reason  is  plain:  Such  conduct  imports  fraud  on  the  face  of 
it.  It  is  a  cheat  upon  the  owners,  and  secretly  putting  in  his 
pocket  what  belongs  to  them.  On  the  other  hand,  it  was 
agreed,  that  if  it  had  been  for  the  exclusive  benefit  of  his  own- 
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era,  it  would  not  have  been  bairatiy.  And  why  not  ?  Because 
it  is  impossible  to  impute  fraud  to  such  disinterested  conduct. 
The  case  before  us  is  a  middle  case  between  the  two  I  have 
mentioned.  The  master  did  intend  the  profit  he  might  have 
gained  should  be  for  the  benefit  of  his  owners  and  himself; 
and  while  the  defendants  urge  that  his  attention  to  his  owners' 
benefit  renders  it  a  mere  deviation,  the  plaintiffs  contend  that 
the  private  views  poison  the  whole  transaction,  and  make  it 
bairatiy.  Inconveniences  appear  to  result  from  either  con- 
struction,  and  I  think  it  would  be  mischievous  to  give  the  cap- 
tain's conduct,  from  this  circumstance  alone,  a  definite  name. 
It  does  not  of  itself  sufficiently  import  either  fraud  or  fairness 
to  acquit  or  condemn  the  transaction.  Gases  may  be  put,  where 
an  attention  to  his  own  interest  may  not  be  inconsistent  with 
the  general  purity  of  the  master's  views.  Such  was  the  case 
in  I^ton  V.  Brogdon,  On  the  other  hand,  the  master  may  unite 
a  small  interest  of  his  owners  vnth  a  greater  one  of  his  own; 
yet  he  may  discover  a  dishonest  heart,  regardless  of  their  essen- 
tial interests.  In  every  case,  therefore,  of  this  kind,  we  must 
weigh  every  circumstance,  and  form  our  judgment  from  the 
impression  of  fraud  or  fairness  which  the  whole  transaction 
makes  upon  our  mind. 

Taking  into  view  the  whole  conduct  of  Eeeler,  I  cannot  dis- 
cover any  fraud  or  criminal  conduct.  Here  v^as  an  act  of  piracy 
committed  in  open  day.  The  pursuit  of  the  Fly  was  in  itself  a 
meritorious  action;  and  if  Eeeler  had  been  the  owner  of  the 
America,  he  would  have  been  applauded  for  it.  The  whole 
mercantile  world  seems  interested  in  the  suppression  of  such 
villainy.  He  is  solicited  to  employ  his  vessel  on  the  occasion; 
he  stipulates  for  a  compensation;  and  though  he  expected  to 
receivea  partof  it  himself,  yet  that  must  depend  on  the  pleasure 
of  his  ovmers.  It  would  have  been  their  money,  earned  by 
their  ship;  yet  the  captain  might  honestly  expect  that  they 
would  approve  his  conduct,  and  reward  his  exertions.  It  was 
a  sudden  thing;  we  cannot  say  that  he  knew  of  this  insurance, 
or  that  he  v^as  aware  of  the  consequences  of  his  deviation. 
Here  are  no  marks  of  knavery,  or  even  of  a  disregard  of  his 
owner's  interests.  It  was  an  imprudence;  and  he  is  answerable 
for  it  to  his  owners;  but  the  insurers  are  discharged.  For  these 
reasons,  I  concur  with  the  rest  of  the  court,  that  judgment 
must  be  for  the  defendant. 


S70  OosasBAT  V.  IkTCiJEnT.  (Tenii. 

GrOBQERAT  ET  AL  V.  lif  GaBTT. 

fVDOBSBB*  WHEN  Entttlbd  TO  Rbooyer.— An  indorwr  on  a  bill  wp^ 
dally  indoned,  cannot  reoover  against  the  acceptor  meiely  becanae  he 
has  poflieirion  of  the  bill  and  protest,  without  showing  that  he  has 
the  amount  of  the  bill  to  a  subsequent  indorsee. 


AonoN  brought  by  the  indorsers,  ihe  payees,  against  the  ac- 
ceptor of  a  bill  of  exchange  drawn  in  France,  and  several  times 
indorsed.  The  question  for  the  court  was,  whether  possession 
of  the  bill  and  protest  was  sufficient  evidence,  without  further 
proof,  that  the  plaintifh  had  paid  the  subsequent  indorsee?  Or, 
was  prima  facie  eyidence  of  such  payment  sufficient,  unless  con* 
trary  evidence  was  produced  on  the  part  of  the  defendant? 

Bowie  and  Duponceau^  for  the  plaintifb. 

Ingersott,  for  defendant. 

For  the  plaintiffs  it  was  maintained  that  possession  was  suffi- 
cient evidence  of  property;  that  the  bill  being  drawn  in  France, 
by  the  law  of  that  country,  the  mere  possession  would  be  con- 
clusive: Ordon.  Louis  XIV,  act  11;  and  that  the  objection  was 
new  too  late  after  judgment  coiofessed:  Lovelass,  164,  278.  It 
has  been  held  that  possession  of  the  bill  and  protest  is  evidence 
of  authority  to  demand  its  contents:  1  Dall.  193.  It  is  prima 
facie  evidence  of  property:  6  Burr.  2688. 

For  the  defendant  it  was  contended  that  it  must  appear  from 
the  declaration  that  the  plaintiffs  had  paid  the  indorsee,  and 
the  omission  would  not  be  cured  by  verdict:  Doug.  617.  Being 
material  to  allege,  it  must  be  to  prove  it.  Even  the  acknowl- 
edgment of  an  obligor  will  not  be  received  to  prove  his  own 
bond;  the  attesting  witness  must  be  examined.  The  case  was 
cited,  Ld.  Baym.  742,  to  show  that  possession  of  the  bill  and 
protest  was  not  sufficient.  Also,  Lovelass,  177.  And  with  re- 
spect to  the  argument  arising  from  the  place  where  the  bill  was 
drawn,  it  was  observed  that  though  the  lex  loci  may  regulate  the 
nature  of  the  contract,  it  cannot  prescribe  the  nature  of  the  evi- 
dence to  be  produced  in  an  action  to  recover  on  the  contract 
here. 

The  judges  delivered  their  opinions  seriatim,  as  follows: 

Bbadvobd,  J.  This  is  an  action  brought  against  the  acceptor 
of  a  bill  of  exchange,  which  had  been  several  times  specially 
indorsed,  and  the  plaintiffs  are  the  first  of  those  indorsers.    At 
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the  trial  the  plamtiffs  gaTe  no  direct  proof  of  any  payment  to 
the  last  indorsee,  insisting  that  possession  of  the  bill  and  pro- 
test was  sufficient^  or  at  least  prima  facie  evidence  of  it. 
Whether  it  be  so  or  not,  is  the  point  in  question. 

It  seems  to  be  fully  settled  in  Death  t.  Serworiere^  Lutw.  888, 
that  by  a  special  indorsement  of  a  bill  of  exchange  the  in- 
dorser  parts  with  his  right  and  discharges  the  acceptor  as  to 
any  payment  to  him;  and  that  he  can  r^ain  his  property  only 
by  taking  up  the  bill,  and  making  payment  to  the  last  indorsee. 
The  same  doctrine  is  laid  down  in  Bruneiti  y.  Lewin^  reported 
in  Carthew,  180,  and  afterwards  on  error  in  Lutw.  896,  where 
it  is  held,  ''  that  if  the  bill  has  been  specially  indorsed  by  the 
plaintiff,  he  cannot  recover,  unless  at  the  trial  there  be  evidence 
of  payment  to  the  last  indorsee." 

This  payment,  therefore,  is  a  material  part  of  the  plaintiff's 
case.  They  state  it  as  such  in  their  declaration,  and  rightly, 
for  it  is  clear,  from  the  case  of  BruneUi  v.  Lewin^  that  if  it 
were  not  stated  the  omission  would  be  fatal.  Being  a  material 
fact,  it  must  be  proved.  The  plaintiffs  do  not  appear  to  deny 
this,  but  they  contend  that  possession  of  the  bill  is  prima  facie 
evidence  of  property  in  it.  This  is  the  case  with  bills  payable 
to  bearer,  and  sometimes  when  the  bill  is  payable  to  order. 
But  among  bills  payable  to  order»  there  is  a  familiar  distinction 
between  those  specifically  indorsed  and  those  which  are  in- 
dorsed in  blank.  Possession  of  the  latter  is  evidence  of  titl^; 
and  Ld.  Mansfield  assigns  the  reason  in  Peacock  v.  Rhodes y 
Doug.  611.  "Bills  indorsed  in  blank,"  says  he,  "are  consid- 
ered as  bills  payable  to  bearer.  Both  pass  by  delivery.  And 
possession  proves  property  in  both  cases."  But  bills  specially 
indorsed  do  not  pass  by  delivery,  and  therefore  possession  does 
not  prove  property  in  them. 

The  last  indorsee  may  transfer  his  right  either  by  indorse- 
ment or  by  accepting  payment  from  the  indorser.  If  the  first 
had  been  the  case,  and  the  present  plaintiffs  had  claimed  as  his 
indorsees,  it  is  clear  they  must  have  proved  his  handwriting. 
Possession  would  have  been  no  evidence  of  that.  Why  then 
should  it  be  evidence  of  payment?.  The  one  is  as  material  as 
the  other,  and  it  is  as  easy  to  prove  a  receipt  as  to  prove  an  in- 
dorsement. 

But  the  case  of  Mender  v.  Carreroon,  Ld.  Baym.  743,  if  it 
be  law,  goes  the  whole  length  of  determining  this  question.  It 
was  doubted  at  the  bar;  but  I  agree  with  the  rest  of  the  court, 
that  there  is  no  ground  to  suspect  its  authority.    It  is  neither 
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denied  nor  doubted,  nor  is  its  principle  ahaken,  in  any  subse- 
quent  cases.  On  the  contrazy,  it  has  all  the  support  we  can 
reasonably  expect,  that  of  being  handed  to  us,  in  our  abridg- 
ments and  elementary  treatises,  as  established  law:  4  Yin.  265; 
Com.  Bill  Ex.;  Dig.  of  Cas.  E.  B.;  Law  Diet.;  Lovelass,  Eidd. 
If  this  case  needed  any  confirmation,  it  strikes  me  the  same 
principle  is  to  be  discovered  in  Figoi  t.  Clark,  reported  in 
Balk.  126  and  12  Mod.  192.  There  the  plaintiff,  who  was  the 
payee,  had  indorsed  the  bill,  and  afterwards  brought  this  action 
against  the  acceptor.  It  was  objected  that  the  plaintiff's  right 
had  been  transferred  by  the  indorsement,  and  that  he  could 
not  maintain  the  action;  but  the  court  held  that  the  indorse- 
ment, being  in  blank,  did  not  necessarily  import  a  transfer; 
and  they  add,  '*but  if  the  blank  had  been  filled  up,  the 
indorsee  alone  could  have  maintained  the  action.'*  This  at 
once  distinguishes  a  special  from  a  general  indorsement,  and 
proves  that  the  possession  of  a  bill,  specially  indorsed,  is  no 
evidence  of  a  right  to  its  contents. 

But  the  plaintifb  rely  on  the  case  of  Morris  v.  Ibreman^  1 
Dall.  193,  determined  in  this  court,  where  it  is  said  the  court 
held,  that  '*  the  possession  of  a  bill  of  exchange  is  evidence  of 
an  authority  to  demand  its  contents."  This  is  but  a  short  note 
of  the  case,  without  any  state  of  facts;  and  seems  to  me  more 
extensive  than  the  principle  of  the  case  will  warrant.  I  have 
examined  the  record  and  inquired  in  the  facts  of  that  cause,  and 
that  the  decision  may  be  understood  vrill  state  them.  It  was  an 
action  between  the  original  parties,  brought  by  the  payee  against 
the  drawer,  upon  a  bill  drawn  under  a  particular  agreement, 
respecting  the  damages  in  case  of  a  protest.  Morris  remitted 
this  bill  to  London  on  his  own  account,  to  his  cozrespondenta 
Clifford  and  l^sot,  who  had  no  interest  whatever  in  its  contents; 
but  with  this  indorsement,  '*  Pay  to  the  order  of  Clifford  and 
Tysot."  The  bill  being  protested  the  action  was  brought;  and 
the  indorsement  appearing  on  the  bill  and  protest,  the  defend- 
ant moved  for  a  nonsuit,  insisting  that  the  action  could  be 
brought  only  by  the  indorsee;  but  the  court  held  that  the  action 
was  maintainable  in  the  name  of  the  plaintiff.  Under  all  the 
circumstances  before  them,  the  court  doubtless  considered  the 
indorsement  as  a  mere  authority  to  receive  the  money  for  tl<e 
plaintiffs  use,  and  not  as  a  transfer  of  the  interest.  In  tliis 
view  it  is  no  more  than  what  was  ruled  long  ago  in  Dehers  v. 
Earriot,  Show.  164.  There  the  phuntiff  had  indorsed  the  lill 
as  follows:  "Pray  pay  to  D.  value  on  my  account."    And  it 
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was  objected  that  the  plaintiffs  interest  was  tranafened  bj  the 
indorsement.    But  it  being  proTed  that  D.  had  no  interest  in 
the  moneys;  and  the  indorsement  being  "  on  the  plaintiff's 
account/'  it  was  held  that  no  interest  passed,  and  the  action  was 
sustained.    In  strictness,  perhaps,  it  ought  to  appear  on  the 
face  of  the  indorsement,  2  Burr.  1227,  whether  it  was  intended 
as  a  transfer,  or  an  authority;  but  be  this  as  it  may,  the  princi- 
ple which  goTcmed  the  case  of  Morris  y.  Foreman,  does  not  in 
any  degree  interfere  with  the  present  decision.    The  inconyen- 
iences,  which  might  result  from  establishing  so  strict  a  rule  of 
evidence,  were  strongly  urged,  struck  me  forcibly  on  the  argu- 
ment; but  on  a  close  inspection,  they  will  disappear,  or  be 
found  to  be  balanced  by  opposite  advantages.    The  payee  may 
avoid  them,  if  he  will,  by  a  general  indorsement,  which  is  now 
the  most  common,  and  is  said  to  be  the  most  proper  one.    The 
difficulty  suggested,  of  tracing  payment  to  the  several  indorsees, 
may  be  avoided  by  a  general  receipt  of  the  last  indorsee  on  the 
protest.  Besides  it  is  a  real  benefit  to  the  mercantile  world,  that 
bills  may  be  thus  restrained.    It  is  a  desirable  security  against 
accidents  and  fraud;   even  bank-bills,  generally  payable  to 
bearer,  are  framed  in  this  manner  for  distant  remittances.  Being 
made  payable  to  order  and  specially  indorsed,  the  payment  can 
be  to  no  one  but  the  indorsee.    If  the  acceptor  pays  a  bill, 
specially  indorsed,  to  any  but  the  indorsee,  it  is  clear  from  the 
case  cited  by  Judge  Testes,  as  also  from  Doug.  617,  that  he 
must  pay  it  over  again.    To  admit  that  possession  is  any  evi- 
dence of  right  in  this  case,  would  be  to  make  all  bills,  in  effect,, 
payable  to  bearer;  would  multiply  losses,  and  increase  the  temp- 
tations to  theft.    Upon  the  whole,  I  am  folly  satisfied,  that  as 
the  plaintiffs  gave  no  evidence  of  payment  to  the  last  indorsee, 
they  were  not  entitied  to  a  verdict,  and  that  judgment  must  be 
entered  as  in  case  of  a  nonsuit. 

TsATis,  J.,  concurred,  and  delivered  his  reasons  at  large. 

SmrpBR,  J.  I  also  concur.  I  acknowledge  that,  on  argu- 
ment, I  thought  differently,  from  an  apprehension  that  the 
course  of  mercantile  negotiations  might  be  obstructed;  but  on 
considering  the  case  immediately  after  the  term,  I  was  fully 
satisfied  that,  both  on  principle  and  by  law,  the  mere  holding  a 
bill  of  exchange  cannot  entitle  an  immediate  indorsee  to  call 
upon  the  acceptor  for  payment.  Upon  principle  it  cannot  be; 
because,  where  a  man  indorses  an  accepted  bill,  he  parts  with 
all  his  right  to  the  indorsee,  for  a  valuable  consideration,  and. 
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as  to  him,  the  acceptor  is  discharged.  The  right  of 
upon  the  acceptor  can  nerer  be  regained,  but  by  taking  up  the 
bill  from  the  last  indorsee,  and  paying  him  the  money.  Some 
eyidence  of  the  payment  must  be  necessary;  otherwise,  one  who 
finds  or  steals  the  bill  might  sue  the  acceptor,  and  he  would  be 
answerable  again  to  the  last  indorsee,  who  never  having  received 
satisfaction  would  surely  recover  from  the  acceptor.  The  usage, 
on  inquiring  I  find  to  be  now  what  it  appears  to  have  been  in 
Lord  Holt's  time,  that  when  the  last  indorsee  receives  the 
money  from  an  immediate  indorsee,  he  "gives  a  receipt  upon  the 
protest,  which  always  accompanies  the  bill,  and  shows  who  has 
the  legal  and  equitable  right  to  sue  the  acceptor.  The  case  of 
MendeM  v.  Carreroon,  in  Ld.  Baym.  742,  does  not  stand  alone. 
In  1  Lutw.  888,  the  same  principle  appears  in  an  adjudged  case 
upon  a  writ  of  error.  The  court  say,  that  when  the  payee  has 
once  indorsed  the  bill,  the  acceptor  is  entirely  discharged  as  to 
him,  unless  he  becomes  again  entitled  to  receive  the  money  by  an 
actual  payment  to  the  indorsee.  Some  later  cases  have  the  same 
aspect,  and  no  case  appears  to  the  contrary. 

MoExAN,  C.  J.,  after  recapitulating  the  facts  and  authorities, 
proceeded  in  the  following  words: 

The  acceptor  of  a  bill  of  exchange  is  only  liable  to  the  last 
indorsee;  for  all  the  prior  indprsers  have  parted  with  their  inter- 
est in  it,  are  presumed  to  have  received  a  valuable  consideration 
for  it,  and  can,  therefore,  have  no  right  to  the  money  a  second 
time.  But  if  the  last  indorsee  protests  the  bill  for  non-pay- 
ment, and  afterward  receives  back  the  money  from  a  prior  in- 
dorser,  such  indorser  acquires  a  new  title  to  receive  the  money 
from  the  acceptor  by  such  payment.  So  that  at  the  time  this 
action  was  commenced  the  defendant  was  liable  to  no  person 
but  the  last  indorsee,  or  to  the  prior  indorser  who  had  paid 
him.  This  is  by  the  custom  of  merchants,  as  appears  in  the 
case  of  Death  v.  Senoorters^  Lutw.  888,  and  Lewin  v.  BruneUi, 
Id.  898.  The  plaintiffs  have  accordingly  alleged  that  they  paid 
the  subsequent  indorsee,  but  offered  no  proof  of  it,  except  to 
produce  the  bills  and  protests.  This  is  not  sufficient;  they 
should  have  produced  a  receipt  from  the  last  indorsee,  or  some 
witness  or  evidence  of  payment.  The  usual  evidence  in  such 
case  is  a  receipt  at  the  foot  of  the  protest.  1  Ld.  Baym.  742.  In 
that  case  the  merchants  who  had  been  sworn  respecting  the 
custom,  were  of  opinion  that  this  was  the  only  evidence;  but 
we  think  with  Lord  Holt,  that  if  payment  be  any  way  proved 
it  is  sufficient.    If  the  defendant  should  pay  the  plabitiff  the 
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amount  of  the  bills,  and  the  last  indorsee  should  afterward  sue 
him,  what  can  prevent  iiim  from  reooTering  the  money  ?  The  de- 
fendant cannot  prove  that  he  had  paid  the  plaintifT,  who  may 
have  come  into  pessession  of  the  bills  by  trover,  bailment  for  a 
special  purpose,  or  fraud.  Why  was  the  action  not  brought  in 
the  name  of  the  last  indorsee  ?  If  it  had  the  holding  of  the  bills 
might  have  raised  a  presumption  that  the  plaintifb  were  agents 
for  him.  The  case  in  La.  Baym.  is  in  point  There  the  plaint- 
iff not  only  had  possession  of  the  bill,  but  he  had  been  sued  by 
the  subsequent  indorsee,  and  a  judgment  was  against  him. 
What  might  have  been  admitted  as  prifna/ocie  evidence  in  other 
cases,  will  not  do  in  such  a  case  as  this,  since  the  custom  among 
merchants  is  opposed  to  it,  as  appears  from  all  the  writers  and 
collectors  of  cases,  from  the  report  by  Ld.  Baym.  until  the 
present  time.  There  is  a  case  referred  to  in  8  T.  B.  127,  which 
also  confirms  the  doctrine. 

Let  judgment  be  entered  for  defendant  as  in  case  of  a  non- 
suit. 


This  caae  was  cited  and  approved  by  GifaMm,  C.  J.,  in  MgUr  v.  (Tnqr, 
12  S.  &  R.  48;  and  on  the  point  of  an  indolvement  in  blank  giving  a  right 
to  the  holder  to  sue,  in  FTeoJU^  v.  BeU,  9  Watts,  273,  by  Kennedy,  J.  While 
this  may  be  the  rule  of  the  Pennsylvania  oourto,  it  is  not  generally  adopted. 
An  early  deciaion  of  the  United  States  snprame  court  held  the  same:  Welch 
V.  lAndOy  7  Cranch,  159;  bat  the  doctrine  of  thia  case  was  overroled  in  2>if- 
l/an  V.  UnUed  States,  3  Whei|t.  172,  which  held  that  one  who  has  indorsed 
paper  for  ooUection  may  ane  upon  it  in  his  own  name,  notwithstanding  his 
indoiaement.  In  thia  case,  Livingston,  J.,  aaid:  "If  any  person  who  in* 
doiMs  a  bill  of  exchange  to  another,  whether  for  value  or  for  the  purpoae 
of  coUection,  shall  come  to  the  possession  thereof  again,  he  Bhall  be  re* 
garded,  unleM  the  contrary  appear  in  evidence,  as  the  bona  /de  holder  and 
proprietor  of  the  biU,  and  shall  be  entitled  to  recover,  notwithstanding  there 
be  on  it  one  or  more  indorsements  in  full,  subsequent  to  the  one  to  him, 
without  producing  any  receipt  or  indonwment  back  from  either  of  such  in* 
dorsees,  whose  names  he  may  strike  from  the  bill  or  not  as  he  may  think 
proper."  See  to  the  same  point:  Bank  qf  the  United  SiaUt  v.  United  Btatee^ 
2  How.  711;  Dolifuev.Froeeh,  1  Denio,  367;  Waterviiet  Bank  y.  White,  Id. 
e08;  B(nme  v.  Duvak  1  Gill  &  J.  175.  So  it  is  lately  held  hi  lUinoia,  that 
where  a  payee  takes  up  a  promisaoiy  note  alter  he  has  negotiated  it,  the 
ownership,  both  l^gal  and  equitable,  will  return  to  him,  and  he  may  main- 
tain  an  action  thereon  in  his  own  name,  strike  out  the  indorsements,  or,  if 
in  blank,  fill  them  up  to  himself:  Pahur  ▼.  Oardtner,  77  QL  143;  and  in 
Canton,  etc.,  Aeeodatkm  v.  fTefter,  34  Md.  689,  the  same  pohit  was  detsr- 
mined.  With  the  principal  case^  however,  agree  Bxibmmy.  Earfy,  IS  Mail 
La.  373;  SpHggr.  Chmg,  19 Id.  253;  SwOmnBamk'w.Mu^mHkif  8m.Bamk. 
27  0a.  253.    See  Daniel  on  Neg.  Instr.,  secll9& 
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Wood  v.  Roach. 

(tDMonn  Coos.  9  Dallab,  UBii) 

OiOPPAOB  Di  Tkaksit— When  Right  £xi8T&— A  wmilgnor  on  ilop 
goods  in  tranaUu  only  in  two  cases:  1.  Where  he  hms  xeceiTed  no  oon- 
sidention;  2.  Where  the  consignee  is  inaolveni,  hut  not  where  thej 
h«ve  heen  shipped  to  pay  a  precedent  debt 

Sgzbb  taoiab  againsfc  the  defendaut,  asganuBhee  of  twenty-one 
hogsheads  of  flaxseed,  the  properly  of  James  Elliot.  The  de- 
fense was,  that  the  defendant  being  captain  of  a  ship,  had 
received  the  flaxseed,  and  signed  a  bill  of  lading,  engaging  to 
deliver  the  flaxseed  to  a  consignee  in  Europe.  To  prove  this, 
Moylan  offered  a  bill  of  lading  not  signed,  but  annexed  to  an 
affidavit  by  Boach,  setting  forth  that  it  was  a  copy  of  one  signed 
and  delivered  to  the  consignee  before  the  attachment  was  laid. 
The  evidence  was  objected  to  and  objection  sustained. 

Other  proof  of  the  bill  of  lading  was  received,  together  with 
evidence  that  part  of  the  goods  were  shipped  and  part  not;  and 
some,  though  doubtful,  evidence,  that  the  consignment  was  in 
favor  of  a  bona  fide  creditor,  and  intended  as  a  remittance  to 
him.  Moylan,  for  the  defendant,  maintained:  1.  That  the  bill 
of  lading  transferred  the  property  to  the  consignee.  1  T.  B., 
205.  He  dted  further  4  Burr,  2288;  1  Str.,  165;  2.  He  main- 
tained the  goods  were  liable  for  the  freight,  and  could  not  be 
attached,  without  tender  of  the  freight,  and  indemnity  to  the 
captain.  In  equity  freight  is  recoverable  though  the  goods  be 
not  on  board.  8  Bac.  Ab.,  598.  A  pawn  or  pledge  cannot  be 
taken  in  execution;  and  all  the  cases  consider  the  goods 
laden  as  pawned  for  the  freight   2  Bac.  Ab.,  862. 

For  the  plaintiff.  Sergeant  and  Todd  contended,  that  a  bill  of 
lading  did  not  pass  ilie  property  absolutely,  and  the  goods 
might  be  stopped  in  tranaitu.  2  T.  B.,  63,  70;  8  T.  B.,  119, 788; 
Esp.,  827;  1  Ark.,  246. 

SmppxN,  J.  The  facts  which  the  jury  must  deoide  are:  1. 
Whether  a  bill  of  lading  was  signed,  as  the  defendants  contend? 
2.  Whether  the  goods  were  consigned  for  the  use  of  the  con- 
signee or  consignor  ?  3.  Whether  a  real  debt  was  due  from  the 
consignor  to  the  consignee  ?  These  being  detennined,  the  law 
is  clear  that  a  consignor  can  stop  the  goods  in  transit  only  in 
two  cases:  1.  Where  he  has  received  no  consideration;  and,  2. 
Where  the  consignee  is  insolvent  If  the  goods  were  not  vested 
in  the  consignee,  the  defense,  arising  from  the  demand  of  freight 
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and  indemnifioationy  is  not  sustained.  The  oaptain 
his  freight  in  Ireland,  and  received  an  indemnijSoation  from  the 
consignee.  He  might  have  pleaded  this;  and  as  he  has  not 
done  so,  the  matter  is  left  open  to  equitable  considerations. 
The  freight,  in  strictness,  is  due  when  the  goods  are  laden  and 
bills  signed.  This  is  a  rule  founded  on  mercantile  principles, 
and  the  inconveniences  of  the  opposite  doctrine.  The  cause, 
therefore,  in  the  opinion  of  the  court,  depends  prinoipallj  upon 
this  fact,  whether,  at  the  time  of  the  attachment,  the  property 
of  the  goods  was  vested  in  the  consignor  or  consignee  t 
Verdict  for  the  plaintiff. 

See  •  very  ezoollent  and  exhsnstive  note  on  this  tnbjeot  in  19  Am.  Bep., 
aSb  to  the  case  of  Bueher  v.  Damwm, 


BOTOB  V.  MOORIL 
UBnufMamm  Ooubz.   9  j^ujlmm,  198.] 

IfAimni  PB0n»r— Whsn  Madb.— The  protest  must  be  made  in  thefint 
port  at  which  the  captain  arrives,  alter  his  vessel  has  been  damaged, 
unless  particnhur  cases  make  it  impossible. 

Samx— BsroBB  Whom.— Where  there  is  no  notary,  a  protest  made  before 
a  magistrate  is  admissible. 

In  this  action,  which  was  brought  on  a  policy  of  insurance, 
mbeoribed  the  eighth  of  September,  1786,  the  plaintiff  declared 
for  a  total  loss,  and  offered  in  evidence  the  protest  of  the 
captain,  made  at  Alexandria,  on  the  twentynsecond  September; 
but  it  appearing  that  the  captain,  who  had  been  taken  up  at 
sea  from  the  wreck,  had  arrived  at  Newbuiyport,  in  New  Eng 
land,  on  the  twelfth  of  August,  and  passed  through  Philadel- 
phia, on  his  way  to  Alexandria,  before  he  made  his  protest,  the 
evidence  was  objected  to,  the  defendant  insisting  that  the  pro- 
test ought  to  have  been  made  at  the  first  port,  and  cited  1  Dall. 
817,  as  in  point. 

Ijetyy  contended,  that  where  a  protest  is  offered  to  excuse  the 
captain's  conduct,  more  strictness  might  be  required.  In  Wesk. 
482,  it  is  stated,  tiiat  the  protest  must  be  made  at  any  place 
where  the  captain  first  arrives;  but  if  that  be  impossible,  he 
must  make  protest  at  any  subsequent  port.  Here  the  captain 
states,  in  his  protest,  that  he  could  not  make  it  for  want  of 
money  to  pay  the  fees;  he  lost  everything  with  the  vessel. 

MbEBAH,  C.  J.    Where  there  is  no  notary,  a  protest  may  be 
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made  before  a  magistrate.  The  exooae  offered  in  this  case  for 
not  making  the  protest  at  the  first  port  would  be  a  very  flimsy 
one,  even  if  proved  by  indifferent  witnesses.  Protests  are  only 
admitted  from  necessity;  and  the  role  which  requires  that  they 
should  be  made  at  the  first  port,  is  a  good  one  to  prerent. 
abuses.  If  it  be  not  practicable  to  make  ii  at  the  first  port,  ii 
must  be  made  at  the  next  where  it  is  praoticable.  This  protest^ 
theref ore,  cannot  be  receiyed  as  evidenoe. 


Barnes's  Lbsssb  v.  Irwin  bt  al. 

Right  or  Wife  to  Make  Will.  —Where  a  hnsbaiid  befoie  mazriage- 
oerenaata  with  his  intended  wife,  that  she  may  diapoae  of  her  land  by 
willy  a  deriae  during  oorertuie  is  good,  and  her  heir  at  Ikw  is  bound* 
ahhongh  the  l^gal  estate  is  not  veated  in  tmateea. 

This  cause  was  argued  upon  a  case  stated^  which  included  the 
the  following  facts:  The  plaintiff  was  the  heir  at  law  for  one- 
moiety  of  the  real  estate  of  Margaret  Henderson,  who  died 
seised  of  the  premises  in  question.  PreTious  to  her  marriage- 
with  Matthew  Henderson,  articles  of  agreement,  dated  the- 
twenty-ninth  of  June,  1774,  were  executed  between  them  and  a 
third  person;  by  which  Matthew  Henderson  coyenanted  that 
the  real  estate  belonging  to  her  should  be  to  their  joint  use  dur- 
ing the  marriage;  but  that  Mrs.  Henderson  should  have  full, 
power  to  dispose  of  it  by  deed  or  will  during  coverture.  They^ 
had  no  issue.  On  the  twenty-ninth  of  January,  1790,  during: 
the  coYcrture,  Mrs.  Henderson  made  a  will  in  the  usual  form,, 
appointed  the  defendants  her  executors,  and  gave  them  full 
power  to  sell  her  real  estate;  the  moneys  arising  from  which 
were  bequeathed,  except  some  charitable  l^gades.  To  the 
plaintiff  she  left  five  shillings.  The  defendants  entered  and 
sold. 

The  case  was  argued  in  January,  1792,  hjBankionandBawIe, 
for  the  plaintiff,  and  WUcockt  and  Sergeani^  for  the  defend*^ 
ants. 

For  the  plaintiff.  It  was  admitted  by  the  defendants'  counsel 
that  the  deyise  was  Toid  at  law,  but  contended  for  the  plaintiff 
that  it  would  not  be  established  in  equity.  A  defective  will,  or 
the  defective  execution  of  a  power,  will  not  be  aided  in  a  court 
of  chancery,  for  a  meritorious  or  valuable  consideration,  and  the- 
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heir  at  law,  where  the  equity  is  equal,  will  not  be  diaturbed  in 
the  enjoyment  of  his  legal  advantage:  Pow.  on  Powers,  90, 155- 
165;  8  Atk.  715;  Amb.  474.  In  this  case  the  parties  all  stood 
in  equal  relation,  and  there  was  no  meritorious  claim  on  the 
side  of  the  devisees;  they  were  not  children  unprovided  for,  they 
had  no  claim  on  the  testatrix:  Max.  inEq.  67-8.  Whatever  was 
the  intention  of  Mrs.  Henderson,  though  it  was  argued  to  have 
been  to  bar  her  husband  from  the  terms  of  the  agreement,  if 
that  intention  was  not  executed,  chancery  would  not  cany  it 
into  effect  against  the  heir:  Pow.  186,  164;  Com.  Bep.  250; 
Yem.  68.  Ohanceiy,  indeed,  exercises  this  power  only  in  case 
of  trust,  and  never  on  legal  estates:  2  Yes.  198;  Amb.  467;  Feam. 
189.  It  is  true  that  equity  is  admitted  as  a  part  of  the  law  of 
Pennsylvania:  1  Dall.;  yet  it  must  be  applied  with  caution,  as  the 
full  remedies  of  a  court  of  chancery  are  not  in  our  power;  and 
the  act  of  assembly  directing  the  mode  of  conveying  the  estates 
of  feme  coverU,  would  on  the  defendants'  principles  be  alto- 
geUier  unnecessary. 

For  the  defendants,  it  was  contended  that  courts  of  chancery 
would  favor  the  execution  of  such  a  power;  and  Wrighi  v.  Oad^ 
ogan^  Amb.  469;  and  Rippen  v.  Datodin,  Id.  566,  were  relied 
upon  as  in  point;  while  2  T.  B.  695  was  also  read  to  show  that 
Lord  Eenyon  held  the  same  principles. 

The  plaintifls  replied,  that  Wright  v.  Oadogan  was  conforma- 
ble to  the  principles  stated  for  the  plaintiffs,  but  did  not  apply 
in  the  defendants'  favor.  That  B^ppen  v.  Dawdin  was  a  solitery 
questionable  case;  that  it  contradicted  Peacock  v.  Monk^  2  Yes. 
193,  and  BramhaU  v.  J3aa,  Amb.  467;  that  Lord  Eenyon  referred 
expressly  to  Peacock  v.  Monk^  but  took  no  notice  of  Rippen 
V.  Dawdin:  so  did  Lord  Thurlow,  in  Brown  Pari.  Oa.  16,  from 
whence  it  was  inferred  that  it  was  not  held  as  law  even  in  Eng- 
land. 

In  January,  1798,  the  court  delivered  their  opinions. 

McEban,  0.  J.  The  question  arising  on  the  case  stated  for 
our  opinions  is  whether  a/eme  eoveri^  seized  of  a  real  estate  in 
fee,  in  consequence  of  a  power  contained  in  articles,  executed 
between  the  husband  and  her  before  their  marriage,  the  legal 
estate  not  having  been  conveyed  to  trustees,  give  away  such 
estate  by  will,  or  any  instrument  in  nature  of  a  will,  during 
the  coverture  ?  The  articles  of  twenty-ninth  of  June,  1774,  ar» 
therein  called  a  deed  tripartite,  and  the  name  of  James  Wallace 
is  introduced  into  them  as  a  party,  along  with  Margaret  Irwin 
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and  Matthew  Hendersoo;  and  thej  are  executed  l^*  all  three; 
but  no  estate  is  thereby  contejed  to  James  Wallace,  as  a 
trustee  or  otherwise.  Margaret  Henderson,  during  her  marriage 
with  Matthew  Henderson,  makes  a  disposition  with  an  instru- 
ment, in  nature  of  a  will,  dated  January  29,  1790,  of  all  her 
estate,  real  and  personal. 

It  is  very  clear  that  a  feme  covert,  by  lirtue  of  an  agreement 
between  her  and  her  husband,  before  marriage,  may  dispose  of 
her  personal  estate  by  will  or  testament,  because  it  is  to  take 
effect  during  the  life  of  her  husband;  for  if  he  surviyed  her  he 
would  be  entitled  to  the  whole,  and,  therefore,  he  alone  would 
be  affected  by  it.  Peacock  t.  Monk,  2  Yes.  191. 

It  is  also  clear  that  a  married  woman  cannot  devise  her  real 
estate.  By  the  statute  of  34  and  36  Henry  TIQ,  sec.  14,  it 
is  expressly  enacted,  ''that  wills  made  of  any  manors,  lands, 
tenements  or  other  hereditament,  by  any  woman  covert,  shall 
not  be  taken  to  be  good  or  effectual  in  law.''  It  is  further 
agreed,  that  if  the  legal  estate  in  the  lands  had  been  vested  by 
the  deeds  or  articles  in  James  Wallace,  the  appointment  by 
Margaret  Henderson  would  be  valid  and  good  in  equity.  For 
then  she  would  have  had  only  an  equitable  interest;  a  confi- 
dence would  have  been  reposed  in  the  trustee  that  he  would 
make  such  estates  as  she  should  direct;  and  her  will  would  have 
amounted  to  a  direction,  which  bound  his  conscience,  and 
which  a  court  of  chanceiy  would  enforce.  2  Yes.  192;  6  Brown 
Pari.  Ca.  156;  Powell  on  Con.  67,  etc. 

But  in  this  case,  Margaret  Irwin,  or  Henderson,  was  the 
donor  and  also  the  donee  of  the  power;  and  it  is  contended 
that  she  could  not  execute  it  during  her  coverture,  because  the 
fee  still  remained  in  herself,  and  she  was  restrained  by  the  stat- 
ute of  Henry  YIII  from  malniig  a  will;  and  l^'the  maximfl  and 
rules  of  the  law  she  is  disabled,  as  having  no  will  of  her  own. 
The  instrument  of  1790,  executed  by  Margaret  Henderson, 
being  then  covert,  is  not  strictly  a  will,  but  distinct  from  it, 
though  in  the  nature  of  a  will.  It  takes  its  effect  out  of  the 
artides  or  deed  of  1774,  which  created  the  power  to  make  such 
an  instrument,  and  was  made  in  execution  of  such  power.  She 
takes  notice  in  the  preamble  of  it,  that  she  vras  a  married 
woman,  and  that,  as  to  what  she  vras  legally  entitied  to  dispose 
of,  her  will  was  as  therein  mentioned.  It  is  usually  called  an 
appointment.  A  feme  covert  can  execute  an  api>ointment 
over  her  own  estate:  Powell  on  Powers,  84;  3  Atk.  712.  The 
reason  or  ground  of  a  wife's  being  disabled  to  make  a  vrill  is. 
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from  her  being  under  the  i>ower  of  her  husband,  not  from  want 
of  judgment,  as  in  the  case  of  an  infant,  or  idiot. 

Matthew  Henderson  and  his  wife»  before  their  marriage, 
agreed  that  her  real  estate  should  remain  her  properly,  and 
might  be  disposed  of  by  will  and  testament  in  writing  by  her, 
as  she  should  think  fit,  as  absolutely  as  if  the  marriage  had 
never  been  solemnized.    The  intention  of  the  parties  is  plain, 
and  admits  of  no  doubt.    She  has  acoordingly  disposed  of  it 
by  an  instrument,  in  nature  of  a  will  and  testament,  in  execu- 
tion of  the  power,  and  l^*  the  express  consent  of  the  husband, 
not  to  him,  or  his  relations,  but  amongst  her  own  nearest  of 
Idn.    No  fraud,  force,  flattery,  or  improper  use  of  the  power  he 
had  over  her,  as  a  husband,  has  been  exerted,  nor  is  it  alleged. 
This  will  bar  him  from  any  title  to  her  estate;  and  why  should 
it  not  bar  the  heir  at  law  in  equity  and  reason?    Here  was  a 
fair  and  lawful  agreement  between  them,  founded  on  a  valuable 
and  meritorious  consideration.    Mrs.  Henderson,  with  her  bus* 
band,  could,  during  the  coverture,  have  given  away  her  real 
estate  by  &ie,  or  deed,  if  she  had  been  secretly  examined, 
agreeably  to  the  act  of  assembly  of  Pennsylvania;  conformably 
to  their  agreement;  and  if  he  had  refused  to  join  her,  a  court 
of  equity,  if  such  a  court  had  existed  here,  would,  on  her  ap- 
plication, have  compelled  him  to  cany  their  agreement  into 
execution*    It  is  a  lamentable  truth  that  there  is  no  court 
clothed  with  chancery  powers  in  Penni^lvania,  but  equity  is 
part  of  our  law,  and  it  has  been  frequently  determined  in  the 
supreme  court  that  the  judges  will,  to  effectuate  the  intention 
of  the  parties,  consider  that  as  executed  which  ought  to  have 
been  done.    This  is  also  a  rule  in  the  court  of  chancery,  in 
England.    Why  may  not  her  artides  of  agreement,  or  deed  of 
1774,  be  considered  as  a  covenant  to  stand  seised  of  her  real 
•estate  for  the  uses  therein  specially  mentioned,  and  also  to  the 
use  of  her  will,  or  appointment?    Marriage,  which  tends  to  join 
the  blood,  is  one  of  the  considerations  held  sufficient  to  validate 
such  conveyance.    Why  should  she  not  have  a  right  in  equity 
of  disposTTig  of  her  lands  as  incident  to  her  ownership;  for  she 
is  to  be  t^ken,  as  to  the  execution  of  this  power,  to  be  a  feme 
eole  f    V  the  intention  of  the  parties  cannot  tske  place  by  this 
•4ded  and  appointment,  in  the  common  way  of  their  operation, 
they  may  be  considered  good  in  some  other  way.    The  sub- 
:stance,  and  not  the  form,  ought  principally  to  be  regarded. 
Why  may  not  this  case  be  conmdered,  under  all  circumstances, 
*of  equal  operation  as  a  deed  executed  by  the  husband  and  wife. 
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in  her  life-time,  to  the  use  of  the  penons  named  in  the  appoint- 
ment? The  court  of  chanoezy  will  supply  forma,  where  there 
is  a  meritorious  consideration;  it  has  gone  as  great  lengths  as 
is  desired  in  the  present  case;  and  I  am  glad  to  find  the  last 
cited  case  detennined  there  to  be  in  point,  **  that  there  is  no 
difference  between  legal  and  equitable  interest:''  Bippen  v. 
Dawdifif  Amb.  666,  by  Ld.  Ohancellor  Oamden,  in  1769.  The 
spirit  of  the  case  of  Wright  ▼.  Oadogan,  6  Brown  Pari.  Oa.  166, 
also  implies  the  same  doctrine. 

From  all  the  circumstances  of  this  case,  taken  together,  I  am 
of  opinion  that  the  appointment  of  Maigaret  Henderson  paasee 
this  estate  in  equity,  and  that  judgment  be  giren  for  the  de- 
fendant. 

SmpvBN,  J.  I  concur  in  the  opinion  deliyered  by  the  chief 
justice.  I  confess,  however,  that  I  had  considerable  doubta 
when  the  case  was  azgued;  but  Powell's  new  edition  of  Wood's 
Conveyance,  467-8,  has  removed  them.  Powell,  the  editor, 
states  the  doctrine  to  be  now  settled  in  England  according  to 
the  case  of  Bippen  v.  Dawdin,  If  so  setUed  there,  it  certainly 
should  be, BO  settled  here,  where  the  alienation  of  real  estate  ia 
mueh  more  favored. 

Ybatbs,  J.  If  we  sat  merely  as  a  court  of  law,  I  should  be 
clearly  in  favor  of  the  plaintiff.  But  the  chancery  maxim,  to 
consider  what  ought  to  be  done  as  actually  done,  applies 
strongly  to  our  judicial  situation,  having  no  court  of  equity  to 
enforce  the  performance  of  contracts.  As  to  the  right  otfeme 
covert,  under  articles  of  agreement  to  devise,  Ld.  Eenyon,  says: 
**  What  was  once  doubted  is  no  longer  so."  The  principles  of 
B^[>pen  V.  Dawdin,  are  in  some  degree  impugned  by  the  case  of 
Sodetdan  v.  Lhyd.  But  Bif^pen  v.  Dawdin  now  appears  to  be 
settied,  since  Powell,  who,  in  his  treatise  on  contracts,  adds  a 
quere  to  his  account  of  the  case,  now  states  it  as  established. 
Since  the  statute  of  27  Hen.  VHI,  c.  10, 1  cannot  see  that  solid 
distinction  between  a  trust  and  a  legal  estate  which  would 
warrant  us  to  draw  a  line  on  the  present  occasion.  2  Black.  283, 
827. 


BsADVOBD,  J.  The  legal  estate  is  vested  in  the  plaintiff.  The 
defendants  set  up  an  equitable  defense,  relying  on  the  articles, 
the  consideration  of  those  articles,  and  the  devise  in  pursuance 
of  them.  As  a  will,  the  instrument  is  clearly  void;  but  the 
question  is  not  as  to  the  formality  of  an  api>ointment,  but  the 
creation  of  a  power. 
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The  artioles  do  not  create  a  trust,  nor  expreaslj  raise  a  power; 
bat  articles  executoiy  may,  I  think,  create  a  power  over  real 
estate.  As  to  equity,  the  court  has  only  a  boirowed  jurisdic- 
tion from  the  want  of  a  court  of  chanceiy;  yet  I  think  the  con- 
stitation  warrants  our  assnming  it,  from  the  expressions  it  em- 
ploys. What  is  equitable  must,  therefore,  be  adopted  here; 
but  it  must  be  clearly  settled  to  be  so. 

It  has  been  urged,  that  the  devisees  are  no  nearer  to  the  dis- 
posing party  than  the  plaintiff;  the  devisee  is  neither  wife,  child, 
nor  creditor;  and,  that  chancery  will  not  interfere,  except  where- 
conscience  ought  to  oblige  the  party  to  give  up  a  legal  advan- 
tage. Upon  this  point,  Wrighi  v.  Cadogan  is  distinguished  from 
BramhaU  v.  SaU^  and  in  OompUm  v.  CdOinKn^  the  distinction  ia 
adverted  to.  But,  as  I  have  already  observed,  the  question  is- 
as  to  the  creation  of  the  power,  and  that  there  was  a  sufficient 
consideration  for  creating  it,  in  this  case,  cannot  be  doubted; 
for  marriage  has  always  been  decreed  to  be  sufficient. 

Then  we  are  led  to  ask,  are  these  articles  executory?  Did  th» 
husband  engage  to  do  anything  to  cany  them  into  effect?  In 
Wright  v.  Oadogan,  the  future  husband  covenanted  to  execute- 
such  a  deed  as  counsel  should  advise.  It  is  not  clearly  stated 
in  Rqipen  v.  Dawdin,  whether  the  husband  was  or  was  not  to  do 
any  act.  In  the  case  before  us,  he  undertakes  to  do  nothing;, 
he  only  assents  to  his  wife's  making  a  will.  The  ultimate  ques- 
tion therefore  is,  does  this  assent,  by  removing  that  power  which 
marriage  legally  vests  in  him,  over  his  wife's  acts,  confer  upon 
her  the  power  which  by  the  articles  she  meant  to  reserve?  And 
as  the  covenant  is  anterior  and  in  consideration  of  marriage,  I 
am  of  opinion  that  it  does,  and  concur  with  my  brethren  in 
giving  judgment  for  the  defendants. 


RUSTON  V.  RUSTON. 

[BUflUMB  Coot.    snAUiM,JM3}S.a  STkAOi^aOL] 

Will,  how  fab  Intention  oovsbns  in.— The  intention  of  a  lastator 
■hsU  govern  in  the  constraction  of  a  will  in  all  cases,  except  where  the 
law  overmlei  the  intention;  and  this  is  ledudUe  to  lonr  instanoes:  1 . 
When  the  devise  would  make  a  peipetoity;  2.  Where  itwonld  pat  the 
freehold  in  abeyance;  3.  Where  chattels  are  limited  as  inheritances;  4. 
And  where  a  fee  is  limited  on  a  fee. 

BxvxsB  Subject  to  Chabgb.— When  a  devise  of  land  is  accepted,  a  por- 
tion of  which  is  subject  to  a  chazge,  the  whole  is  liable  in  case  ol  defl*^ 
dency. 
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Patmsnt  of  LBOAcass  bkfobb  Mobtoaob.— Spedfieaiidpeeiiiiiaiyleg- 
acias  an  payable  oat  of  the  pononal  estate  in  pvefaenee  to  a  mortgage 
debt 

Ih  ihis  aotion,  a  rerdiot  had  been  takon  for  {he  plaintiflw  for 
two  thousand  and  ninety-aix  poonds  thirteen  shilUnga  andfour- 
penoe,  anbjeot  to  the  opinion  of  the  court  on  a  point  reeerved, 
to  be  argued  upon  a  motion  for  a  new  trial.  The  caaewaa  this: 
Job  Buston  made  his  last  will  and  testament,  dated  the  seren- 
teenth  of  January,  1784,  and  thereby  first,  "after  his  just  and 
Lawful  debts  and  funeral  oharges  paid,''  he  bequeathed  five  hun- 
dred pounds,  and  some  speoifio  goods  and  chattels,  to  his  wife. 
He  next  devised  all  his  real  estate  to  his  eldest  son,  Thomas,  in 
fee,  provided  he  paid  to  his  executors  three  thousand  pounds, 
by  annual  installments,  during  seven  years  and  a  half;  and  di- 
'  lected,  in  case  of  his  son's  failing  to  make  these  payments  within 
three  months  after  the  times  limited  for  them  respectively,  that 
his  executors  shall  sell  and  convey  pariioular  parts  of  his  real 
estate;  but  he  made  no  provision  for  the  sale  of  the  residue, 
consisting  of  a  messuage,  mill,  and  tract  of  three  hundred  and 
twenty-five  acres  of  land.  He  then  gave  to  each  of  his  children, 
legacies  in  money,  and  also  some  specific  legacies,  which  were 
to  be  in  full  of  their  respective  shares  of  his  estate.  He  be- 
queathed one  hundred  pounds  to  a  charitable  use,  to  be  taken 
out  of  the  remainder  of  his  estate,  before  any  share  or  dividend 
ahall  be  made  to  his  sonsand  daughters.  And,  lastly,  he  willed 
and  bequeathed  the  remainder  of  his  estate  to  his  five  children, 
to  be  divided  into  ten  parts,  of  which  one  part  is  given  to  his 
said  eldest  son,  Thomas  Buston,  another  to  his  daughter,  Sarah, 
and  the  remaining  eight  parts  are  given  to  the  three  younger 
children,  in  equal  proportions."  Part  of  the  testator's  real  es- 
tate, devised  to  his  son,  Thomas  Buston,  was  subject  to  a  mort- 
gage given  to  the  managers  of  the  Penni^lvania  Hospital. 
Thomas  Buston,  the  devisee,  had  paid  no  part  of  the  three 
thousand  pounds,  and  the  lands  which  the  executors  were  em- 
powered to  sell  had,  consequently,  been  sold;  but  after  apply- 
ing the  proceeds  of  the  sale,  some  of  the  debts  and  all  the 
pecuniary  legacies  remained  unpaid.  For  the  difference  between 
the  proceeds  of  the  sale  and  the  three  thousand  pounds,  the 
present  action  was  brought. 

The  case  was  argued  in  September  term  last,  by  ihpereoO 
end  McEean  for  the  plaintiffs,  and  by  E.  TUghman  and  Hmtty 
for  the  defendant,  and  two  questions  were  made:    1.  Whether 
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the  whole  of  the  real  estate  derised  to  Thomas  Boston  was 
liable  for  the  payment  of  the  three  thousand  pounds,  for  satis- 
fying the  testator's  debts  and  legacies?  2.  Whether  the  de- 
fendant was  bound  to  discharge  the  mortgage  on  a  part  of  the 
lands  devised  to  him  out  of  his  own  funds;  or  the  executors 
were  bound  to  discharge  it  out  of  the  testator's  personal  estate  ? 

On  the  first  question  the  plaintifb'  counsel  cited:  2  Vent.  857; 
1  Eq.  Ab.  199,  pi.  10;  2  Yem.  26;  Bendt.  Bep.  281;  Dy.  848; 
1  Atk.  382;  8  Brown  Oa.  in  Cha.  165.  And  on  the  second 
question  they  cited:  1  Oha.  Ca.  271;  IP.  Wms.  780, 1;  1  Eq. 
Ab.  142,  pi.  7;  Id.  148,  pi.  11;  8  Woodes.  485.  The  counsel 
for  the  defendant  cited:  2  Black.  119,  111;  1  Atk.  882;  Shep. 
T.  121;  Lot.  on  Wills,  54;  1  Oha.  Oa.  271. 

On  the  second  of  April,  1796,  the  chief  justice  deliyered  the 
following  opinion: 

.  MgElean,  0.  J.  In  the  case  of  an  intestacy  the  rule  of  law 
is  clear,  that  simple  contract,  debts,  bonds,  mortgages,  and 
specialties  of  eroiy  sort,  must  be  paid  by  the  administrators  out 
of  the  personal  estate,  this  being  the  natural  fund  for  debts, 
though  the  younger  children  should  be  thereby  left  destitute. 
But  where  there  is  a  will,  the  testator  can  substitute  other  funds 
in  place  of  the  personal  estate.  What  has  Job  Buston  willed 
in  this  particular,  is  the  question.  The  intention  of  the  testator 
shall  govern  the  construction  of  will  in  all  cases,  except  where 
the  rule  of  law  overrules  the  intention,  and  this  is  reducible 
to  four  instances:  1.  Where  the  devise  would  make  a  per- 
petuity. 2.  Where  it  would  put  the  freehold  in  abeyance.  8. 
Where  chattels  are  limited  as  inheritances.  And,  4,  where  a 
fee  is  limited  on  a  fee:  FapiUon  v.  Vcice,  Select  Oa.  in  Oha.  81. 
And  this  intention  must  be  collected  from  the  whole  of  the  will 
or  writing  itself:  8  Burr.  1541, 1581, 1662;  2  Burr.  771, 1106; 
1  Yes.  281,  and  many  other  books. 

What,  then,  was  the  intention  of  the  testator  as  expressed  in 
his  will  ?  The  value  of  the  real  estate  devised  to  the  defendant, 
the  quantum  of  his  debts,  and  the  amount  of  his  personal 
estate  at  his  death,  would  give  considerable  light  in  this  matter. 
These  have  not  been  satisfactorily  ascertained  to  us.  However, 
we  have  been  told  that  the  debts,  specific  and  pecuniaiy  lega- 
cies, with  the  changes  of  the  administration,  will  amount  to 
about  three  thousand  eight  hundred  and  sixty  pounds,  and  that 
the  personal  estate  produced  only  five  hundred  and  eighty-eight 
pounds  thirteen  shiUings  and  ninepence.    So  that  if  the  defend- 
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•ant  had  paid  the  three  thousand  pounds  there  would  have  been 
a  deficienpy  of  two  hundred  and  seventy  pounds,  and  upwards, 
and  nothing  left  for  the  reeiduaiy  lej^ktees.    The  counsel  for 
the  defendant  insist  that  he  shall  hold  the  remainder  of  the 
real  estate  unsold  by  the  executors  exempt  from  the  payment 
not  only  of  any  of  the  legacies,  but  also  of  the  debts,  unless 
the  personal  estate  and  the  produce  of  the  lands  sold  shall 
prove  insufficient  for  the  discharge  of  the  debts;  because,  they 
€ay,  the  three  thousand  pounds  was  no  legacy  to  the  executors; 
it  was  no  charge  on  the  lands,  for  they  were  all  devised  to  the 
heir  at  law;  it  was  no  condition,  there  being  no  remedy  in  case 
of  failure;  and  it  was  no  limitation,  there  being  no  devise  over. 
The  defendant  took  possession  of  the  lands  so  devised  to  him; 
this  evidences  his  assent  to  pay  the  three  thousand  pounds,  and 
the  intention  of  the  testator  that  he  should  pay  it  to  his  execu- 
tors is  too  plain  to  bear  argument.    What  rule  of  law  or  reason 
is  there  to  prevent  the  executors  from  recovering  itt    Suppose 
the  devise  to  the  defendant  had  been  subject  to  the  payment  of 
his  debts,  instead  of  a  certain  sum  of  money,  viz. :  three  thou- 
sand pounds,  as  in  this  case,  the  lands  would  be  assets  at  law. 
The  testator  has  subjected  the  gift  to  the  payment  of  the  three 
thousand  pounds,  and  it  must  pass  cum  onere.    I,  therefore, 
consider  the  three  thousand  pounds,  on  the  first  question,  as  an 
equitable,  if  not  a  legal,  charge,  or  as  a  trust  or  condition,  which 
affects  and  binds  the  real  estate,  devised  to  the  eldest  son, 
Thomas  Buston,  and  which  it  was  the  manifest  intention  of  the 
testator  he  should  pay  at  all  events.    Thomas  could  not  be  con- 
sidered in  this  case  as  heir  at  law  in  Pennsylvania;  where,  if  at 
that  time  a  person  died  intestate,  leaving  divers  children,  his 
real  estate  descended  to  all  his  children  equally,  the  eldest  son 
having  only  a  double  portion,  or  share;  and,  therefore,  the 
devise  may  be  considered  even  a  condition.    Oases  in  Eq.  Temp. 
Talbot  271;  1  Atk.  883;  3  Will.  825. 

The  same  judgment  was  given  by  alLthe  then  justices  of  the 
supreme  court,  five  years  ago,  between  the  same  parties,  on  a 
oase  stated  on  this  veiy  point,  which  I  deem  conclusive.  But 
the  second  question,  respecting  the  payment  of  the  mortgage 
on  the  two  hundred  and  eighteen  acres,  is  new. 

It  appears  to  have  been  the  intention  of  the  testator,  that  the 
legacies,  specific  and  pecuniary,  should  be  paid,  as  well  as  the 
devise  of  the  real  estate  should  take  effect;  and,  if  practicable, 
the  assets  should  be  so  marshaled,  that  the  testator's  intention 
in  the  whole  should  be  carried  into  execution.    The  testator 
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iseems  to  have  thought  the  thxee  thousand  pounds  would  have 
heen  sufficient  to  have  discharged  all  his  debts,  and  also  the 
particular  pecuniary  legacies;  but  in  this  he  has  been  mistaken. 

A  mortgage  is  a  debt;  it  arises  on  a  loan;  and  there  is  a  cov- 
enant to  pay  the  money.  It  is  a  specialty  debt.  Thomas  Buston 
is  an  haereB/actuB  of  the  whole  real  estate,  on  his  payment  of 
the  three  thousand  pounds;  and  if  that  sum  had  been  more  than 
"Sufficient  to  pay  off  all  the  particular  pecuniaiy  legacies,  by 
which  I  mean  those  given  to  his  widow  and  children  in  full  of 
iheir  respective  shares  of  his  real  estate,  I  would  be  of  opinion 
that  the  mortgage  should  be  paid  out  of  the  residue  of  that  sum, 
as  much  as  any  other  debt,  and  that  he  should  not  take  the 
estate  with  this  additional  incumbrance,  as  it  does  nowhere 
appear  in  the  will  that  the  testator  meant  he  should  take  it  with 
this  lien  upon  it 

It  is  the  constant  practice  in  chancery,  to  allow  children  the 
same  favor  as  creditors.  Talbot  276.  I,  therefore,  think  that 
the  specific  and  particular  pecuniary  legacies  bequeathed  to  the 
children  ought  not  to  be  brought  in  ease  of  the  particular  lands 
mortgaged;  but  it  seems  to  me,  that  the  devise  of  the  residuary 
part  of  the  personal  estate  should  give  way  to  the  devise  of  the 
real  estate,  subjected  to  the  mortgage,  and  be  applied  as  far  as 
it  will  go  in  discharge  of  the  mortgage;  for  the  devisee  of  the 
real  estate  must  take  it  cum  onere,  that  is  subject  to  the  mort- 
gage, unless  the  residue  of  the  personal  estate  wiU  be  sufficient 
to  discharge  it.  Gilb.  Bep.  in  Bq.  72;  Talbot  202;  2  Atk.  280; 
1  Will.  780,  694;  Free,  in  Oha.  578.  The  following  judgment 
was  thereupon  entered. 

By  CouBT.  It  is  considered  by  the  court,  that  the  plaintiffs 
recover  the  sum  of  money  mentioned  in  the  verdict,  together 
with  lawful  interest  thereon,  and  the  costs  of  suit;  and  that  if 
there  should  remain  any  overplus  after  paying  and  satisfying 
the  general  debts,  the  specific  and  pecuniaiy  legacies,  out  of  the 
personal  estate,  and  the  equitable  charge  of  three  thousand 
pounds  on  the  lands  devised  to  the  defendant,  that  the  same  be 
applied,  in  the  first  place,  in  discharge  of  the  mortgage  on  part 
of  the  said  lands  of  the  managers  of  the  Pennsylvania  Hospital, 
and  afterwards  to  the  charitable  legacy,  and  then  among  the 
eiduary  legatees,  agreeably  to  the  will  of  the  testator. 


This  cose  is  dted  in  Lobach**  Case,  6  Watts  171,  as  to  the  effect  of  accept- 
ing a  devise  subject  to  a  change.  Also  to  the  same  point  in  Coane  v.  Pat' 
menHer,  10  Pa.  8t  73.    It  is  cited  as  to  the  point  in  regard  to  intention  in 
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CafmgMlr.  MelMmaH  10  Watta,  182}  MarUny.  Fry,  17&  ft.  R. 429;  Aomt 

ofNi  Borr'f  ^l^wo^  2  Pa.  St  481.    It  is  •lao  died  VsT  KMEti  4  Cool  A6b « 
Um  rabjeot  of  intentioiL 


Lawson  V.  Morrison. 

RBTOCA.TION  OF  WiLL.— Where  a  will  had  been  made,  and  ■■beequwtlar 
another  executed,  and  the  first  waa  found  in  the  poweorian  of  the  tea- 
tator  at  the  time  of  his  death,  uncanceled,  and  the  second  could  not 
be  found,  it  was  held,  on  evidence  of  intention,  that  the  latter  did  noi 
necessarily  revoke  the  former. 

Samb.  —The  revocation  of  a  will  of  lands  In  Vfoaogfina^  cannot  be  made 
by  parol,  but  is  subject  to  the  same  solemnities  as  a  will  of  personal 
estate. 


Appbal  from  a  sentence  of  the  register  of  wills,  etc.,  and  twa 
justices  of  the  common  pleas.  The  ease  had  been  argned  in 
July,  1789,  before  the  present  organization  of  the  judiciary  de- 
partment under  the  existing  constitution,  and  afterwards  in  Oo* 
tober,  1792,  by  Bradford  and  Inger9oU,  for  the  appellant,  and  by 
LewiSf  for  the  respondents. 

The  facts  on  which  the  appeal  aroae  were  aa  follows:  A  writ* 
ten  paper,  purporting  to  be  the  wiU  of  Janet  Morrison,  dated 
the  nineteenth  of  October,  1775,  was  exhibited  for  probate  to  the 
register  of  wills,  etc.,  on  the  nineteenth  of  October,  1786.  A 
caveai  was  entered  by  the  appellant  against  admitting  it  to  be 
proved,  alleging  that  the  testatrix  had  made  a  later  will,  which 
expressly  revokes  the  former  will;  and  that  the  latter  will  had 
not  been  canceled,  nor  destroyed,  although  it  could  not  be 
found  after  her  death.  The  will  of  October,  1776,  was,  how* 
ever,  established  by  the  sentence  of  the  register's  court;  from 
which  sentence  the  present  appeal  was  brought;  and  new  evi> 
dance  was  given  in  this  court. 

On  the  record  and  evidence  it  appeared  that  Janet  Morrison 
had  a  will  written  before  this,  1776,  by  Oliver  Anderson,  which 
former  will  was  duly  executed.  The  same  scrivener  wrote  this 
will.  He  afterwards  wrote  another  will,  in  1777,  and  a  fourth 
will  about  the  latter  end  of  the  year  1779.  The  testatrix  de- 
stroyed the  first  will  when  the  will  of  1776  was  executed,  and 
also  that  of  1777  when  she  executed  that  of  1779.  In  the  last 
will,  the  scrivener,  who  was  a  witness,  believes  there  were  words 
revoking  all  former  wills,  and  that  he  had  usually  inserted  such 
a  clause  in  all  the  wills  he  wrote ;  and  John  Bay,  a  sub- 
scribing witness  to  the  will  of  1779,  swears  that,  when  it  waa 
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executed,  the  testatrix  declared  it  tc^xbe  her  last  will,  and  that 
she  revoked  all  former  wills.  The  legatees  were  generally  the 
same  in  the  wills  of  1775  and  1779,  but  the  legacies  were  larger 
in  the  last,  on  account  of  the  then  depreciated  state  of  the 
paper  bills  of  credit  emitted  by  Oongress.  The  will  of  1779 
had  been  delivered  to  the  testatrix  about  ten  days  before  her 
death,  by  a  Mrs.  Linn,  whom  she  had  sent  for  it  to  Oliver  An- 
derson, who  then  had  both  wills  in  his  custody ;  but  the  will  of 
1779  had  not  been  seen  afterwards.  James  Lawson,  the  ap- 
pellant, is  the  eldest  son  of  James  Lawson,  an  only  brother  of 
the  testatrix,  who  had  no  sister  ;  but  her  brother  had  two  other 
sons,  named  Thomas  and  Francis,  and  no  other  descendants. 
The  testatrix  had  induced  her  nephew,  James,  to  come  from  Ire- 
land to  Pennsylvania,  with  his  family,  some  years  before  her 
death,  and  about  a  week  before  that  event  received  them,  with 
their  effects,  into  her  house,  and  a  few  days  after  she  had  ob- 
tained the  will  of  1779  from  Oliver  Anderson.  For  some  weeks 
before  her  death  she  expressed  great  kindness  for  the  appellant, 
and  frequently  said  **  all  her  estate  must  be  his."  But  when 
the  will  of  1779  was  executed,  the  one  of  1775  was  not  can- 
celed, because  the  testatrix  was  then  out  of  humor  with  the  ap- 
pellant, and  she  was  afraid  lest  the  will  of  1779  might  get  into 
his  hands,  or  be  lost,  and,  in  such  case,  she  desired  Oliver  An- 
derson to  produce  the  will  of  1775,  as  he  had  deposed. 

Upon  this  statement  the  question  arose:  whether  the  vnll  of 
1779,  whose  contents  did  not  appear,  but  from  the  deposition 
of  Oliver  Anderson,  was  a  revocation  of  the  will  of  1775? 

For  the  appellant  two  proportions  were  stated,  and  the  cor- 
responding authorities  cited:  1.  That  the  will  of  1777  was  a 
revocation  of  the  will  of  1775,  in  act  as  well  as  intention,  either 
of  which  is  sufficient.  Moore,  177;  8  Mod.  260;  Dy.  143;  Off.  of 
Ex.  20;  Swinb.  15,  525;  Gowp.  90;  Gk>d.  Or.  Leg.  61, 54;  Oro. 
J.  115;  1  Boll.  Ab.  614;  2  Eq.  Ab.  771.  2.  That  the  mere  can- 
celing of  a  later  will,  much  less  the  mislaying  or  loss  of  a  later 
will,  is  not  a  revival  of  a  former  will,  llie  canceling  may  be 
done  with  a  view  to  die  intestate;  and  the  mislaying  may  be  ac- 
cidental; and  the  will  of  1777,  being  in  writing,  can  only  by  the 
act  of  assembly  be  annulled  by  writing.  8  Atk.  799;  Doug.  36; 
Oowp.  49;  IP.  Wms.  343,  845;  4  Burr.  2518;  Loft.  465,  470; 
Pow.  Dev.  534,  535;  1  vol.  Penn.L.,Dall.  Edit., p. 53,  sec.  2,  6. 

For  the  respondents,  the  case  was  considered  in  various 

points  of  view:  1.  Does  the  law  of  Pennsylvania  permit  the 

revocation  of  a  will  by  parol,  or  must  it  be  in  writing?    The  act 
19 
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of  assBmbly  declares  that  it  shall  be  in  writing.   1  vol.  Dall. 
Edit.  x>.  55,  sec.  2,  6.    In  England,  it  is  trae,  a  will  might  have 
been  altered  by  parol;  but  it  mast  have  been  express,  not  in- 
tentional, in  the  present,  and  not  in  the  futnre,  tense.  Gk>d.  Or. 
Leg.  51,  54;  Swinb.  531;  Cro.  J.  116.     The  evidence  here  is 
not  positive;  it  is  mere  supposition  that  the  will  of  1777,  iu 
express  terms,  revoked  all  former  wills.   2.  Is  the  act  of  making 
a  subsequent  will,  even  where  its  contents  are  unknown,  suffiy 
oient  in  itself  as  a  revocation  of  a  former  will?    The  authoritied 
directly  disafSrm  the  position,  where  the  subsequent  will  does 
not  alter  the  whole  disposition  of  the  estate;  and  if  the  same 
solemnities  are  necessaiy  to  revoke,  which  are  required  to  make 
a  will,  there  is  not,  in  the  present  cases,  proof  by  two  witnesses 
of  the  contents  of  the  will  of  1777.    Besides,  the  jfttper  called 
a  subsequent  will  does  not  appear  to  be  more  than  a  codicil,  as 
it  is  not  proved  that  any  executors  were  constituted;  and  both 
might  therefore  stand  together.     There  is  no  proof  that  the 
latter  will  disposed  of  the  personal  estate  differently,  but  only 
that  it  increased  the  legacies.  Perk.  179;  God.  Or.  Leg.  53, 12, 
8;   Cro.  E.  721;  Pow.  Dev.  538;  Swinb.  582;  Cro.  Car.  23,  4; 
1  Show.  587, 584;  Salk.  592;  Sho.  P.  C.  149;  Hardr.  875;  Cowp. 
87,  8;  8  Wil.  497;  2  Bl.  Bep.  937,  S.  C.    8.  Does  the  destruc- 
tion of  the  latter  revive  the  former  will?    The  intention  of  the 
party  is  undoubtedly  material  upon  this  question.     The  testa- 
trix sent  for  the  will;  but  whether  she  canceled  it,  with  a  view 
to  die  intestate,  or  James  Lawson  destroyed  it,  with  a  view  to 
claim  the  whole  estate  as  heir  at  law,  can  only  be  explained  by 
the  circumstances;  and  there  is  one  circumstance  that  is  strong, 
indeed,  to  show  that  she  never  meant  to  give  to  him  the  whole, 
namely:  That  James  Lawson  had  arrived  in  Cumberland  county 
before  the  making  of  the  latest  will,  and  yet  she  therein  bequeath- 
ed to  other  persons  legacies  to  a  considerable  amount.  The  can- 
celing of  a  later  will,  under  circumstances  less  forcible,  has 
been  deemed  the  revival  of  a  former  one.  4  Burr.  2512.    4.  Is 
there  any  difference  between  the  revocation  Of  a  will  in  Penn- 
sylvania and  in  Enghmd,  since  the  statute  of  frauds  and  perju- 
ries?   The  doctrine  in  the  act  of  assembly,  1  vol.  Dall.  Edit. 
640,  is  the  same  as  the  doctrine  in  the  statute,  29  Car.  11.  c.  8, 
and  the  effect  should  be  equally  uniform. 

For  the  appellant,  in  reply.  All  the  cases  dted  by  the  opx>osite 
counsel  relate  to  real  estate  in  England,  subsequent  to  the  statute 
of  frauds  and  perjuries.  But  our  position  is,  that  a  subsequent 
mil  or  testament  does,  of  itself,  revoke  all  prior  wills  of  per- 
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fional  estate.  A  latter  testament,  says  Swinb.  15,  always  in- 
fringes a  fonner  one;  bat  a  codioil  is  different;  and  the  distino- 
tion  between  a  testament  and  a  will  is  established  in  Gowp.  90. 
"The  present  will  was  not  found,  nor  was  any  other  will  found 
in  the  possession  of  the  testatrix;  and  the  presumption,  there- 
fore, is  that  she  oanoded  the  will  of  1777,  with  an  intention  to 
•die  intestate. 

Chsw,  president,  delivered  his  opinion,  in  general  terms,  in 
affirmance  of  the  sentence  of  the  register's  court. 

MoEsAN,  C.  J.  There  has  been  no  case  or  precedent  dted 
which  comes  up  to  this  in  all  its  parts;  but  there  are  several 
•cases  which  depended  upon  the  same  principle.  Before  the 
statute  of  29  Car.  H,  c.  8,  wills  in  England  might  be  revoked  by 
any  express  words,  without  writing;  and  so  it  was  in  Pennsyl- 
vania until  altered  by  positive  law;  but  in  England,  Bince  that 
statute,  and  in  Pennsylvania,  since  the  act  of  assembly  of  the 
4  of  Anne,  **  concerning  the  probate  of  written  and  nuncupative 
wills,  and  for  confirming  devises  of  lands,"  wills  of  lands  must 
be  revoked  by  writing,  accompanied  with  solemnities  similar  to 
those  necessary  for  making  the  wills.  Here,  latter  wills  of 
lands,  or  a  writing  revoking  a  former  will,  must  be  proved  by 
two  or  more  credible  witnesses;  and  no  testament,  or  will  in 
writing,  for  personal  estate,  can  be  revoked  by  words,  except 
the  same  be  committed  to  writing  and  read  to  the  testator,  is 
allowed  by  him,  and  proved  by  two  witnesses  at  least.  Besides 
these  actual  revocations,  there  are  other  acts  of  the  testator 
which  have  always  been  considered  as  recovations,  because  con- 
trary to,  or  inconsistent  with,  the  will,  and  evidencing  an  alter- 
ation of  intention;  as  a  deed  in  fee,  or  a  lease  for  years  to  the  same 
devisee,  to  commence  after  the  testator's  death;  a  subsequent 
marriage  or  birth  of  a  child;  canceling,  obliterating  or  destroy- 
ing the  will,  and  such  like.  These  are  termed  *' implied,  con- 
structive or  legal  revocations,"  and  still  subsist  as  they  were 
before  the  act  of  assembly,  or  the  statute  of  frauds:  Cro.  J.  49; 
Oarth.  81.  But  all  presimipUve  revocations  may  be  encountered 
by  evidence,  and  rebutted  by  other  circumstances:  Cowp.  53; 
Doug.  37. 

It  has  been  often  determined  that  a  will  revoked  by  a  subse- 
quent will,  but  not  canceled,  was  re-established  by  the  cancella- 
tion of  the  subsequent  will:  1  Show.  537;  Show.  P.  C.  146;  1 
Will.  345;  2  Vem.  741;  S.  C.  Prec.  Chan.  459;  S.  C.  4  Burr. 
2512;  Cow.  86,  92;  Doug.  40;  2  Black.  937;  3  Mod.  204;  Salk. 
B92. 
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There  are,  however,  some  particular  ciroumstances  in  this 
case,  besides  the  general  question.  It  appears  that  the  appel- 
lant had  lived  in  the  neighborhood  of  the  testatrix  when  she 
made  the  -will  of  1779;  that  the  legatees  in  that  will  were  chieflj 
the  same  as  in  the  present,  but  some  legacies  were  larger,  on 
account  of  the  money  being  then  depredated,  and  that  Oliver 
Anderson  was  expressly  requested  by  the  testatrix  to  take  care 
of  the  will  of  1775,  lest  the  last  should  get  into  the  hands  of 
the  appellant,  or  be  lost.  On  the  other  hand,  it  does  not  ap- 
pear what  became  of  the  will  of  1779,  after  it  was  sent  and  de- 
livered to  the  testatrix,  whether  it  was  destroyed  by  her,  or 
any  other  person;  but  it  cannot  be  found.  It  does  not  appear 
wherein  the  will  of  1779  differed  from  the  present  one,  nor  what 
alteration  was  thereby  made  in  particular,  only  that  there  were 
partial  alterations,  and  there  were  no  executors  named  in  it. 

In  this  view  of  the  case,  I  am  of  the  opinion  that  the  mere 
ciroumstance  of  making  the  will  of  1779  is  not  virtually  a  revo- 
cation of  the  former,  the  contents  being  unknown,  and  it  not 
appearing  to  have  been  in  esse  at  her  death,  but  rather  the  con-^ 
traiy,  and  that  she  had  canceled  or  destroyed  it.  No  other 
person  was  interested  in  its  destruction  from  anything  I  can  dis^ 
cover,  except  the  appellant,  or  his  brothers,  who  were  not  in 
America,  and  charity  will  induce  a  presumption  that  she  herself 
destroyed  it.  If  this  is  the  fact,  the  first  will  is  not  thereby  re- 
voked, as  neither  could  be  complete  wills  until  the  death  of  th» 
testatrix,  and  her  destroying  it  had  the  same  effect  as  if  it  never 
had  existed,  unless  it  had  been  clearly  proved  that  she  did  it  with 
an  intention  to  die  intestate.  Should  a  contrary  opinion  hold» 
to  wit:  that  the  first  will  was  revoked  at  the  instant  the  second 
was  executed,  yet  the  canceling  of  the  second  by  the  testatrix 
herself  is  a  revival  of  the  first,  if  undestroyed.  Sarwood  v.  Ghod^ 
right,  Oowp.  92. 

Here  is  a  good  subsisting  will,  proi>erly  attested;  there  is  no 
way  to  defeat  it  but  by  proving  it  was  revoked  by  another  will 
subsisting  at  the  death  of  the  testatrix,  or  that  she  canceled  the 
latter  will,  so  revoking  all  former  ones  with  a  mind  to  die  intes- 
tate. And  as  the  appellant  has  failed  in  such  proof,  I  concur 
with  the  president,  that  the  will  of  1775  must  stand;  and  thai 
the  sentence  of  the  register's  court  be  a£Bnned,  with  df>uble 
costs. 

The  court  concurring,  the  sentence  of  the  register's  oourt  wa» 
accordingly  afiirmed,  with  double  oosta 
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This  case  is  cited  by  the  court  in  Havard  ▼.  DavU^  2  Binn.  418,  as  to  a 
revocation  by  parol;  in  Amdi  t.  Amdi,  1  S.  &  R.  266,  as  to  evidence  of 
intention  in  canceling  a  second  wiU;  and  to  the  same  point  in  J<m€$  r.  Mur» 
phy,SVi.  &S.30a  It  is  again  cited  in  i%bi<Aam  y.  Bnuffhrd^  10  Tm,  8t 
1)1,  as  to  the  effect  of  the  deetmction  of  a  later  wUl  reviving  aaothtr.  It  is 
also  cited  on  the  same  point  in  1  Redfield  on  Wi]ls»  37& 


Jaokson  V.  Bobinson. 

[Sonnaa  Oomv.   ITkAOi^lOLl 


**  Goods  OB  MOYABLES,'*  HOW  CONSTRUED.— The  woids  *'goods  or  mov^ 
ables  "  in  a  will,  may  include  bonds^  unless  there  is  something  in  the 
context  of  the  whole  will  to  restrain  the  construction. 

AonoR  for  a  legacy.  Defendant  pleaded  nonHUswu^ptU  and 
}>ayment.  Plaintiff  replied  non'SolvU  and  issue.  The  plaintiff 
rested  his  claim  on  the  following  words  in  the  will:  **  I  give  and 
bequeath  to  Mary  Jackson,  the  wife  of  William  Jaokson,  all  my 
wearing  apparel,  household  and  kitchen  furniture,  plate,  linen, 
1x>oks,  and  every  kind  of  movables  whatsoever." 

The  testatrix  had  also  devised  fifty  pounds  to  the  Wicacoe 
Lutheran  Church;  one  hundred  and  fifty  pounds  to  the  Lutheran 
Ohurch  near  Philadelphia;  one  hundred  pounds  to  Bobert  Hop- 
kins, and  fifty  pounds  to  each  of  his  children.  Then  followed 
the  legacy  to  the  plaintiff.  She  then  directed  two  hundred 
pounds  to  be  put  out  at  interest  for  the  benefit  of  a  black  girl, 
who  was  born  in  the  family,  and  who  was  to  be  taught  to  read, 
etc.  She  likewise  bequeathed  several  other  pecuniary  legacies, 
and  devised  the  rest  and  residue  of  her  estate  to  William  Jack- 
son, husband  of  the  plaintiff,  Andrew  Jackson,  their  son,  and 
Samuel  Bobinson;  and  appointed  the  said  William  Jackson  and 
Samuel  Bobinson  her  executors.  She  died  possessed  of  per- 
sonal property  consisting  chiefly  of  bonds,  amounting  to  two 
thousand  pounds,  and  upwards,  leaving  no  real  estate. 

In  the  will  as  originally  drawn,  the  wearing  apparel  only  was 
devised  to  the  plaintiff,  but  the  other  words  *'  household  and 
kitchen  furniture,  plate,  linen,  books,  and  every  kind  of  mov- 
ables whatsoever,"  were  afterwards  added  by  the  scrivener,  at 
the  desire  of  the  testatrix,  and  a  memorandum  made  of  this  addi- 
tion by  the  witnesses  before  subscription. 

The  plaintiff  had  received  from  the  executor  the  wearing 
apparel,  furniture,  etc.,  and  the  sole  question  was  whether  under 
the  general  devise  of  ''every  kind  of  movables  whatsoever," 
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the  plaintiff  was  entitled  io  the  obligations  of  whibh  the  testa- 
trix died  possessed. 

Mr.  Bawle,  for  the  plaintiff,  contended  that  a  spedfic  legacj 
will  obtain  against  a  pecuniary  one;  and  to  show  that  under 
the  words  "goods  or  movables,"  choses  in  action  are  included, 
and  will  therefore  pass  by  will,  cited:  12  Ck>.  1,  b;  1  Atk.  171, 
172,  177, 180;  4  Mod.  156;  1  Ves.  869;  8  Co.  88,  b;  1  P.  Wms. 
267.  In  some  instances  the  locality  of  the  moTaUes  is  con- 
sidered as  in  1  Yes.  278;  Brown's  Chan.  Bep.  127. 

Messrs.  Sergeant  and  Tilghman^  for  the  defendant,  did  not 
deny  that  a  specific  legatee  would  take  place  of  a  pecuniary 
one,  but  insisted  that  by  the  words  of  the  bequest  to  the 
plaintiff,  the  obligations  could  not  pass,  for  under  such  con- 
struction all  the  other  legacies  in  the  will  would  be  destroyed, 
and  the  testatrix's  intentions  be  effectually  frustrated.  Besides, 
she  appoints  the  husband  and  sou  of  the  plaintiff  as  two  of  her 
residuary  legatees.  How  can  this  bequest  take  effect,  or  the 
black  girl  be  taught  to  read  and  write  out  of  the  fund  intended 
for  her  benefit,  if  the  plaintiff  can  sustain  her  claim  to  the  out- 
standing bonds?  It  must  be  obvious  that  the  term  **  mov 
ables  "  must  be  confined  to  things  of  the  same  nature  as  those 
before  described. 

By  Ck>UBT.  This  appears  to  us  a  very  plain  case.  The  words 
"  goods  or  movables "  may  include  bonds,  unless  there  is 
something  in  the  context  of  the  whole  will  to  restrain  or  qualify 
the  construction.  But  in  the  present  case  the  a£Sxing  of  such 
a  sense  to  the  words  would  evidently  defeat  the  whole  intention 
of  the  testatrix.  It  would  be  taking  away  all  from  the  other 
legatees  and  give  it  to  one  only;  it  would  prevent  any  residuum 
which  the  testatrix  had  in  contemplation;  besides,  from  the 
face  of  the  will,  it  appears  that  she  originally  designed  to  the 
plaintiff  her  wearing  apparel  only.  She  afterwards  added  the 
other  words,  which,  if  the  whole  vnll  is  to  be  taken  together, 
and  every  clause  thereof  is  to  take  effect,  must  necessarily  be 
supposed  to  exteud  to  movables  only,  in  the  common  and 
usual  acceptation  of  the  term.  Let  there  be  a  verdict  for  the 
defendant,  but  if  the  plaintiff's  counsel  are  dissatisfied  they 
may  move  for  a  new  trial. 

Verdict  for  defendant. 


This  case  holds  the  law  in  conformity  with  the  authorities  in  Rnglsml 
and  in  this  country.    It  is  settled  that  by  the  term  "goods"  in  a  will* 
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bonds  and  seenrities  will  pass,  if  there  be  nothing  to  show  that  the  tenn 
was  used  in  a  more  restricted  sense.  Thns  Boper  (Legacies,  p.  250)  says: 
"The  word  "goods"  is  nomen  generaUashnum,  and  when  oonstnied  in  the 
abetract  the  term  will  embrace  all  the  personal  estate  of  a  testator,  as 
bonds,  notes,  money,  plate,  furniture,  etc.  Such  is  its  efieci  by  the  canon 
law  as  well  as  by  onr  own,  which  seems  to  have  adopted  the  former. "  Lord 
Hardwicke  says,  in  Criehton  v.  Symea,  3  Atk.  62:  "  If  a  man  gives  a  legacy, 
and  then  says,  I  give  all  my  goods,  it  will  pass  the  residue.  But  there  axe 
instances  where  "goods "  have  been  taken  in  a  more  restrained  sense.  So 
in  RyaU  v.  BoUe,  1  Atk.  180,  182.  Redfield  on  Wills,  voL  iL,  p.  106,  says: 
"The  words  'goods  or  movables'  in  a  will  may  include  bonds,  unless 
there  is  something  in  the  context  of  the  whole  will  to  restrain  the  con« 
Btruction." 

This  general  signification  may  be  limited,  first  where  the  testator  refers 
to  goods  in  some  specific  situation  or  locality;  and  secondly,  when  there  is 
another  bequest,  which  would  be  void  if  the  term  were  not  restricted. 

The  cases  on  the  first  exception  are  such  as  Chapman  v.  Hart,  1  Yes.,  Sen. 
271;  Oreen  v.  Symanda,  1  Bro.,  C.  G.  129 ;  and  Moore  v.  Moort^  Id.  128. 
In  Moora  v.  Moore^  the  expression  was  :  "  I  give  all  in  Suffolk  to  R.  Moore 
and  heirs.  I  give  to  R.  Moore  all  my  goods  and  chattels  in  Suffolk. "  The 
testator  had  goods  and  chattels  in  Suffolk,  and  also  in  other  counties,  and 
in  a  drawer  in  his  house  in  Suffolk  a  bond  was  found  which  the  plaintiff 
claimed  specifically  as  goods  and  chattels  in  Suffolk.  Lord  Thurlow  de« 
cided  that,  in  this  case,  the  bond  was  not  to  pass  by  the  term  "goods." 

The  case  of  Wooloomb  v.  Wooloomb,  3  P.  Wms.,  112,  illustrates  the  sec- 
ond limitation.  There  a  testator  bequeathed  to  his  wife  all  his  household 
goods,  plate  and  stock,  within  doors  and  without,  and  bequeathed  the  residue 
of  his  estate  to  J.  S.  It  was  held  that  the  ready  money  and  bonds  did  not 
pass  by  the  word  "  goods,"  for  otherwise  the  bequest  of  the  residue  would 
be  void.  Thus,  a  bequest  "to  my  beloved  wife,  A.  B.,  of  all  my  house- 
hold furniture,  wearing  apparel,  and  all  the  rest  and  residue  of  my  per- 
sonal property,"  was  restricted  to  chattels  mm'  generia  with  those  mentioned, 
and  the  widow  will  not  take  money,  stocks,  securities  or  evidences  of  debt. 
Dole  V.  Johnaon,  3  Allen,  366;  Brown  v.  Cogaweil,  5  Id.,  059. 

The  true  principle  governing  in  the  construction  is  well  stated  by  Jar- 
man  :  "The  rule  is  unquestionably  a  sound  one,  that  words  of  compre- 
hensive import,  in  a  bequest,  should  receive  their  full  extent  of  operation, 
unless  some  very  distinct  ground  can  be  derived  from  the  ooatext  for  re- 
garding them  as  employed  in  a  special  and  restrioted  sense."  I  Jarmaa 
on  Wills,  70a 


Roberts  v.  Swm  et  al. 

RiOBT  TO  Rbooyeb  FOB  SEBViCEa.— If  services  axe  rendered  at  the  !•• 
quest  of  a  party,  he  is  liable  to  pay  therefor,  although  tha  serriess 
were  rendered  in  expectation  of  a  l^acy. 

DAMAOES.~If  a  jury  in  an  action  of  aaamnpaU  give  liberal  damages,  yet 
if  they  are  not  outrageous,  the  court  will  not  giant  a  new  tnaL 

A  MOTION  was  made  for  a  new  txial,  in  a  case  triad  before 
SBmxii  and  Bbadvobd,  JJ.»  at  the  last  October  assizes  for  Bucks 
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county.  The  action  was  one  of  (Msumpsij.  The  plaintiff's  demand 
consisted  of  two  parts  :  1.  For  wages  for  fifteen  years*  services 
in  the  testator's  family,  the  defendants  being  his  executors. 
2.  For  an  annuity  of  thirty  pounds  per  year  during  her  life,  on 
a  supposed  express  promise  from  the  testator.  From  the  evi- 
dence in  support  of  the  plaintifTs  case,  it  appeared  that  she  was 
the  niece  of  Mrs.  Eidd»  the  wife  of  the  testator,  and  one  of  her 
heirs  at  law;  that  the  most  considerable  part  of  Mr.  Eidd's  for- 
tune came  by  his  wife;  that  the  plaintiff,  when  a  girl,  had 
learned  the  trade  of  a  mantua-maker,  at  Burlington;  that  she 
afterwards  set  up  in  her  trade  at  Bristol,  taldng  her  mother  to 
live  with  her,  and  there  carried  on  a  profitable  business;  but 
when  her  aunt  married  Mr.  Eidd,  she  gave  it  up  and  went  to 
live  with  them.  There  was  some  evidence,  though  not  very  ex- 
plicit, that  this  was  at  the  instance  and  particular  request  of 
her  aunt.  While  she  lived  in  Mr.  Eidd's  family,  she  diligently 
attended  to  various  work,  and  but  rarely  was  she  permitted  to 
do  any  work  in  her  ovm  business  outside,  her  work  beiug,  in 
general,  demanded  by  the  family.  No  contract  had  been  made 
for  payment  for  these  services,  nor  any  payments  made.  After 
many  years'  residence  in  the  family,  she  was  compelled  to  leaye 
it,  on  account,  at  first,  of  an  insult  offered  to  her  by  one  of  the 
negro  servants,  and  afterwards  by  her  incurring  the  displeasure 
of  Mr.  Kidd,  who  desired  her  to  leave.  She  applied  to  one 
Mrs.  Coxe,  as  her  friend,  and  prevailed  on  her  to  go  to  Mr.  Eidd 
and  state  her  situation  and  ask  assistance.  Mrs.  Ooxe,  accord- 
ingly, expostulated  with  Mr.  Eidd,  and  at  length  asked  him 
what  he  meant  to  allow  Polly,  as  the  plaintiff  was  called,  for 
her  services.  He  answered  tiiat  he  had  been  in  a  passion  with 
her,  and  veassony  for  it;  that  he  did  not  mean  to  throw  her  off, 
but  would  aUow  her  thirty  pounds  a  year,  which  the  witness 
understood  to  be  for  her  life;  though  Mr.  Eidd  did  not  expressly 
say  BO,  yet  she  believed  he  meant  that.  It  further  appeared, 
that  Mr.  and  Mrs.  Eidd  had  said  they  took  the  plaintiff  to  pro- 
vide for  her,  and  Mrs.  Eidd  told  a  neighbor,  shortly  after  her 
marriage  with  Mr.  Eidd,  that  if  the  plaintiff  married  to  her 
liking,  she  would  give  her  five  hundred  pounds.  The  evidence, 
on  the  part  of  the  defendant,  consisted  chiefly  of  a  number  of 
letters  written  by  the  plaintiff  to  the  testator,  from  Virginia, 
where  she  had  gone  on  a  visit  to  her  brother.  In  these  letters, 
she  pathetically  described  her  wretched  situation,  expressed  her 
grief  at  his  displeasure,  and  that  her  sole  dependence  for  sup- 
port was  upon  the  generosity  of  her  uncle  and  aunt.    In  other 
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letters,  written  after  her  return  from  Yirginia  and  her  final  de- 
parture from  the  house,  she  solicited  her  undo  for  assistanoe, 
4md  reminded  him  of  his  promise  to  allow  her  thirty  pounds  a 
jear,  and  told  him  that  if  he  did  not  mean  to  provide  for  her, 
he  ought  to  have  informed  her  in  the  early  part  of  her  life.  It 
appeared  that  Mr.  Eidd  had  paid  sereral  sums  of  money 
ior  her  board,  for  which  the  plaintiff  gave  the  estate  credit  in 
her  account,  shown  to  the  jury,  and  i^e  reoeiTed  the  legacy  of 
£fiy  pounds  in  the  will. 

On  this  evidence,  the  court  gave  a  charge  favorable  to  the 
plaintiff,  but  at  the  same  time  told  the  jury  they  could  not  con- 
sistently allow  both  parts  of  the  plaintiffs  demand,  via. :  a  com- 
pensation for  the  fifteen  years'  services,  and  also  the  value  of  the 
annuity,  because  it  appeared  in  evidence  that  the  annuity  prom- 
ised was  intended  as  a  compensation  for  those  services,  but  they 
might  measure  the  value  of  those  services  by  that  amount,  and 
ehould  allow  a  gross  sum,  equal  to  what  they  should  calculate 
that  annuity  to  be  worth. 

The  jury  found  for  the  plaintiff  seven  hundred  and  twenty 
pounds  damages,  but  they  appeared  to  have  measured  the  dam- 
ages in  a  different  way  from  that  recommended  by  the  court. 
They  rejected  the  annuity,  and  gave  the  plaintiff  a  sum  equal 
to  thirty  pounds  a  year  during  the  fifteen  years'  services,  to- 
gether with  interest.  A  point  of  law  was  made  by  the  defend- 
ants' counsel  during  the  trial,  that  the  plaintiff,  having  rendered 
those  services  in  contemplation  of  a  legacy,  was  not  therefore 
entiUed  to  a  compensation  for  such  services;  but  the  court  were 
of  opinion  that  this  depended  upon  the  evidence.  If  it  were  a 
mere  voluntary  courteey,  the  defendant  was  correct;  but  if  the 
jury  were  satisfied  that  the  services  were  rendered  at  the  request 
of  the  testator,  then  it  was  not  a  mere  voluntary  courtesy,  and 
the  action  would  lie. 

Mr.  IngersM  based  his  motion  for  a  new  trial  on  three  grounds: 
1.  Misdirection  of  the  court;  2.  Verdict  against  evidence;  8. 
Excessive  damages.  He  contended  there  was  no  evidence  of 
any  contract,  either  express,  or  implied.  Plaintiff,  in  one  of 
her  letters,  he  said,  disavowed  any  such  claim  on  this  ground, 
and  only  appealed  to  the  testator's  generosity.  He  contended 
that  the  rule  of  law  was,  that  one  who  does  services  for  another, 
in  expectation  of  a  legacy,  cannot  have  an  action  on  being  dis- 
appointed, and  cited:  Os&om  v.  The  Oovemors  of  Guy's HospiUU, 
S  Str.  728;  and  it  was  no  matter  whether  the  services  were  great 
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or  small,  it  made  no  difference  in  point  of  law;  no  aoiion  could 
ever  be  based  on  courtesy  or  charity:  H.  Black.  61.  He  also- 
argued  Uiat  the  measure  of  damages  recommended  by  the  court 
to  the  jury,  in  case  they  found  that  the  services  were  done  at  the- 
request  of  the  testator,  would  give  the  plaintiff  a  liberal  allow- 
ance; and  based  on  that  calculation,  the  damages  would  haye- 
been  four  hundred  and  fifty  pounds  instead  of  seven  hundred 
twenty  pounds,  which  the  jury  awarded. 
Sergeant,  Wilcocka  and  Coxe,  for  the  plaintiff,  insists  that  if 
I  there  were  any  requests  made  by  the  testator,  the  services  could 

I  not  be  presumed  to  be  voluntary:  1  Esp.  88.    In  reference  to> 

I  the  expression  of  the  plaintiff's  letter,  it  should  be  considered 

what  her  situation  was  at  the  time,  and  an  appeal  to  Mr.  Eidd's 

generosity  would  probably  produce  a  better  effect.    They  con- 

I  tended  that  the  damages  were  not  excessive;  they  were  to  com- 

I  pensate  for  the  labor  of  many  years,  and  the  damages  are- 

peculiarly  within  the  province  of  tiie  jury. 

By  GouBT.  We  are  fully  satisfied,  that  the  direction  of  the- 
judge  was  founded  on  sound  law,  and  they  very  properly  and 

I  fairly  left  the  question  "of  request"  to  the  jury,  under  all  tho 

circumstances.    In  such  a  case,  veiy  slender  testimony  would 

I  satisfy  ingenuous  minds.    It  was  a  case  of  great  hardship.    If 

the  jury  were  satisfied,  from  the  whole  of  the  evidence,  that  tho 
services  were  done  at  the  request  of  the  testator,  no  matter  what 
the  plaintiff's  expectations  were,  the  action  may  well  be  sup- 
ported. The  exception  to  the  general  rule  is  well  iharked  in 
1  Esp.  87,  88. 

The  damages  are  liberal,  but  not  so  outrageous  as  to  justify 
the  interposition  of  the  court,  in  ordering  a  new  trial.  Tho 
plaintiff,  in  the  case  before  us,  appears  to  haye  suffered  greatly, 
and  to  have  been  hardly  dealt  vrith  by  the  testator.  Motion  for 
a  new  trial  denied,  and  per  tat.  cur. 
Judgment  pro  querente. 

Penmstlyanu  v.  Bill. 

Malicb  Implied  in  Homicidb.  —The  oomnum  law  implied  maliee  bk 
•veiy  unlawful  Idiliiij^  and  the  burden  of  proof  of  extenuating  oixemn- 
•taaoes  lay  on  the  defendant. 

MUBDXB  AND  Manslauohteb  DISTINGUISHED.— Psision  arising  frun 
sufficient  provocation  ib  evidence  of  the  absence  of  malice,  sad  leducea 
homicide  to  manslaughter;  but  paBdon  without  provocation^  or  provnK 
cation  without  passion,  is  not  sufficient;  but  whero  thero  is  both  ptofo* 
cation  and  passion^  the  provocation  must  be  suffident 
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Imdxotment  for  the  murder  of  James  Ghalf ant.    The  prisoner 
and  the  deceased,  with  several  others,  were  at  a  husking  frolic,  at 
the  house  of  a  neighbor,  on  the  day  laid  in  the  indictment,  and,, 
as  is  usual  in  such  cases,  drank  freely.    Ohalfant,  who  was  a 
joking,  and,  when  he  drank,  a  talkative  man,  frequently  excited 
laughter  at  Bell,  who  was  a  man  of  weak  mind,  by  alluding  to- 
some  previous  transaction,  the  pulling  of  the  cape  of  Bell's  coat, 
in  helping  him  on,  or  as  Bell  thought,  pulling  him  off  a  horse 
when  he  was  drunk.    As  often  as  Chalfant  mentioned  the  cape 
of  Bell's  coat.  Bell  became,  as  it  were,  mad  with  passion,  wanted 
Chalfant  to   fight  with  him,  provoked  him  to  do  so,  "  or  clear 
him  of  the  law."    Chalfant,  who  was  a  great  deal  stouter  than 
Bell,  seemed  to  have  no  disposition  to  fight,  but  only  to  make 
sport;  and  by  his  declining  to  fight,  and  by  the  interference  of 
the  company.  Bell's  passion  subsided,  and  his  good  humor  wa» 
restored,  till  again  provoked  by  Chalfant*s  mentioning  the  cape 
of  bis  coat.    After  supper,  while  a  woman  of  the  company  was 
singing,  Chalfant  said,  that  was  just  like  Bell's  coat.    Bell  flew 
into  a  passion,  came  to  Ohalfant,  took  him  by  the  hand,  said; 
''  Damn  you,  if  you  be  a  man,  come  out  and  fight  me;"  and 
seemed  to  draw  him  up  from  his  seat.    As  Chalfant  rose  to  gc: 
out  with  Bell,  a  woman  who  had  been  sitting  on  his  knee,  said: 
"You  are    not   going    to    strike  Bell,  surely?"    '*No,"  said 
he,  "I  would  not  for  fifty  pounds.''    As  they  came  near  the 
door.  Bell  stepped  out  hastily  before  Chalfant,  and  as  Ohal- 
fant bent  his  head  going  out  of  the  door,  his  head  and  one 
foot  being  outside  and  one  foot  yet  within.  Bell  struck  him 
with  a  stake  on  his  head.    Chalfant  feU.    Bell  dropped  the 
stake  and  ran  off.    They  called  after  him  to  come  back,  he 
had  killed  the  man;  he  answered,  "  No,  damn  him,  he  is  not 
dead  yet;  and  if  he  be,  he  cleared  me  of  the  law;  and  I  will 
give  as  much  to  any  man  who  takes  his  part."    Bell   was* 
pursued,  but  he  escaped  and  absconded.  Some  time  afterwards, 
he  viiEia  apprehended.    The  stake  had  been  taken  from  a  small 
pen  in  the  yard.    Bell,  some  time  before  he  had  called  out 
Chalfant,  had  gone  out  to  make  water,  and  was  near  the  place 
whence  the  stake  wbb  taken.    But,  before  and  after  that,  they 
seemed  to  be  on  good  terms,  and  Bell  did  not  become  angry 
again,  till  Chalfant  again  mentioned  the  cape  of  his  coat.    The 
stake  was  a  stout  elm  stick,  likely  to  kill.    Chalfant's  skull  waa 
broken,  and  he  died  soon  after.  There  was  evidence  given,  that 
several  months  before,  in  consequence  of  a  former  provocation^ 
Bell  had  said  he  would  knock  down  Chalfant  vrith  the  firsi 
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thing  he  laid  his  hands  upon.  Bat  there  was  eTidenoe  of  a 
reconoiliatiou.  At  the  time  the  blow  was  giyen,  an  ax  and  a 
hoe  were  lying  in  the  yard. 

Bradford^  for  the  oommonwealth,  read  the  definition  of  mur- 
der and  of  malice^  and  stated  that  the  testimony  amounted  to 
murder.  4  Bl.  Com.  194,  196;  Foster/ 256. 

Brachenridge  and  Boss^  for  the  defendant,  argued  that  this 
was  not  murder,  but  admitted  it  to  be  manslaughter.  The  cri- 
terion is,  whether  the  killing  has  proceeded  from  a  heart  re- 
gardless of  social  duty,  and  fatally  bent  upon  mischief.  Foster, 
255,  256, 257.  The  boundaries  between  murder  and  manslaugh- 
ter are  scarcely  conceivable,  and  the  distinction,  according  to  cir- 
cumstances, is  nice;  and  judges  differ  in  opinion  on  the  same 
circumstances.  Murder  is  deliberate,  premediated  killing.  Man- 
slaughter is  a  sudden  killing  on  provocation.  There  are  many 
cases  where  a  killing  on  provocation  not  greater  than  that  in  this 
case  has  been  determined  to  amount  to  manslaughter  only.  In 
JSteadman*8  cage,  Foster,  292,  where  a  soldier,  who  had  given  the 
first  provocation,  stabbed  a  woman  in  the  back  as  she  fied  from 
him,  was  held  guilty  of  manslaughter.  So  in  the  case  of  Bea^ 
son  and  Franter,  1  Str.  499,  for  falling  on  a  man  and  stabbing 
him  in  nine  places  as  he  lay  on  the  ground,  begging  for  mercy, 
and  unable  to  resist  them.  In  the  case  of  Taylor,  5  Burr. 
2793,  for  stabbing  a  man  with  a  sword,  though  Taylor  had  pre- 
viously used  words  which  signified  a  disregard  of  social  duty, 
yet  by  reason  of  the  provocation  he  was  held  to  have  committed 
but  manslaughter.  Oounsel  also  cited  12  Go.  87;  1  Hale,  455, 
456;  2  Hawk.  12A,  125;  Foster,  295.  Here  there  was  no  ex- 
press malice,  and  it  cannot  be  presumed  from  anything  that 
happened  before.  If  two  men,  who  have  formerly  fought  on 
malice,  become  reconciled,  and  afterward  fight  again  on  a  fresh 
quarrel,  it  will  not  be  presumed  that  they  were  moved  by  the 
old  grudge,  unless  it  appears  from  the  whole  drcomstances  of 
the  case.  1  Hawk.  124;  1  Hale,  452.  This  was  a  sudden  killing 
on  provocation;  words  being  sometimes  a  more  sure  provoca- 
tion than  blows. 

PBEsmENT.  Society  is  instituted  for  mutual  protection.  It  is 
true,  that  taking  away  the  life  of  a  murderer  makes  no  compen- 
sation, but  its  example  acts  by  way  of  terror  to  preserve  the 
lives  of  others.  In  aU,  or  almost  all  nations,  blood  has  been 
demanded  for  blood. 

The  laws  must  operate  by  certain  rules,  not  the  casual  feel- 
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ings  of  joTOTSy  and  juzors  must  judge  of  the  facts  according  to 
the  certain  rules  of  law.  For  miserable  would  be  our  situation 
il  our  Hyes  depended  not  on  fixed  rules,  but  on  the  feelings 
which  might  happen  to  be  excited  in  the  jurors  who  were  to  tiy 
us.  If »  in  the  case  of  one  man,  compassion  perverts  the  con- 
struction of  the  law  to  acquit,  in  the  case  of  another,  resent* 
ment  may  pervert  it  to  condemn.  And  whenever  gmlt  maj 
thus  escape  from  punishment,  innocence  may  be  no  longer  a 
shield.  I,  therefore,  know  no  argument  less  proper  or  more  dan- 
gerous, or  to  which  juries  ought  to  listen  with  greater  suspicion 
and  aversion  than  that  which  must  derive  its  force  from  con- 
founding the  authority  of  a  court  and  a  jury,  instilling  into  the 
one  a  prejudice  against  the  opinion  of  the  otiier,  and  persuading 
jurors  that  they  are  at  liberty  to  apply  to  facts  a  rule  of  their 
own  different  from  that  which  the  law  applies.  The  court  is 
the  mouth  of  the  law.  Whether  the  facts  are  so,  or  so,  it  lies 
with  you  to  determine,  according  as  you  believe  the  testimony. 
Supposing  them  so  and  so;  whether  they  amount  to  murder  or 
manslaughter,  is  a  question  of  law  for  the  court  to  determine. 
You  may  find  according  as  you  believe  or  disbeliere  the  facts^ 
and  comparing  the  facts  with  the  rules  of  law,  that  the  prisoner 
is  guilty,  or  not  guilty,  or  guilly  of  manslaughter;  or  you  may 
find  the  facts  specially,  without  drawing  any  conclusion  of 
guilt  or  innocence;  leaving  it  to  the  court  to  pronounce  the  con- 
struction which  the  law  puts  on  the  facts  found;  but  you  can* 
not,  but  at  the  peril  of  violation  of  duty,  believing  the  facts, 
say  that  they  are  not  what  the  law  declares  them  to  be;  for  this 
would  be  taking  upon  you  to  make  the  law,  which  is  the  prov- 
ince of  the  legislature,  or  to  construe  the  law,  which  is  the  prov- 
ince of  the  court. 

All  killing  is  not  murder;  but  if  there  be  an  unlawful  kiUing^ 
the  law  will  presume  it  to  be  murder,  unless  the  killer  can  show 
that  it  is  not. 

Murder  is  killing  with  malice.  Any  formed  design  of  mis» 
chief  may  be  called  malice.  1  Hawk.,  121, 122.  Malice  is  a  de- 
liberate, wicked,  vindictive  temper,  regardless  of  social  duty, 
and  bent  on  mischief.  Foster,  256,  257;  2  Ld.  Baym.,  1487. 
This  may  be  collected  from  previous  dronmstances,  or  circum- 
stances attending  the  manner  or  fact  of  the  killing.  There  may 
be  malice,  in  its  legal  sense,  when  there  is  no  actual  intention  of 
any  mischief,  but  the  killing  is  the  natural  consequence  of  a 
careless  action,  as  riding  a  horse  or  driving  a  carriage  through 
a  crowd*  1  Hawk.,  113,  180;  1  Hale,  476;  Foster,  262,  263* 


S02  Pennsilyanu  v.  Bell.  [Penn. 

Manslaiighter  is  a  andden,  unlawful  Idllingy  without  the  dxoum- 
8tanc68  of  malioe,  cruelty,  revenge,  etc.,  inTolTed  in  the  tech- 
nical  word  malice. 

Madness  excuses  from  punishment  of  enrezy  kind,  for  anj 
crime  whatsoeyer.  Anger,  a  short  madness,  when  provoked  by  a 
reasonable  cause,  excuses  from  the  punishment  of  murder. 

You  will  not  presume  that  a  killiDg  existed  unless  it  be  proved. 
But  if  a  killing  has  been  proved,  you  must  presume,  for  the  law 
presumes,  malice,  unless  the  killer  show  that  he  did  it  in  a  pas- 
eion  reasonably  provoked.  2  Hale,  60, 157, 158, 159;  1  Hawk., 
124;  Eel.,  112;  2  Ld.  Baym.,  1493, 1494.  Whether  passion  or 
provocation,  the  prisoner  must  prove;  they  are  never  presumed; 
but  malice,  the  contrazy  of  them,  is  presumed;  and  if  he  proves 
them  not,  you  will  presume  malice;  not  any  particular  fact  or 
circumstance  of  malice,  but  malice  in  generaL  Nor  is  this  pre- 
sumed i^gainst  innocence;  for  the  killing  being  proved,  a  thing 
wicked  in  itself,  it  becomes  necessary  for  the  killer  to  show  a 
justification  or  excuse  for  it.  Man  is  a  free  agent,  and  if  he  do 
an  act  evil  in  itself,  it  will  be  presumed  to  arise  from  an  evil  in- 
tention till  the  contrary  appear.  For  a  man  must  be  presumed 
to  intend  what  he  accomplishes.  Cases  of  special  verdicts  are 
not  applicable  to  this.  Courts  cannot  decide  facts,  and,  if  ju- 
ries do  not  find  them,  courts  cannot  presume  them.  But  courts 
will  presume  malice  from  facts  in  the  manner  of  killing,  for  that  is 
a  construction  of  law.  HaUowa/s  Casey  Cro.  Car.,  181,  Kel.,  127. 

To  exclude  the  presumption  of  malice,  and,  of  coiurse,  to  re- 
duce the  killing  below  the  degree  of  murder,  on  the  ground  of 
passion,  there  must  be  both  passion  and  provocation:  4  Com. 
Dig.  15,  18;  2  Ld.  Baym.  1488  to  1496;  2  Str.  766  to  774; 
Foster,  296,  315;  1  Hale,  456;  1  Hawk.  124,  126.  Passion 
without  provocation,  or  provocation  without  passion,  is  not 
sufiScient.  There  must  not  only  be  both  passion  and  pro- 
vocation, but  the  provocation  must  be  sufficient.  For  it  is 
not  to  be  supposed  that  a  rational  man  will,  without  reas- 
onable provocation,  suffer  himself  to  be  so  far  transported 
by  passion  as  to  take  away  life;  and  it  would  be  difficult  to 
distinguish  between  a  real  passion,  and  a  passion  affected  as 
a  cloak  for  malice,  if  the  law  indulged  passion  without  reason- 
able provocation.  Deliberate  killing,  without  passion,  what- 
ever may  have  been  the  provocation,  is  murder:  Foster,  296; 
4  Com.  Dig.  16;  1  Hawk.  123.  For  if  the  killer  was  cool,  and 
master  of  his  passion,  and  had  the  full  exercise  of  his  judgment, 
the  principle  of  responsibility  thus  remaining,  he  must  suffer 
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the  full  effect  of  his  conduct  What  is  reaaonable  or  Bufficient 
provocation,  is  a  fixed  question  of  law»  not  yaziabley  according 
to  the  degree  of  judgment  or  irritability  of  the  killer.  This 
being  of  a  nature  not  easily,  if  at  all,  to  be  ascertained,  would 
be  too  precarious  a  standard  to  appeal  to;  and  the  law  proceeds 
on  the  surer  ground  of  established  rules. 

An  attack,  though  slight,  on  the  person,  or  a  violation  of  the 
bed  of  another,  from  the  high  value  which  the  law  sets  on  these 
objects,  is  a  sufficient  provocation,  to  extenuate  a  sudden  kill- 
ing in  the  heat  of  passion,  and  makes  it  no  more  than  man* 
slaughter:  5  Burr.  2796;  Foster,  296.  It  would  be  so  also,  I 
think,  if  the  personal  attack  were  only  menaced,  but  immedi- 
ately approaching,  and  if  under  the  terror,  and  in  defense  of 
that,  an  homicide  were  committed:  1  Hawk.  108;  for  it  has 
even  been  said,  1  Hale,  456,  though  this  seems  laying  it  down 
much  too  loosely,  that  words  of  menace  of  bodily  harm  would 
come  within  the  reason  of  such  provocation  as  would  make  the 
offense  but  manslaughter.  An  attack  on  the  person  and  safely 
of  a  friend  is  a  provocation  sufficient  to  extenuate  to  man- 
slaughter a  sudden  killing,  in  the  peril  and  defense  of  his 
friend:  12  Co.  87.  If  a  master,  provoked  by  negligence  or  im- 
proper conduct  of  a  servant;  or  if  one  man,  provoked  by  con- 
tumelious or  reproachful  words  or  gestures  of  another,  proceed 
to  chastise  the  offender  with  a  weapon,  and  in  a  manner  proper 
for  chastisement,  and  not  likely  to  kill,  and  an  accidental  kiU- 
ing  of  the  offender  ensues,  the  provocation  is  sufficient  to  make 
this  killing  but  manslaughter:  Foster,  295;  Kel.  64,  65;  1  Ld. 
Eaym.  144;  1  Hawk.  124, 125;  1  Hale,  454,  456;  Kel.  29,  80, 
31.  So,  if  in  such  moderate  and  reasonable  chastising,  blows 
are  exchanged,  or,  if  on  such  afi&ont,  the  parties  proceed  to 
combat,  on  equal  terms,  and  he  who  gives  the  first  blow  kills 
the  other  in  the  encounter,  there  being  no  original  malice  in  the 
killer,  it  is  but  manslaughter:  Foster,  295 ;  Cro.  El.  778;  Ld. 
Baym.  144;  1  Hale,  455;  1  Hawk.  124.  But  further  than  this, 
the  law  does  not  excuse:  4  Oom.  Dig.  16;  Com.  Bep.  15;  Kel. 
131,  65,  60,  65.  For,  if  on  any  slight  provocation  of  words  or 
gestures  of  contumely  or  insult,  the  passion  of  the  insulted  per- 
son show  itself  in  circumstances  of  unusual  cruelty,  transport 
beyond  the  just  measure  of  correction,  and  revenge  itself  with 
a  weapon,  or  in  a  manner  likely  to  kill,  and  do  kill  the  person 
provoking  him,  it  is  murder:  5  Burr.  2796.  For  it  is  settled,  1 
Hale,  455,  that  no  words  or  gestures,  however  contumelious, 
Are  a  sufficient  provocation  to  extenuate  such  a  killing,  and  qiake 
it  only  manslaughter. 
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The  law  has  never  set  so  low  a  value  on  the  life  of  man  as  to 
say,  that  words  are  such  a  provocation,  as,  if  the  offended  per- 
son strike  with  a  weapon,  or  in  a  manner  likely  to  kill,  and  da 
kill,  it  will  be  bat  manslaughter.  Such  killing  has  always  been 
held  murder.  For  the  law  will  not  suffer,  with  impunity,  a  man 
to  become  so  angry,  for  mere  words  or  gestures  of  contumely, 
as,  in  his  rage,  to  kill  a  man.  It  is  a  fixed  principle,  that,  if 
from  the  weapon,  or  the  manner  of  striking,  an  intention  to  kill 
may  or  must  be  collected,  provocation  by  words  only  is  not  suf- 
ficient to  make  the  killing  but  manslaughter;  malice,  or  design 
of  mischief,  will  be  presumed,  and  the  killing  will  be  murder. 
I  consider  this  as  an  established  boundary,  which  the  law  sets 
to  human  passion;  and  I  hold  it  dangerous  to  remove  it.  There 
would  be  no  freedom  of  censure  or  irony,  if  you  must,  at  the 
peril  of  your  life,  first  measure  the  degree  of  another's  pa- 
tience. The  law  then  says,  while  you  touch  not  the  person  of 
another,  death  shall  avenge  the  taking  away  of  your  life.  When 
you  assault  the  person  of  another,  you  shall  risk  your  own. 
Abstain  from  violence,  and  the  law  guards  you.  If  you  employ 
violence,  you  must  hazard  its  being  employed  against  you.  I 
consider  this  as  proper  to  preserve  peace  and  safety,  and  to  put 
the  weak  in  a  state  of  defense  and  equality  with  the  strong. 
Such  is  the  law,  and  consistent  with  these  principles  are  all  the 
cases. 

There  is  a  case,  Kel.  131,  which,  at  first  sight,  might  seem  to 
contradict  this.  Williams,  a  Welshman,  on  St.  David's  day, 
having  a  leek  in  his  hat,  a  certain  person  pointed  to  a  Jack  of 
Lent,  that  hung  up  hard  by,  and  said  to  him,  "Look  on  your 
countryman;"  at  which  Williams  was  much  enraged,  and  took 
a  hammer,  that  lay  on  a  stall  hard  by,  and  flung  at  him,  bi^t, 
missing  him,  it  hit  another,  and  killed  him.  It  was  held,  that 
he  was  guilty  of  manslaughter.  But  Lord  Holt  observes,  when 
he  cites  this  case  in  Matogridge^s  case,  that  the  indictment  being 
only  for  manslaughter,  he  could  not,  on  it,  be  found  guilty  of 
murder;  **  but,"  adds  he,  "if  the  indictment  had  been  for  mur- 
der, I  do  think  the  Welshman  ought  to  have  been  convicted 
thereof;  for  the  provocation  did  not  amount  to  that  degree  to 
excite  him  designedly  to  destroy  the  person  who  gave  it  to  him." 

In  the  case  of  the  killing  at  the  bowls,  12  Co.  87,  it  was  while 
the  deceased  was  fighting  with  the  friend  of  the  killer,  his  friend 
was  attacked  and  in  danger.  In  Bowley^s  case^  Cro.  Jac.  296, 
the  killing  is  expressly  said  by  Croke  to  have  been  occasioned 
by  a  small  cudgel;  and  thus,  though  death  accidentally  ensued,, 
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the  chastiflement  may  not  have  exceeded  the  natural  measnrey 
from  the  angiy  father  of  a  bleeding  eon.  In  Siedman's  oaae^ 
Foster  292,  the  woman  had  stmck  the  soldier  in  the  face  with 
a  patten,  and  drew  a  good  deal  of  blood.  This  was  held  to  be 
sufficient  provocation.  In  Beason  and  Frantef'i  case,  1  Str. 
400;  Foster,  292,  293,  294,  there  was  ground  to  beliere,  that 
there  was  an  attempt  to  rescue.  The  deceased  had  brought 
down  his  pistols,  and  gave  the  first  blow,  accompanied  with 
menances,  to  the  officers.  A  pistol  was  heard  to  go  off;  both  his 
pistols  were  discharged  in  the  affray,  and  his  sword  was  found 
drawn  and  broken.  Beason  and  Franter  were  both  wounded, 
and  one  of  them  with  a  pistol  shot.  In  the  case  of  Taylor,  6 
Burr.  2795,  he  was  provoked  by  opprobilous  words.  The  first 
blow  which  he  gave,  on  this  provocation,  was  with  a  small  rat- 
tan cane,  not  bigger  than  a  man's  little  finger.  And  it  was  not 
till  after  he  had  been  collared,  thrown  down  against  a  settle, 
shoved  out  of  the  room,  and  violently  pushed  out  of  the  door, 
that  he  gave  the  wound  with  the  sword.  In  Mnogridff^a  case. 
Eel.  119,  Ld.  Baym.  1485,  and  in  Ondn^s  case^  Str.  766,  the 
words  of  provocation  came  first  from  the  persons  killing,  thb 
first  blows  were  given  by  them,  and  that  being  done  in  manner 
that  showed  malice,  the  kUling,  though  after  they  had  received 
wounds  from  the  persons  whom  they  attacked,  was  held  murder. 

In  the  case  before  us,  two  things  are  well  conceded:  1.  That 
the  killing  of  Chalfant  by  Bell  is  at  the  least  manslaughter;  2. 
That,  if  the  cudgel  or  stake  was  previously  prepared,  it  is  mur- 
der. It  is  not  doubted  the  killing  was  by  the  prisoner,  and 
with  the  cudgel  or  stake,  which  has  been  produced  before  you. 
Nor  is  it  denied,  that  if  it  were  possible  to  presume  that  the 
killing  was  on  the  old  grudge,  it  would  be  murder.  1  Hawk. 
124.  But  it  is  said  this  cannot  be  presumed.  Though  the 
court  will  not  presume  this,  unless  the  jury  find  it:  1  Hale,  452; 
Cro.  Jac.  296;  yet  if  the  circumstances  of  the  case  lead  strongly 
enough  to  this  presumption,  the  jury  may  find  so.  The  circum- 
stances of  this  case  do  not  seem  to  lead  strongly  to  this  pre* 
sumption.  I  also  think  the  proof  of  previously  preparing  the 
stake  is  veiy  light.  Tou  will,  however,  weigh  those  things, 
taking  into  view  also  the  facility  with  which  he  could  have  seized 
the  other  weapons,  the  axe,  etc.,  and  the  manner  and  purpose 
of  applying  either. 

But  I  put  it  on  this  point.  No  provocation  but  words  has 
been  proved.  And  the  law  does  not  consider  words  as  such  a 
provocation  as  can  excite  a  passion,  in  which,  if  a  man  strike 
20 
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another  with  a  weapon  likely  to  Idll,  and  thereby  Idlly  the  of- 
fense will  be  extenuated  to  manslaughter.  When  the  provoca- 
tion is  only  by  words^  such  killing,  notwithstanding  the  passion^ 
ismurder.  This  appears  to  have  been  such  a  killing.  Thestroke 
was  given  with  a  weapon  likely  to  kill,  insidiously,  before  the 
deceased  was  on  his  guard,  and  the  killing  is  murder.  The  juiy 
found  him  guilty  of  murder. 

It  is  thought  fit  to  report  this  case  on  aoooimt  of  the  fall  and  elabomle 
examination  of  the  law  of  homicide,  nnder  the  common  law.  It  will  be 
instractiye^  taken  in  connection  with  the  case  in  North  Carolfaa»  SkUt  t. 
JforriBp  reported  p.  564,  where  the  same  subject  is  learnedly  examined,  and 
iimilar  principles  laid  down. 


GrOODRIGHT  V.  MgGaUSLAND. 

[Sunam  OoraXi   1  TiAXBi,  879.1 

MiscoNBiroT  or  Jubobs.— There  mnst  be  clear  and  fall  proof  of  jvron 
having  eaten  and  drank  at  the  expense  of  a  party,  and  ondne  infloenoe 
and  criminal  intent  most  appear  before  the  coort  will  grant  a  new  trial 

Same— When  Ground  fob  New  Tbial.— A  new  trial  will  not  be  granted 
where  it  appears  that  a  joror  had  betted  on  both  sides  of  a  canse,  on- 
less  an  evident  bias  was  prodnoed,  nor  where  some  of  them  have  ex- 
pressed an  opinion  on  the  opening  of  a  canse. 

MonoN  for  a  new  izial  on  the  part  of  the  defendants,  and  a 
rule  to  show  cause  had  been  granted.  The  action  had  been 
tried  at  Lancaster,  the  last  October  assizes,  before  MdExur,  0.  J. , 
and  Teatbs,  J.,  and  a  verdict  had  passed  for  the  plaintiff. 

Messrs.  IngenoH^  J.  B.  UcKean  and  Hopkins^  appeared  for  the 
plaintiff^;  and  Messrs.  TUghman  and  MnUffomery,  for  the  de- 
fendants. 

The  motion  for  a  new  trial  was  based  on  five  gzonnds: 
1.  That  the  verdict  was  against  the  weight  of  evidence;  2.  That 
Herman  Skiles,  one  of  the  jurors,  some  weeks  before  the  trial, 
had  betted  a  pint  of  wine,  with  Colonel  James  Mercer,  that  a 
verdict  would  go  for  the  plaintiff,  and  thereby  showed  his  par- 
tiality; 8.  That  five  of  the  jurors  eat  or  drank,  duringthe  trial, 
at  the  expense  of  one  of  the  lessors  of  the  plaintiff;  4.  That 
two  of  the  jurors  declared  their  opinion  in  favor  of  the  plaintiff 
before  they  heard  the  testimony;  5.  That  Herman  Sidles,  afore- 
said, and  two  others  of  the  jurors,  threatened  to  throw  three 
others  of  the  juiy,  who  dissented  from  them  in  opinion,  out  of 
the  window  of  the  second  stoiy  of  the  court-house,  where  they 
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wero  deliberatiiig  on  their  verdiot»  unless  they  would  agree  to 
£nd  a  verdict  for  the  plaintiff. 

By  CouBT.  The  last  exception  to  the  verdict  has  been  prop- 
erly relinquished  on  the  argument.  Neither  was  the  first  in- 
sisted on  with  much  hope  of  success.  The  judges  who  tried 
the  cause  did  not  sum  up  the  evidence  in  ttieir  charge  to  the 
jury.  The  trial  had  continued  five  days;  a  great  number  of  wit- 
nesses were  examined  as  to  a  variely  of  facts,  and  both  the  law 
and  fact  were  fully  considered^  and  very  ably  argued  by  the 
counsel  on  both  sides.  The  court,  under  a  few  general  remarks, 
left  the  matter  of  fact  solely  to  the  decision  of  the  jury,  and  we 
feel  precluded  from  giving  our  sentiments  on  the  weight  of  evi- 
dence either  way. 

The  second,  third  and  fourth  objections  to  the  verdict,  may 
be  considered  under  two  heads;  the  misbehavior  of  some  of  the 
jurors,  in  laying  wagers,  and  in  eating  and  drinking  at  the  plaint- 
iff's expense,  and  of  others,  prejudicing  the  cause.  As  to  Skile's 
betting,  unless  it  produces  a  bias  on  his  mind,  it  cannot  be  a 
reasonable  ground  of  exception.  If  we  suppose  him  so  intei- 
ested  a  character  as  to  be  capable  of  giving  an  improper  verdict 
to  gain  a  wager  of  a  pint  of  wine,  we  must  also  necessarily  sup- 
pose that  the  loss  of  a  gallon  and  one-half  pint  would  make  a 
etill  stronger  impression  on  him,  and  influence  his  judgment  on 
the  other  side.  But  it  appears  from  the  testimony,  that  when 
Mercer  offered  to  pay  the  wine  he  had  lost  to  him,  he  actually 
forgot  that  he  had  laid  the  wager  with  him.  We  must,  there- 
fore, conclude,  that  he  was  not  biased  in  favor  of  the  plaintiff 
by  this  small  bet. 

The  evidence  is  not  sufficiently  strong  to  establish  the  jurors' 
eating  and  drinking  at  the  plaintiffs'  expense.  We  shall  always 
discountenance  such  practices;  but  the  law  calls  for  clear  and 
full  proof.  Wherever  it  appears  to  be  done  to  induce  favor, 
we  shall  not  fail  to  punish  such  conduct.  But  unless  there  was 
management,  or  the  intention  of  young  William  McCausland 
was  criminal  in  what  he  did,  it  could  have  no  effect  on  the 
verdict.  We  can  see  no  circumstance  from  which  we  can  infer 
uudue  management,  or  a  criminal  intention.  The  proof  is  also 
defective  as  to  any  of  the  jurors  prejudicing  the  cause.  It 
were  much  to  be  vnshed  that  the  minds  of  jurors  should  be  as 
white  paper,  but  it  can  scarcely  be  expected  where  they  come 
de  vicineto.  Eveiy  judicial  as  well  as  political  system  has  its 
disadvantages  as  well  as  advantages.  The  view  previous  to  the 
tnal  was  an  improper  measure;  it  could  answer  no  purpose  that 
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conld  not  be  fully  supplied  by  oral  proof;  and  some  of  the 
jurora  may  have  received  improper  impressions  there.  But  pre- 
judging and  giving  an  opinion  on  the  statement  of  certain  facts 
are  very  different  things.  The  first  implies  a  strong  disposition 
to  favor  the  one  side  or  the  other,  a  determination  to  find  in 
one  way,  let  the  CTidence  be  what  it  will.  The  last  involves 
the  truth  of  certain  facts  and  propositions  in  the  sentiments 
delivered;  and  impressions  thus  made  may  be  e£hced  by  the 
production  of  other  evidence.  It  was  natural  enough  for  some 
of  the  jurors  to  discover  an  inclination  towards  the  plaintifft 
upon  a  very  full  and  elaborate  opening  by  one  of  his  counsel; 
but  this  most  probably  was  under  an  idea  that  the  &cts  stated 
would  be  fully  proved.  It  is  material  to  consider,  also,  that 
what  the  jurors  did  say  was  amongst  themselves  only.  Our 
own  experience  teaches  us  that  few  persons  can  keep  their 
minds  in  perfect  equilibrio  upon  hearing  a  strong  statement  on 
one  side  only.  Such  leanings,  however,  ought  to  be  guarded 
against,  and  resisted  with  firmness,  until  the  whole  evidence  is 
gone  through  and  closed.  We  are,  on  the  whole,  of  opinion 
that  the  rule  to  show  cause  should  be  discharged;  and  we  are 
strengthened  therein,  by  the  consideration  that  this  trial  is  not 
peremptory,  but  the  defendants  may,  if  they  think  proper, 
commence  a  new  ejectment. 
Bule  discharged. 

Evans  v.  Webb. 

DowxB,  When  kot  Barred  by  Dbviss.— A  devise,  no  matter  how  larger 
by  the  testator  to  his  wife,  ahall  not  bar  her  claim  to  dower,  miless  it 
is  ezpreasly  stated  to  be  in  lieu  of  dower,  or  nnleas  her  claim  to  dower 
would  defeat  the  proviuone  in  the  wilL 

Entry  or  Wife  under  Claim  of  Dower.— A  womaa  entitled  to  dower 
eamiot  enter  on  the  lands  of  her  husband  nntil  it  be  ssiignmi  to  heiw 
And  even  if  she  recover  dower  of  the  lands,  she  cannot  enter  before 
execution  issued.  Though  she  enter  into  possession,  yet  the  heir  or 
devisee  may  recover  against  her  without  ■sfrignfag  dower. 

Ims  cause  came  before  McExan,  C.  J.,  and  Txa»,  J.,  for 
their  opinion,  at  Lancaster,  May  assises,  1794,  on  a  case  stated 
as  follows: 

Isaac  Evans  made  his  will,  dated  twenty*ninth  of  November^ 
1781,  and  after  bequeathing  a  few  spedfio  articles  to  his  wife, 
Anne,  gives  to  his  said  vnfe,  Anne,  during  her  widowhood,  the 
front>room  of  the  house  wherein  he  then  lived,  a  small  cellai 
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under  the  Idtoheiiy  and  ihe  common  use  of  the  kiiohen,  dtod 
and  dxaw-welly  and  ihe  priyilege  of  passing  and  repassing  to 
and  from  eveiy  of  the  same.  He  then  giTes  to  his  said  wif e,  in 
consideration  of  her  schooling  and  well  educating  his  childxen, 
the  rents,  issues  and  profits  of  all  his  lands,  from  the  time  of 
his  decease,  until  his  sons  arrive  to  their  respectiye  ages  to  pos- 
sess the  same.  He  then  directs  that  his  son,  William,  the 
lessor  of  the  plaintiff,  or  any  other  person  that  shall  enjoy  the 
house  and  premises  wherein  he  then  lived,  shall  keep  for  his 
said  wife  one  horse  and  cow,  and  provide  her  sufficient  firewood 
during  her  widowhood.  He  gives  to  his  daughters,  Mary,  Han- 
nah, Sarah,  Anne  and  Susannah,  one  hundred  and  fifty  pounds 
each,  the  two  former  payable  in  one  year  after  his  decease,  and 
the  three  latter  when  the  respective  legatees  should  arrive  at 
the  age  of  eighteen  years.  He  gives  to  his  son,  John,  two  hun- 
dred and  fifty  pounds,  payable  at  twenly-one,  and  directs  that 
he  should  be  put  to  a  trade  when  he  should  be  fifteen  years  old. 
He  then  orders  that  his  lands  should  be  divided  in  a  certain 
manner  into  two  shares,  and  devises  one  part  thereof  to  his  son, 
Isaac,  in  fee,  and  the  other  part  thereof  to  his  son,  William,  in 
fee,  when  they  should  respectively  arrive  at  the  age  of  twenty- 
one  years,  with  certain  limitations,  in  case  they  or  either  of 
them  should  die  in  their  minority  and  without  lawful  issue.  He 
appoints  his  said  wife,  Anne,  executrix  of  his  will,  and  directs 
that  she  shall  take  all  his  personal  estate  at  a  moderate  valua- 
tion, to  be  made  as  soon  as  conveniently  might  be  after  his  de- 
cease, and  pay  all  legacies;  and  if  an  overplus  should  appear 
in  her  hands  on  a  settlement,  that  then  she  shall  divide  the 
same  equally  to  and  amongst  all  his  surviving  children,  when 
the  youngest  should  arrive  at  the  age  of  eighteen  years,  without 
interest. 

Anne  Evans  proved  the  will,  and  took  out  letters  testamentary 
on  the  eleventh  of  Hay,  1782,  and  afterwards  married  James 
Webb,  the  defendant.  He  continued  in  possession  of  part  of 
the  premises  devised  to  William  Evans,  after  the  said  William 
became  of  age,  and  held  the  same  under  his  wife's  claim  of 
dower. 

It  vras  agreed  that  judgment  should  be  entered  for  the  plaint- 
iff, subject  to  the  opinion  of  the  judges  at  nvsi  priu«,  whether, 
under  tiie  will  aforesaid,  the  widow  of  the  said  Isaac  Evans  was 
entitled  to  dower?  and  if  so,  whether  William  Evans,  the  de- 
visee of  part  of  his  lands,  could  recover  in  ejectment  against  her 
without  previously  assigning  her  dower  f 
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The  case  was  argued  at  nisi  privs  by  Mr.  Sopkma^  for  the  * 

plaintiff,  and  Mr.  C,  Smiih^  for  the  defendant.  I 

Bj  Courty  per  Yeatbs,  J.  The  first  point,  whether  Mrs.  Webb* 
was  not  entitled  to  dower,  was  not  insisted  on  by  the  plaintiff '» 
counsel  on  the  argument.  It  must  be  observed,  that  the  deyise 
to  the  widow  of  Isaac  Evans  is  not  expressed  to  be  in  lieu  of 
her  dower,  nor  can  such  intention  to  bar  her  of  dower  be  cer- 
tainly collected  from  the  whole  of  the  will.  A  doubt  once  ex* 
istedy  whether,  if  the  wife  took  a  larger  estate  under  the  wilt 
than  her  dower,  though  not  said  to  be  in  lieu  of  dower,  it  should 
not  go  in  ademption  thereof;  yet,  since  the  case  of  Lawrence  v. 
Lawrence,  where  Lord  Somers'  decree  was  reyersed  by  the  lord 
keeper,  and  the  reversal  affirmed  in  the  house  of  lords,  thai 
doubt  has  ceased:  1  Eq.  Oa.  Ab.  218;  2  Atk.  427;  8  Atk.  8. 
This  case  is  not  nearly  so  strong  against  the  widow  as  that  of 
Kennedy  v.  Nedrow  and  wife  ei  al.,  Dall.  416,  where  it  was  ad- 
judged that  the  demandant  was  entitled  to  dower.  The  claim 
of  the  defendant  in  right  of  his  wife  is  not  inconsistent  with,  or 
in  contradiction  to  the  will,  and  may  be  fairly  distinguished 
from  thecases:  Arnold  v.  Eempetead^  Amb.  466;  ViOareal  v.  Lord 
Galway,  Id.  682;  and  Jones  v.  Collier  el  al..  Id.  780.  We  are,, 
therefore,  of  opinion,  that  the  defendant,  in  right  of  his  wife,, 
is  entitled  to  dower  in  the  premises. 

On  the  second  point,  it  seems  vezy  clear  from  the  books,  thai 
a  woman  entitled  to  dower  cannot  enter  on  the  lands  of  her  hus- 
band until  it  be  assigned  to  her,  and  set  out  either  by  the  heir,. 
ierre  tenanl,  or  sheriff  in  certainty:  Co.  Lit.  82  b,  84  b,  87  a,. 
Hargr.  note  1,  Id.;  I  Bol.  Ab.  681;  Dy.  76  b,  848  b;  Plowd. 
629;  Bro.  Dower,  pi.  16;  Scire  Facias,  pi.  86;  Bac.  Ab.  184. 
If  she  even  recovers  dower  of  the  lands,  she  cannot  enter  bef ore- 
execution  is  sued.  Nor  if  the  recovery  be  of  a  rent,  though 
there  it  is  certain  enough:  1  Bol.  Ab.  681;  Spl.  1,  2;  9  Yin.  Ab. 
262;  40  Ed.  Ht,  22;  46  Ed.  IDE,  6  b.  On  the  most  minute- 
search  we  have  been  able  to  make,  we  cannot  find  any  case 
wherein  it  is  laid  down  that  the  widow  may  legally  enter  on  the- 
lands  for  her  dower  at  common  law.  But  a  distinction  vras  con- 
tended for  by  defendant's  counsel,  that  though  the  widow  could 
not  justify  her  entiy  against  the  heir  or  devisee,  yet  such  heir 
or  devisee  could  not  recover  against  her,  when  in  possession,  a» 
defendant  in  ejectment.  We  can  see  no  ground  whatever  for 
the  distinction.  For  if  she  could  hold  adverse  to  the  heir  or 
devisee,  without  an  assignment  of  dower,  she  could  also  main 
tain  ejectment  to  recover  such  possession. 
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The  testator's  devise  to  the  widow  dming  the  minority  of  the 
children  can  eflfect  no  difference.  At  common  law,  she  was  en- 
titled to  her  quarantine  of  forty  days;  but  if  during  that  time 
dower  is  not  assigned  to  her,  she  mnst  compel  it  by  writ:  Co. 
Lit.  34  b.  ''And  therefore/'  says  Lord  Ooke,  '*  to  the  end  that 
widows  might  enter,  and  not  be  driven  to  suit,  the  law  hath 
provided  dower  ad  ostium  eocLeswd^  and  ex  assensu  patria,  and 
lastly  by  making  a  jointure:*'  Id. 

The  words  of  Mr.  Justice  Oould,  in  8  Wils.  619,  have  been 
relied  on.  He  there  says:  "  If  dower  be  not  assigned  to  the 
widow  in  forty  days,  may  she  not  continue  until  it  be  assigned 
to  her?  I  think  tiie  court  would  not  turn  her  out  until  dower 
was  assigned  her." 

These  were  his  ezpressiona  on  the  first  breaking  of  the  case; 
but,  however  humane  the  sentiment  was,  we  find  he  afterwards 
relinquished  the  position,  as  untenable.  For  Lord  Chief  Just- 
ice De  Grey,  in  delivering  the  sentiment  of  the  whole  court, 
Bays:  "  If  tibe  mother  had  entered  for  her  dower,  when  it  was 
not  assigned  to  her,  it  would  have  been  a  disseisin."  And  the 
treiy  ground  of  the  plaintiff's  recovery,  as  heir  at  law  to  the 
infant  son,  was,  that  ''the  possession  of  the  mother  and  the 
daughters  was  the  possession  of  the  daughters,  and  when  the 
son  was  bom,  the  estate  was  divested  out  of  the  daughters,  and 
not  before;  then  the  son  was  in  actual  possession  and  seisin  of 
the  premises  by  his  mother,  who  had  a  right  to  the  possession 
as  being  his  guardian  by  law,  though  not  assigned  as  such." 
Hence  it  appears  that. the  case  of  Newman's  Lessee  t.  Neumum^ 
so  far  from  operating  against  the  plaintiff's  claim  in  the  suit  be- 
fore us,  strongly  establishes  the  old  doctrine;  and  we  can  only 
say,  with  Lord  Chief  Justice  De  Grey:  "  If  the  law  be  so,  we 
cannot  determine  to  the  contraiy  upon  inconyenience,  or  the 
hardship  of  the  law:"  8  Wils.  622.  We  also  understand  that 
this  veiy  point  was  lately  determined  in  the  same  manner  by 
our  brethem  Shippen  and  Smith,  at  the  last  assizes  in  Franklin 
county,  in  the  case  of  the  Lessee  of  Bdbert  Mohan  t.  Charles 
KeUy,  On  the  whole,  we  are  fully  of  opinion  that  judgment 
should  be  entered  for  the  plaintiff. 


This  case  ia  dted  by  the  text  writera  fnqnently  when  the  sabjeet  ci 
dower  ia  under  consideratioiL  It  is  cited  by  Kent,  4  Com.  68^  note  b^  aa> 
to  a  proTiflion  in  a  will  in  lien  of  dower;  on  the  same  point,  in  1  Wash- 
bume  on  Real  Property,  807.  Scribner  on  Dower  cites  it,  vol  2,  p.  90,  to^ 
show  that  a  devisee  may  recover  in  ejectment  against  the  widow,  withoni 
previously  assigning  her  dower.    Again,  in  tlie  same  volume^  p.  63,  te 
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ftliow  Bhe  may  be  turned  out  at  the  end  of  her  quanntine  before  dower 
assigned;  and  on  p.  415,  as  to  a  testamentary  devise  barring  dower. 

The  rule  of  this  case  is  now  altered  by  statute  in  Pennsylvania.  It  is 
there  provided  that  a  testamentary  provision  by  the  husband  for  the  wife 
is  to  be  deemed  and  taken  in  lieu  of  her  rights  under  the  law,  in  like  man- 
ner as  if  so  expressed,  unless  the  oontnuy  appear  from  the  will:  Pnxdon's 
Bilghtley's  Dig.  p.  1017,  see.  12. 


Fuller  v.  MoGall. 

[Suwuma  Oomrr.   1  TmaaB,  464.) 


▲baxdokmxnt,  when  Notice  to  be  Given.— An  abandonmant  most  be 
made  within  a  reasonable  and  oonvenient  time  after  notice  of  the  loss; 
and  it  is  not  necessary  that  the  information  of  a  loss  should  come  from 
a  Isctor  or  consignee  in  order  to  put  the  insured  to  his  election. 


AcTiov  on  a  polioy  of  insoiance,  made  by  the  defendant  and 
others,  on  the  aloop  Maxy,  William  Soathem,  master,  from  the 
port  of  Philadelphia  to  Trindad,  with  the  clause  therein,  that 
the  insured  might  labor  and  travail  in  case  of  a  loss,  without 
prejudice  to  the  insurance.  The  plaintiff  shipped  a  certain 
quantity  of  flour  on  board  the  sloop.  She  sailed  from  Phila- 
delphia on  May  6, 1789,  and  was  greatly  injured  by  a  storm, 
and  on  the  twentieth  of  June  following,  arrived  at  the  island  of 
fit.  Bartholomew  in  distress,  when  the  captain  made  his  regular 
protest  On  June  22,  a  survey  was  made,  and  it  was  found  she 
was  not  seaworthy;  and  on  the  twenty-fourth  a  survey  of  the 
4)argo  was  made,  when  it  appeared  that  it  had  received  damage 
in  certain  specified  proportions,  the  plaintiff's  adventure  having 
been  greatly  damaged  by  water.  On  his  arrival  at  St  Bartholo- 
mew the  captain  applied  to  a  merchant  of  reputation  there, 
named  Dawes,  who  informed  the  plaintiff  by  letter  July  80, 
1789,  of  the  accident,  and  that  his  flour  was  so  damaged  that  it 
could  not  be  reshipped,  and  that  there  was  but  little  prospect 
of  selling  it  at  first;  but  because  of  some  fortunate  circum- 
stances,  the  cargo  was  at  length  disposed  of  for  three  thousand 
and  sixty-seven  dollars. 

The  evidence  showed,  that  one  Samuel  Keith,  a  boy  about 
sixteen  years  old,  was  in  the  counting-house  of  the  plaintiff  when 
the  letter  was  received  in  Philadelphia  on  the  twenty-third  of 
July.  His  master  was  then  at  Cape  liay,  but  previous  to  his 
going  there,  gave  him  directions,  in  cases  of  importance,  to  ask 
advice  from  Mr.  Fisher,  a  merchant.  By  his  advice,  the  under- 
writers in  the  city  were  called  upon  and  the  letter  shown  w 
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them.  Accordingly,  a  number  of  them  met  on  the  next  day, 
and  a  new  policy  was  opened,  and  Bubscribed  by  them  on  the 
Totom  caigo,  for  the  benefit  of  the  plaintiff  and  those  con- 
cerned. Fisher  and  three  of  the  insurers  were  of  the  opinion, 
that  the  cargo  belonged  to  the  former  underwriters,  but  no  ad- 
Tioe  or  directions  were  given  by  the  latter,  what  steps  should  be 
taken.  On  the  twenty-eighth  of  July,  the  plaintiff  returned 
from  Gape  liay  to  Philadelphia,  and  approved  of  what  had  been 
done.  Captain  Southern  returned  also  from  St.  Bartholomew 
to  Philadelphia  on  the  twenly-ninth  of  July,  in  the  sloop  Mary, 
having  procured  a  mainsail  from  St.  Austatias.  He  brought 
•dispatches  from  Mr.  Dawes,  but  no  money,  pretending  that  he 
had  been  robbed  off  the  coast  of  two  thousand  four  hundred  and 
eerenty  dollars,  the  net  proceeds  of  the  cargo.  The  stozy  not 
being  beUeved,  the  plaintiff  and  underwriters  sued  the  captain 
and  recovered  against  him,  under  an  agreement  that  the  suit 
should  be  without  prejudice  to  the  claims  of  the  plaintiff  or  un- 
derwriters. Southern  escaped  from  jail  upon  a  ca.  $a.  for  which 
a  suit  had  been  commenced  against  the  sheriff  and  was  still 
pending.  On  the  sixth  of  November,  1787,  the  plaintiff  form- 
erly abandoned  the  cargo  by  letter,  but  his  proposition  was  re- 
jected by  the  underwriters.  He  received  two  other  letters  from 
Mr.  Dawes,  which  were  dated  July  7  and  20,  1789,  which 
were  read  on  the  trial.  It  was  proved  that  St.  Bartholomew's  ly- 
ing to  the  leeward  of  Trinidad,  the  voyage  from  the  former  to 
the  latter  might  be  made  in  a  fast-sailing  vessel  in  seven  or  eight 
days.  On  these  facts  it  was  agreed  that  a  verdict  should  be 
found  for  the  plaintiff,  as  for  total  loss,  subject  to  the  court's 
opinion  whether  on  the  faots  thus  proved,  it  could  be  oonsidared 
a  total  or  a  partial  loss.  And  it  the  former,  whether  an  aban- 
donment bad  been  made  in  due  time. 

Messrs.  Lewis  and  IHlghman,  for  the  plaintiifti;  Messrs.  Inger* 
sol  and  Levy,  for  the  defendant. 

For  the  plaintiff  it  was  contended,  that  whenever  a  vessel  does 
not  arrive  at  her  destined  port,  or  the  voyage  is  lost,  the  in- 
surers are  answerable  as  for  total  loss.  The  insured  can  aban- 
don if  the  damage  exceeds  half  the  value  of  the  goods.  Le  Ghii- 
don,  G.  7,  art.  1;  Park,  on  Insu.,  164;  2  Burr.,  1209;  1  T.  B., 
191.  They  maintained  the  captain  had  no  arbitrary  power  by 
his  act,  to  make  the  loss  either  partial  or  total;  if  the  voyage  is 
lost  or  not  worth  pursuing  the  insured  may  abandon.  Parke, 
174-5-6;  Doug.,  20.9.    An  insurance  was  to  be  considered  as 
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made  on  the  ship  for  the  voyage.  Parke,  187;  1 T.  B.,  187.  In 
this  instanoe  it  was  a  contract  that  the  goods  should  aniye  at 
Trinidad.  They  insisted  that  an  abandonment  can  be  made  in  a 
reasonable  time  according  to  the  circumstances  of  the  case. 
Parke,  92, 192, 198;  1  T.  B.,  616;  2  T.  B.,  417.  There  was 
not  the  same  strictness  required  in  giving  notice  as  in  bills  of 
exchange  or  promissory  notes.  1  T.  B.,  614.  An  actual  aban- 
donment had  been  made,  when  the  underwriters  were  shown 
the  letters  from  Mr.  Dawes,  and  then  took  measures  to  protect 
themselves.  If  the  plaintiff  did  not  formally  abandon  it  was 
the  fault  of  the  underwriters;  such  conduct  will  supercede  the 
necessity  of  notes.  Parke,  178.  The  information  of  the  loss  did 
not  come  from  the  plaintiff's  agent  or  consignee,  and  therefore 
he  could  not  properly  act  on  the  letter  of  Mr.  Dawes. 

For  the  defendant,  it  was  urged,  on  the  first  point,  that  there 
was  no  impossibilily  in  reaching  Trinidad.  That  there  was  a 
deviation  by  the  captain  when  he  came  to  Philadelphia,  which 
would  release  the  underwriters;  that  the  goods  were  not  dam- 
aged to  one-half  their  value,  and  therefore  the  owners  could  not 
abandon  as  for  a  total  loss:  Parke,  188;  2  Burr.  1218.  On  the 
second  point,  they  urged  that  prompt  notice  of  the  abandonment 
should  be  given  by  the  insured:  1  T.  B.  618.  The  information 
to  the  underwriters,  by  showing  them  the  letter  to  Mr.  Dawes, 
coitld  not  amount  to  an  abandonment,  which  must  be  done  by 
an  unequivocal  act.  Mr.  Fisher  must  be  considered  as  the  agent 
of  the  plaintifll  The  underwriters  cannot  possibly  derive  any 
benefit  from  the  second  policy,  because  they  had  no  legal  prop- 
erty at  the  time  of  its  subscription  on  the  homeward  bound  cargo. 
1  Wils.  10;  8  Brown,  P.  0.  497.  All  the  cases  dted  by  the 
plaintiff  will  be  found,  upon  examination,  to  lay  down  this  prin- 
ciple, that  a  decided  abandonment  must  be  made,  immediately 
upon  receiving  notice  of  the  loss,  or  at  least  at  a  reasonable 
time  afterwards.  Mr.  Dawes,  though  not  the  agent  or  con- 
signee of  the  plaintiff,  yet  gave  him  information  upon  which  the 
plaintiff  relied.  It  was  not  indispensably  necessary  that  notice 
should  come  from  an  agent  or  consignee.  They  dted  IBichdt 
V.  Eddie^  1  T.  B.  618,  to  show  that  by  acting  on  the  infonnation 
of  Dawes,  they  adopted  him  as  their  agent. 

The  Ghzxf  Jxjstiob  delivered  the  opinion  of  the  court  to  the 
following  effect:  The  drcumstances  which  were  disclosed  in 
evidence  on  the  trial  that  the  sloop  was  much  injured  by  the 
gale  of  wind,  and  consequently  needed  many  repairs  at  St. 
Bartholemew,  an  island  different  from  the  destined  port,  and  in 


Jan.  1796.]  Fulleb  v.  MoCaxx  81& 

a  warm  latifaidey  and  the  oonaiderable  damage  which  the  plaint- 
iff's floor  Bostained  in  the  passage,  induce  ns  unanimously  to 
think  that  the  Toyage  was  lost,  and  oonsequentlyy  the  plaintiff' 
might  haTC  abandoned  and  claimed  as  for  a  total  loss. 

On  the  second  point,  the  law  cases  are  dear,  that  the  insured 
must  abandon  immediately  or  receiving  notice  of  a  loss,  or 
within  a  reasonable  time,  if  he  would  demand  as  for  a  total  loss. 
His  election  cannot  be  suspended  until  future  events  arise.    It 
must  be  quick  and  unequiTocal,  and  his  abandonment  must 
be  pure,  simple  and  tmconditional:  Wesk.  7,  cites  2  Valines  Com. 
148.    The  insurers  are  hereby  enabled  to  take  measures  for 
their  own  securiiy,  which  they  cannot  otherwise  effect.    The- 
plaintiffs  derk  received  intelligence  of  the  loss  on  the  tweniy- 
third  of  July,  and  both  he  and  Mr.  Joseph  Fisher  must  be  con- 
sidered as  his  agents;  and  he,  moreover,  approved  of  what  they 
had  done.    But  no  election  is  made  in  pursuance  of  this  intelli* 
gence  until  above  three  months  afterwards.    To  entitle  the- 
plaintiff  to  a  compensation  for  a  total  loss,  there  should  have 
been  an  absolute  abandonment  between  the.twenly-third  and 
twenty-ninth  of  July,  of  which  we  have  no  evidence.    On  the 
sixth  of  November  he  gives  formal  notice  of  his  abandonment 
to  the  underwriters,  which  would  imply  that  no  previous  notice- 
of  bis  election  had  been  given.    Though  the  agreement  of  the 
plaintiff  and  underwriters  on  the  thirtietii  of  July  to  sue  captain 
Southern  in  the-uame  of  the  plaintiff,  may  account  for  the  sub- 
sequent delay,  yet  no  satisfactory  reason  has  been  given  whj 
the  election  of  abandonment  was  not  made  and  signified  to  the- 
insurers  before  that  time.    The  event  was  then  certain  that 
Southern  had  returned  to  Philadelphia,  without  the  net  pro* 
ceeds  of  the  cargo  sold  at  St.  Bartholomew,  and  the  plaintiff 
could  not  afterwards  make  his  election. 

No  cases  have  been  shown  to  us  evincing  information  of  a^ 
loss  must  of  necessity  come  from  a  factor  or  consignee,  before- 
the  insured  is  put  to  his  election;  but  if  such  were  the  mercan- 
tile law,  the  plaintiff,  having  acted  in  pursuance  of  the  intelli- 
gence received,  for  his  own  securily,  he  has  adopted  the  acts  of 
Mr.  Dawes,  and  made  him  his  agent.  We  are,  therefore,  of 
opinion  that  the  plaintiff  is  not  entitled  to  recover  of  the  de- 
fendant, as  for  a  total  loss,  under  all  the  drcumstancea  of  thi» 


The  plaintiff's  counsel  hereupon  prayed  that  they  might  be- 
permitted  to  argue  the  case  again,  and  that  no  judgment  should 
be  entered,  at  this  term  for  the  plaintiff,  to  which  the  court  gav» 
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their  assent*  The  case  was  afterwards  argued  the  seoond  time, 
by  the  same  oounsel.  The  plaintiffs  coonsel  laid  considerable 
«tress  on  the  oiroomstance  that  Mr.  Dawes  oould  not  be  consid- 
ered as  the  agent  or  consignee  of  the  plaintiff,  and  therefore  he 
was  not  bound  thereon  to  giTe  any  notice  of  abandonment  to 
the  underwriters;  to  which  the  defendant's  oounsel  repeated,  in 
substance,  the  answers  which  they  had  before  giTen. 

The  court  held  the  matter  under  adTisement  imtil  this  term, 
and  now,  the  chief  justice,  having  stated  the  circumstances  of 
the  case,  declared  the  unanimous  opinion  of  the  court  that  the 
plaintiff  was  entitled  to  recover  only  an  average  loss  from  the 
defendants,  and  that  they  saw  no  sufficient  reason  to  change  the 
sentiments  which  they  had  expressed  in  last  January  term. 


Mbssdbb  V.  Amebt. 

fSonuoiB  Ooint.  1  TkAm,  m.^ 

Tauaiss  JudomsnTi  whbn  C0NCLUSiVE.*The  Jndgiiieat  of  a  conit  hav- 
ing  jvriadietion  of  the  sabjeci  matter  ii  oonclmdve,  and  osmiot  be 
inqnixed  hito  in  a  coUatenl  action. 

Assumpsit,  WHEN  will  hot  ldc^Ab  action  of  ommnimK  does  not  lie  te 
recover  back  money  received  under  a  jndgment  in  a  foreign  attach- 
ment laid  in  a  foi^eign  conntiy,  however  erroneone  the  dedaion  may  be. 

Tms  cause  was  tried  in  Philadelphia,  March  29th,  1794,  when 
a  verdict  was  given  for  the  plaintiff  for  four  hundred  and  four 
pounds  six  shillings  and  sevenpenoe  prindpal,  and  five  hundred 
and  sixlyndx  pounds  one  shilling  and  f  ourpence  interest,  with  siz« 
pence  costs,  reserving  a  right  to  move  for  a  new  trial.  The 
argument  took  place  attheApriltermlast  by  Jjetots  for  plaintiff, 
and  lnger9M  and  WUcocks  for  the  defendant.  Previous  to  the 
argument,  a  question  of  order  arose  which  of  the  counsel  should 
begin  and  conclude.  The  court  ruled  that  the  oounsel  who 
moved  for  a  new  trial  should  begin.  It  is  proper  that  lus 
reasons  and  the  grounds  of  his  motion  should  be  first  heard, 
and  this  practice  tends  to  expedite  business.  The  same  thing 
was  done  in  CampbelUs  lessee  v.  Snodgraee,  MoOauadandP% 
lessee  v.  McCausUxnd,  and  in  many  other  cases,  where  arguments 
respecting  the  granting  of  new  trials  have  been  heard.  The 
greater  part  of  such  arguments  in  Burrow's  Beports  are  oon* 
ducted  on  the  same  system. 

The  facts  which  appeared  on  the  trial,  were  as  follows: 


•Tte  eoM  MMtor^poBteai]iSnaUM.»l,«Bdarib»anM€(  Avil^T. 
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Bam.  Bapalje  and  Jacob  YonhoreiB,  together  with  the  plaintiff^ 
were  owners  of  the  brig  Jenny,  whereof  Beaben  Fairchild  waa 
captain,  and  had  general  powers  to  act  for  the  best  interests  of 
his  employers.  Bapalje  and  Yonhoreis  died  since  the  com«^ 
mencement  of  the  suit,  and  Messier  survived.  In  liay,  1776, 
Fairchild,  who  was  a  poor  man,  sailed  from  New  Tork,  on  a 
trading  voyage  to  Ferral,  Oibialter,  St.  Christopher's,  and  St. 
Eustatia,  trading  at  those  different  ports,  as  the  agent  and 
supercargo  of  the  plaintiff  and  company.  He  carried  oat  a 
cargo  of  flour,  etc.,  belonging  to  them,  and  had  only  a  smaU 
adyenture  of  his  own  on  board.  The  register  of  the  brig  waa 
in  the  names  of  the  company,  and  the  bills  of  lading  were  ex- 
pressed to  be  on  their  own  account.  In  July,  1775,  he  remitted 
mooey  from  Ferral  to  his  owners. 

With  the  proceeds  of  the  flour,  which  the  captain  sold  at 
Gibralter,  he  purchased  and  took  in  eighly  mules  on  their 
account,  and  afterwards  sold  them  and  the  brig  to  Sir  Patrick 
Blake,  Abraham  Yanbebber  and  others,  and  took  the  notes  iu 
his  own  name.  Fairchild  kept  his  books  and  accounts  in  the 
names  of  his  owners.  On  the  eleventh  of  January,  1777, 
Captain  Fairchild,  being  about  to  sail  from  St.  Eustatia  to- 
Edenton,  in  North  Carolina,  gaTe  a  power  of  attorney  to  one- 
Smith,  who  resided  in  St.  Eustatia,  and  deliTered  to  him  sev- 
eral notes,  the  greater  part  of  which  were  traced  on  the  trial  ta 
have  been  for  outstanding  moneys  belonging  to  Messier  &  Co., 
though  drawn  payable  to  himself,  to  be  delivered  over  to  his 
owners  in  case  of  his  death.  He  indorsed  the  papers  in  which 
these  notes  were  inclosed  in  his  own  hand-writing,  that  they 
were  the  property  of  Messier  A  Co.,  and  on  his  arrival  at 
Edenton,  wrote  to  them  that  he  had  deposited  these  notes  in 
Smith's  hands,  as  their  property,  to  avoid  the  dangers  of  the 
voyage.  Fairdiild  here  receiyed  two  hogsheads  of  rum,  which 
had  been  consigned  to  him  by  the  defendant,  and  which  he  sold 
for  continental  money,  and  died  in  North  Carolina  in  the  sum- 
mer of  1777. 

On  the  seventeenth  of  May,  1779,  Amery,  the  now  defendant, 
instituted  a  foreign  attachment  in  the  island  of  St.  Eustatia 
against  Fairchild,  and  levied  it  on  the  property  in  the  hands  of 
Smith ,  but  the  suit  was  afterwards  discontinued.  On  the  twenty- 
fourth  of  September  following,  he  issued  a  new  foreign  attach- 
ment against  him  for  three  thousand  six  hundred  and  fourteen 
pounds  fifteen  shillings  and  elevenpence.  North  Carolina  cur- 
rency, which  was  also  levied  on  the  property  in  the  hands  of 
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Smith,  and  after  a  heazing  of  Smith,  the  gOTemor  and  coandl 
•of  the  island  gaye  their  decree  on  the  ninth  of  Febroaiy,  1780, 
wherein  they  confirmed  the  attachment,  and  gaye  judgment  for 
Amery  for  three  thousand  four  hundred  and  twenty-four  pounds 
thirteen  shillings  and  derenpence,  North  Carolina  currency,  or 
in  default  thereof,  one  silyer  dollar  for  eight,  amounting  to  one 
thousand  four  hundred  and  seyenty-one  dollars  four  stiyers  and 
two  sous,  with  eleyen  dollars  costs.  Hereupon,  on  the  thir- 
teenth of  April,  1780,  Smith  paid  the  debt  and  costs  to  the  mar- 
shal of  the  court,  and  obtained  his  receipt  for  the  same,  in  sil- 
yer dollars,  at  eight  shillings  per  dollar,  and  afterwards  paid  to 
the  plainti£b  the  balance  of  the  money,  the  produce  of  the  notes, 
agreeably  to  the  account  exhibited  by  him  to  the  court  of  St. 
Bustatia.  The  now  plaintiflfe,  after^rords  discoyering  property 
of  the  defendant  in  Philadelphia,  issued  a  foreign  attachment 
against  him,  on  which  special  bail  was  entered,  and  the  caui^e 
<came  on  to  be  tried  before  Mr.  President  Shippen,  in  the  com- 
mon pleas  of  Philadelphia  county,  when  the  jury  gaye  a  yerdict 
for  the  plaintiff. 

The  defendant's  counsel  made  two  points:  1.  That  the  pro- 
•ceedings  in  St.  Eustatia,  being  in  a  foreign  court  of  jurisdiction, 
•cannot  now  be  oyerhauled;  2.  That  the  money  paid  by  Smith 
to  the  marshal,  for  the  defendant's  use,  cannot  be  followed. 

As  to  the  first  point,  they  argued  that  the  intermeddling  with 
the  sentence  of  a  foreign  court  is  deemed  an  attack  on  the  soy- 
•ereign:  Yattel,  lib.  2,  c.  7,  sees.  84,  85.  Until  a  judgment  is 
set  aside  or  reyersed,  it  is  conclusiye  as  to  its  subject-matter,  to 
■all  intents  and  purposes:  2  Burr.  1009.  If  an  examination  of 
the  decree  were  now  made,  on  the  same  principle,  the  judgment 
•of  this  court  may  be  attacked;  and  so  it  may  go  on  ad  infiniium. 
The  B.  B.  will  giye  credit  to  the  proceedings  of  the  courts  of 
other  kingdoms,  but  will  not  examine  them,  but  presume  their 
judgments  to  be  right:  Carth,  82;  2  Show.  232;  T.  Baym.  473; 
oven  though  the  sentence  be  unjust:  Ld.  Baym.  986.  Where 
the  question  is  prize  or  no  prize,  no  prohibition  goes  to  the  ad- 
miralty: 1  Sid.  320.  If  the  decree  of  the  admirally  be  defini- 
tiye,  B.  B.  will  not  interfere:  Id.  418.  By  the  law  of  nations, 
the  justice  of  one  nation  shall  aid  the  justice  of  another  nation, 
in  executing  the  other's  judgments:  Bol.  Ab.  630,  pi.  12.  One 
haying  seised  and  condemned  goods,  in  another  kingdom,  ac- 
oording  to  their  law,  was  prosecuted  by  seyeral  actions,  after  he 
•came  to  England,  at  the  suit  of  the  former  owners,  but  a  per- 
petual injunction  was  granted:  Finch.   Bep.   186.    Where  a- 
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final  decision  in  a  foreign  court  has  taken  place,  it  is  oondusiye 
•on  all  parties:  1  Yem.  21.  No  equity  can  arise  on  a  transaction 
;finisbed  in  another  court:  1  Brow.  Chan.  B.  876. 

As  to  the  second  point.  Smith,  haying  received  a  patient  hear- 
ing, and  made  a  defense,  his  principal  is  now  precluded.  Eren 
if  this  were  not  so,  the  payment  must  be  considered  as  volun- 
tary, and  cannot  be  questioned.  Had  Smith  stolen  the  money 
and  paid  it  away  on  good  consideration,  it  could  not  be  fol- 
lowed on  account  of  its  currency.  1  Burr,  457;  1  Bl.  Bep., 
485.  For  instance,  a  factor  placed  here  by  a  foreign  house  may 
pay  his  private  debts  with  the  proceeds  of  his  principal's  effects, 
and  the  moneys  cannot  be  recovered  back.  The  decree  in  St. 
Eustatia  is  at  least  prima  facie  evidence  that  the  defendant  re- 
•ceived  the  money,  in  consequence  of  previous  debt;  in  most 
<!asesit  would  be  deemed  conclusive.  In  Cowp.,  200,  the  dis- 
tinction is  established  that,  if  money  or  notes  are  paid  bona  fide, 
and  upon  a  valuable  consideration,  they  cannot  be  recovered  by 
the  true  owner;  but  where  they  came  mala  fide  in  a  person's 
hands,  they  are  in  the  nature  of  specific  property,  and  if  their 
identity  can  be  traced  and  ascertained,  the  party  has  a  right  to 
recover.  Consequently,  it  must  be  conceded  that,  before  the 
plaintiff  can  recover,  he  must  identically  distinguish  the  money 
And  notes  in  the  hands  of  Smith. 

For  the  plaintiff,  it  was  insisted  that  most  of  the  authorities 
which  had  been  cited  were  prize  cases,  to  which  all  the  world 
are,  or  may  be,  parties.  There  the  prosecutions  are  in  rem,  but 
^  foreign  attachment  cannot  properly  be  so  called.  Foreign 
judgments  are  not  of  more  extensive  efficiency  than  the  judg- 
ments of  our  own  courts,  where  they  respect  the  interests  of 
strangers.  Wherever  a  stranger  is  prejudiced  by  a  judgment, 
and  cannot  bring  error,  he  may  show  the  error  in  evidence  on  a 
proper  plea.  2  Mod.,  808;  Cro.  £.  199;  2  Bac.  Ab.,  189;  11 
doke,  144,  b.  A  foreign  attachment  cannot  charge  any  person 
but  a  debtor.  1  Ld.  Baym.  ,66.  As  to  the  point  that  the  money 
<san  never  be  recovered  back,  they  argued  that  if  A.  recover  a 
horse  against  B.,  without  a  title,  the  true  owner  may  recover 
against  him.  Identifying  money,  in  the  case  cited  from  Cow- 
per,  200,  does  not  mean  the  same  numerical  pieces  of  coin,  but 
the  same  real  debt  or  sum.  It  is  sufficient  that  the  plaintiff  has 
shown  in  evidence  that  certain  specific  sums,  arising  on  notes 
•clearly  ascertained  to  be  the  property  of  his  late  house,  were 
paid  into  Smith's  hands,  and  improperly  levied  on  under  the 
foreign  attachment.    Thus,  in  case  of  a  bank-bill  lost,  trover 
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will  lie  against  the  finder,  bat  not  against  thestiBnger  who  get» 
it  from  him  for  a  valuable  consideration.  Salk.  126,  pi.  5. 
And  in  such  case,  the  stranger  must  not  only  show  that  he  came- 
by  it  bona  fide^  but  also  for  a  valuable  consideration.  1  Bl. 
Bep.y  486.  As  a  precedent  for  the  present  suit,  the  case  from 
H.  BL,  181,  n.  a.  was  cited,  where  one  received  the  note  of  a 
garnishee  for  twelve  hundred  pounds,  in  satisfaction  of  a  judg- 
ment obtained  in  the  mayor's  court  of  London,  and  who  was- 
af  terwards,  on  special  circumstances,  ordered  to  deliver  up  the 
note  to  be  canceled.  They  cited  further,  H.  Bl.,  665;  HurUer 
V.  Foits^  4  T.  B.  182,  showing  that  a  recovery  might  be  had, 
even  when  the  moneys  could  not  be  identified. 

MoEiKAN,  G.  J.,  fully  stated  the  circumstances  of  the  ease,  and 
then  observed,  the  defendant  avails  himself  of  the  decree  of  a 
foreign  court  on  a  full  hearing  and  defense  made.  The  moneys 
in  Smith's  bands  were  thereby  adjudged  to  be  Fairchild's  prop- 
erty, at  least  to  the  extent  of  the  now  defendant's  claim  on  him. 
The  great  question  is,  whether  we  can  re-examine  this  foreign 
judgment  in  the  present  suit.  If  we  can  do  it,  Amexy,  in  an- 
other country,  may  bring  our  decision  again  into  question,  and 
the  litigation  may  thus  never  be  at  rest. 

We  have  no  right  by  law  to  assume  the  power  of  annulling  the 
sentence  of  the  court  of  an  independent  kingdom.  We  are  bound 
to  pay  every  respect  to  the  decrees  of  such  courts,  for  the  com- 
mon safely  and  happiness  of  mankind.  We  are  unacquainted  with 
the  laws  and  customs  of  the  island  of  St.  Eustatia;  but  there 
most  probably  must  have  been  some  tribunal  to  which  Messier 
A  Co.,  or  Smith,  in  their  behalf,  might  have  appealed.  In  that 
forum,  advantage  ought  to  have  been  taken  of  Fairchild's  deaths 
aud  the  points  re-examined  whether  the  notes  belonged  to  the 
owners  or  captain  of  the  brig  Jenny.  But  as  to  us,  the  decree 
given  and  unreversed  is  conclusive,  and  we  have  no  poweroverit. 
We  cannot  possibly  say  that  in  this  instance  the  defendant  has 
received  the  money  under  the  judgment  to  the  plainti£f*s  use; 
and,  therefore,  I  am  of  opinion  that  a  new  trial  should  be 
granted* 


SmppEN,  J.  Having  delivered  my  sentiments  at  large  in 
action  from  another  bench,  I  mean  now  only  to  take  notice  of 
two  new  cases  cited  at  the  last  argument  by  the  plaintilPs 
counsel,  to  show  that  actions  for  money  had  and  reoeived  had 
been  brought  and  supported  against  plaintiffs,  who  had  re- 
covered upon  foreign  attachments,  to  oblige  them  to  refund  to 


Sept.  1796.]  Messieb  v.  Amxbx.  821 

third  persons  the  money  so  reeoTered.  These  are  the  cases  of 
Hunter  t.  Potts,  4  T.  B.  182,  and  Sill  et  al.  v.  Warewick,  H.  Bl. 
666.  In  both  cases  the  ruling  principles  appear  to  be  that  all 
the  parties  were  subject  to  the  bankrupt  laws  of  England,  where 
man  is  supposed  to  be  consenting  to  every  act  of  parliament; 
that  there  was  an  actual  Testing  of  the  property  of  the  banlorupt 
in  the  assignees  for  the  benefit  as  well  of  the  plaintiffs  in  the 
attachments,  as  of  all  the  other  creditors;  that  the  plaintiffs 
being  jointly  interested  with  the  other  creditors,  and  having  a 
full  knowledge  of  the  whole  transactions,  took  indirect  measures 
to  apply  the  whole  property  to  their  own  use,  in  direct  viola- 
tion of  the  bankrupt  laws,  and  his  virtual  contract  with  his  fel- 
low-citizens. It  was,  therefore,  consistent  with  every  principle 
of  law  and  justice  to  make  those  plaintiffs  answerable  to  the 
assignees  of  the  bankrupt,  for  the  money  they  had  so  imfairly 
recovered  by  attachments  in  America,  and  which  the  assignees 
were  entitled  to  as  trustees,  as  well  for  the  plaintiffs  in  the  at- 
tachments themselves,  as  all  the  other  creditors. 

Lord  Loughborough,  in  delivering  the  opinion  of  the  court 
in  the  latter  case,  is  very  careful  to  distinguish  that  case  from 
the  general  case  of  a  creditor,  unconnected  with  the  bankrupt 
laws,  who  recovers  his  debt  in  a  competent  court  of  justice,  in 
a  foreign  countiy.  For  although  he  is  of  opinion  that  the 
operation  of  the  proceedings,  under  the  bankrupt  laws  of  Eng- 
land, is  such  as  to  vest  the  personal  property  of  the  bankrupt, 
in  every  part  of  the  world,  in  the  assignees,  from  the  time  of 
the  assignment,  yet  he  expressly  declares,  that  a  creditor  in  a 
foreign  countiy,  not  subject  to  the  bankrupt  laws  of  England, 
nor  affected  by  them,  obtaining  payment  of  his  debts  by  the 
judgment  of  a  foreign  court,  and  coming  afterwards  to  England, 
could  not  be  made  liable  to  refund  that  debt.  He  goes  further, 
and  says,  that  if  the  claim  of  the  assignees  of  bankruptcy  had 
been  communicated  to  the  court,  who  decided  the  case  abroad, 
and  they  had  preferred  the  claim  of  the  suing  creditor  to  theirs, 
although  he  should  think  that  determination  wrong,  yet  it 
could  not  be  revoked  by  another  oourt  of  justice  in  England. 

This  principle  fully  reaches  the  case  before  us.  Ameiy,  a 
creditor  of  Fairchild,  attaches  his  effects  in  a  foreign  country,  in 
the  hands  of  Smith,  the  agent  of  Fairchild.  Smith  appeara 
and  makes  defense,  and  no  doubt  communicated  to  the  court 
the  circiuDstances  which  lay  the  foundation  of  the  present 
plaintiff's  claim.  The  court  adjudge,  that  the  money  in  the 
hands  of  Smith  was  the  property  of  Fairchild^  and  compel  him, 
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by  their  adjudgment,  to  pay  Ameiy  his  debt  ont  of  it.  Now, 
if  ive  should  eTen  be  of  opinion  that  the  money  in  the  hands  of 
Smith  was  the  properly  of  Messier  &  Co.,  and  not  of  Fairchild, 
yet,  upon  the  principle  of  the  case  determined  by  Lord  Lough- 
borough, we  have  no  power  to  revoke  the  judgment.  The  whole 
matter  was  before  that  court,  and  they  determined  the  property 
to  be  Fairehild's.  The  plaintiff  in  tiie  attachment  was  wholly 
unconnected  with  the  present  plaintifi,  and  cannot,  upon  any 
ground  I  know,  be  considered  as  receiying  the  money  to  his 
use.  The  more  obvious  recourse  of  the  plaintiff  is  to  sue 
Fairehild's  estate,  if  he  has  left  any;  if  not,  it  is  more  agreea- 
ble to  law  and  justice,  that  the  plaintiff  should  suffer  by  the 
default  or  failure  of  his  own  agent,  than  that  a  stranger,  recover- 
ing a  fair  debt  in  a  regular  court  of  justice,  should  refund  the 
money  to  another  stranger  with  whom  he  had  no  manner  of 
connection. 

Ybatis,  J.  HowcTer  hard  the  circumstances  of  this  case  may 
seem  to  bear  on  the  present  plaintiff,  yet  I  am  constrained  to 
think,  as  well  W  general  principles  as  the  particular  authorities 
cited,  that  he  is  not  entitled  to  succeed  in  this  suit. 

The  defendant  has  recovered  his  debt  against  Fairchild  by 
due  process  of  law  in  the  court  of  a  foreign  countiy,  having 
competent  jurisdiction.  That  decree  remains  in  full  force  and 
unreversed  to  this  day.  Whatever  errors  or  irregularities  may 
be  pointed  out  in  the  decision  of  that  tribunal,  this  court  is 
not  competent  to  re-examine,  revise  or  revoke  it.  The  sen- 
tence of  the  foreign  court  is  conclusive  and  binding  on  us,  as  it 
had  competent  jurisdiction  of  the  subject-matter.  Parke  on 
Lisu.  i08,  417.  A  contnuy  doctrine  would  be  attended  with  the 
^oet  pernicious  consequence  to  society. 

The  objection  also  taken  from  Oowp.  200,  that  the  money  hav- 
ing been  paid  to  the  defendant,  a  stranger  to  the  plaintiff,  b(ma 
fide,  and  on  a  valuable  consideration,  cannot  now  be  brought  back 
by  the  true  owner,  seems  to  me  to  be  an  additional  insuperable 
bar  to  the  plaintiff's  recovery.  We  are  not  warranted  in  saying 
that  the  money  paid  had  been  received  to  the  use  of  the  plaint- 
iff; and  on  the  whole,  I  think  that  a  new  trial  should  be 
granted. 

SmxB,  J.  Stated  the  case  minutely;  and  observed  that  the 
question  was,  whether  the  present  action  can  be  maintained? 
Or  in  other  words,  whether  money  recovered  by  the  judgment 
of  a  court  having  competent  jurisdiction,  can  be  recovered  back 
in  another  court  by  an  original  suit? 
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A  Taxiety  of  cases  ha^e  been  adduced  by  the  defendant's  coun« 
■el,  showing  that  the  merits  of  a  judgment  can  nerer  be  over- 
hauled by  a  different  court  in  a  new  original  suit;  that  the  pre- 
emptory  sentence  of  a  foreign  court  is  conclusive  on  all  parties, 
and  other  courts  pay  due  respect  to  such  decisions;  that  the  in* 
termeddling  with  such  decisions  is  an  attack  on  the  sovereign; 
and  that  this  doctrine  is  very  particularly  ascertained  as  to 
cases  determined  in  foreign  courts  of  admirally.  It  has  been 
objected  that  most  of  these  are  prize  causes,  to  which  all  the 
world  are  or  might  have  been  parties,  being  prosecutions  in  rem. 
But  it  is  not  in  the  power  of  a  plaintiff  in  a  foreign  attachment 
to  make  it  in  peraanamy  or  other  than  as  a  prosecution  in  rem. 
He  carries  it  on  as  such;  and  so  it  is  considered  in  Dall.  264; 
4  T.  B.  191.  This  takes  away  the  force  of  the  objection  arising 
from  the  death  of  Fairchild.  Nor  is  this  regard  to  foreign  judg- 
ments confined  to  sentences  in  prize  causes  or  in  courts  of 
admiralty.  Yid.  Str.  788;  2  Eq.  Ga.  Ab.  624. 

Did  the  party  in  whose  favor  foreign  judgment  was  given, 
apply  to  the  court  to  give  effect  to  it,  it  would  be  only  pnma 
fade  evidence,  and  we  could  examine  into  the  grounds  of  it;  but 
as  he  makes  no  such  application,  that  judgment  is  binding  on 
us,  and  therefore  we  cannot  take  notice  of  the  death  of  Fair- 
child.  Smith  had  an  opportunity  of  pleading  it,  and  it  is  to  be 
presumed  would  have  done  so,  had  he  supposed  or  been  advised 
that  it  would  have  availed  him.  He  contended  that  he  had  no 
effects  of  Fairchild's  in-  his  hands,  but  it  was  adjudged  by  a 
competent  court  that  he  had.  H.  Bl.  666,  and  4  T.  B.  182,  have 
been  cited  by  the  plaintiff  to  show  that  money  of  a  bankrupt, 
though  recovered  in  a  foreign  attachment,  has  been  recovered 
back  in  England  by  his  assignees.  But  these  cases  do  not  apply 
to  that  before  us.  They  arose  on  the  bankrupt  laws,  and  be- 
tween British  subjects  residing  in  England,  none  of  whom 
can  gain  a  preference  over  bankrupts'  estates. 

The  ground  of  the  decision  in  H.  Bl.  was,  that  the  plaintiff 
in  the  attachment,  residing  in  England,  had,  contraiy  to  the 
laws  of  England,  founded  that  attachment,  on  an  act  done  there 
by  him,  viz:  an  affidavit  before  the  mayor  of  Lancaster.  H.  BL, 
689,  694.  And  it  is  said,  that  a  foreigner  coming  into  England, 
after  recovering  such  money  on  an  attachment,  could  not  be 
there  sued.  Id.,  693. 

The  foundation  of  the  judgment  in  4  T.  B.  was,  that  the  party 
residing  in  England,  knowing  of  the  commission  and  assign- 
ment. iaAii8ixutt«^  an  affidavit  on  which  the  attachment  was 
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founded »  to  Bbode  Island^  to  gain  a  priority.  Therefore,  as 
personal  property  is  governed  by  the  law,  which  govems  the 
persons  of  the  owner:  H.  Bl.,  691;  YatteL  lib.,  2  c.  7,  sec.  85; 
0.  Sseo.  109,  110;  4  T.  B.,  184,  these  attachments  instituted 
contrary  to  that  law  were  of  no  effect.  But  in  the  present  in* 
stance,  the  now  defendant  was  not  retained  by  any  law  from 
bringing  the  attachment.  He  did  not  bring  it  to  attach  the  ef» 
^ects  of  Messier  &  Co.,  but  of  Fairchild.  A  competent  court 
has  determined  that  the  property  attached  was  Fairchild's,  and 
we  have  no  power  to  luiravel  or  overhaul  its  proceedings. 
Amery  recovered  the  money  b(ma  fide  for  a  just  debt,  and  the 
now  plaintiff  cannot  bring  it  back  from  him.  Oowp.,  200. 

Admitting  that  the  plaintiff  has  equal  equity  with  the  defend- 
ant, and  that  the  decree  of  the  foreign  tribunal  was  out  of  the 
question,  where  there  is  equal  equity,  possession  fairly  obtained 
must  prevail.  Doug.,  617. 

The  owners  appointed  Fairchild  master  of  their  vessel,  and 
their  agent.  They  axe,  therefore,  to  be  affected  by  his  miscon- 
duct, and  that  of  his  substitute,  and  not  Amery,  between  whom 
and  either  of  them,  it  is  not  alleged  that  there  was  any  collu- 
sion. 

There  can  scarcely  be  cited  a  stronger  case  to  prove  ihat  the 
decisions  of  foreign  tribunals  are  condusive,  than  those  of  Sob- 
mona  v.  Boss,  H.  Bl.,  181,  n.  a.,  and  Jottei  etalY.  DeponMeu  et 
al.;  and  Neale  e<  oL  v.  OoUingham  et  a{.,  Id.,  182  n.,  upon  duly 
attending  to  all  the  circumstances  stated. 

Several  cases  have  been  dted  by  the  plaintiff's  counsel,  to 
which  many  more  may  be  added.  2  Bl.  Bep.  1221;  2  Wila,  807; 
2  Burr.,  665;  8  Salk.,  861;  8  Bac.,  26;  2  Bl.  Bep.,  1177;  ST 
Burr.,  936;  1  Bl.  Bep.,  196;  Lofft,  621;  4  T.  B.,  468,  to  prove 
that  where  a  verdict  is  substantially  right,  a  new  trial  ought  not 
to  be  granted.  The  law  certainly  is  and  ought  to  be  so.  Bui 
these  cases  do  not  apply  to  the  motion  before  the  court,  because 
the  verdict  was  entered  with  liberty  to  move  for  a  new  trial,  and 
it  was  the  understanding  of  both  parties,  that  the  point  of  law 
must  be  argued  before  the  court  on  this  motion. 

New  trial  awarded. 


Effect  of  Fobbion  JuDOifEiiTS.---Tlie  Eni^iah  oonunon  law  has  gone 
further  than  the  law  of  any  other  nation  .in  its  respeet  for  the  judgments  of 
foreign  tribunals.  This  is  simply  on  the  gionnd  of  international  comity  r 
for,  by  the  law  of  nations,  no  sovereign  is  bound,  imless  by  special  com- 
pact, to  execute  within  his  dominions  a  judgment  rendered  by  the  tri- 
bunals of  another  state.    Wheaton's  Inter.  L.,  sec  147.    Tins  author,  la 
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«ec.  148,  is  believed  to  give  the  correct  sammaiy  of  the  English  lar,  as  fol* 
lows  :    *'By  the  law  of  England,  the  judgment  of  a  foreign  tribunal,  of 
competent  jurisdiction,  is  conduaiye,  where  the  same  matter  comes  inci- 
dentally into  controversy  between  the  same  parties ;  and  full  effect  is  given 
to  the  exeepiio  rei  judieata  where  it  is  pleaded  in  bar  of  a  new  suit  for  the 
eame  cause  of  action.    A  foreign  judgment  is  prima  /ade  evidence  where 
the  party  claiming  the  benefit  of  it  applies  to  the  English  oonrts  to  enforce 
it ;  and  it  lies  on  the  defendant  to  impeach  the  justice  of  it,  or  to  show 
that  it  was  irregularly  obtained.    If  this  is  not  shown,  it  is  received  as  evi- 
dence of  a  debt,  for  which  a  new  judgment  is  rendered  in  the  English 
court  and  execution  awarded.    But  if  it  appears  by  the  record  of  the  pro- 
ceedings on  which  the  original  judgment  was  founded,  that  it  was  unjustly 
or  fraudulently  obtained,  without  actual  personal  notice  to  the  party  af- 
fected by  it,  or  if  it  is  clearly  and  unequivocally  shown,  by  extrinsic  evidence^ 
that  the  judgment  has  manifestly  proceeded  on  false  premises  or  inadequate 
reasons,  or  upon  a  palpable  mistake  of  local  or  foreign  law,  it  will  not  be 
enforced  by  the  En^^ish  tribunala"     Late  adjudications,  however,  in 
England,  are  against  this  last  assertion.    Thus,  in  Oeueriqve  v.  Imrie,  4  H. 
L.  Cas.  445,  a  leading  case,  a  judgment  of  a  F^nch  icourt  was  held  con- 
clusive, although  it  had  decided  on  a  mistake  of  the  English  law,  because 
it  was  held  it  was  the  defendant's  own  fault  if  he  did  not  bring  the  "Ri^gliA 
law  to  the  notice  of  the  tribunal    But,  in  a  veiy  late  case  in  England, 
Meyer  v.  ScMi,  I  C.  P.  868,  the  court  held  that  a  judgment  of  a  l^ench 
court  was  not  conclusive,  where  it  was  palpable  the  court  erred  in  respect 
to  its  own  law.    In  the  cases  of  Ooddard  v.  Cfray,  L.  R.  6,  Q.  R  139,  and 
Sthibsby  v.  WtMUnhoh,  Id.  155,  decided  in  1870i  the  subject  was  elaborately 
diBcussed.    In  the  former,  it  was  held  to  be  no  bar  to  an  action  on  a  judg- 
ment In  pereonam  of  a  foreign  court  having  jurisdiction  over  the  parties  and 
cause,  that  the  foreign  tribunal  has  put  a  construction  erroneous,  according 
to  English  law,  on  an  English  contract    In  the  latter,  it  was  held  that  a 
judgment  of  a  foreign  court,  obtained  in  default  of  appearance  against  a 
defendant,  cannot  be  enforced  in  an  English  court,  where  the  defendant,  at 
the  time  the  suit  commenced,  was  not  a  subject  of  nor  resident  in  the  coun- 
try in  which  the  judgment  was  obtained ;  for  there  existed  nothing  impos- 
ing on  the  defendant  any  duty  to  obey  the  judgment    No  better  statement 
of  the  principle  to  control  in  such  cases  can  be  given  than  by  Vice-Chan- 
celor  Wigram,  in  Eendermm  v.  Emdereonj  8  Hare  115,  holding :  "  Where  a 
given  matter  becomes  the  subject  of  litigation  in,  and  adjudication  by,  a 
court  of  competent  jurisdiction,  the  court  requires  the  parties  to  that  liti- 
gation to  bring  forward  their  whole  case,  and  will  not  (except  under  special 
circumstances)  permit  the  same  parties,  to  open  the  same  subject  of  litiga- 
tion in  respect  of  matter  which  might  have  been  brought  forward. "    Story, 
Conf.  Laws,  sec.  606,  very  truly  says :    "The  present  inclination  of  the 
English  seems  to  be  to  sustain  the  conclusiveness  of  foreign  judgments." 

Amebican  Doctrine. — "  The  general  doctrine  maintained  in  the  Ameri- 
can courts,  in  relation  to  foreign  judgments,  certainly  is  that  they  are 
prima  fade  evidence,  but  that  Uiey  are  impeachable.  But  how  far,  and  to 
what  extent,  this  doctrine  is  to  be  carried,  does  not  seem  to  be  definitely 
settled.  It  has  been  declared  that  the  jurisdiction  of  the  court,  and  its 
power  over  the  parties  and  things  in  controversy,  may  be  inquired  into ;  and 
that  the  judgment  may  be  impeached  for  fraud.  Beyond  this,  no  definite 
lines  have,  as  yet,  been  drawn."  Story,  Conf.  L.,  sec  608.  And  Free- 
nan,  in  his  work  on  judgments,  sec.  196,  says :  "  The  majority  of  the  re- 
ported American  cases  were  decided  prior  to  those  English  decisions  which 
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have  resnltad  in  enhancing  tlie  dignity  of  foreign  jadgmente  In  tbat  conn* 
try.  It  will  accordingly  be  found  that  the  greater  nnmberof  the  American 
oonrto  have  dedared  in  &vor  of  the  law  as  it  ia  stated  in  PhUUgmr,  Hunter, 
2  H.  BL  410,  and  by  which  the  foreign  judgment  is  regarded  as  examinable 
on  the  merits. "  A  late  decision  in  Kentucky  is  noticeable,  as  the  court 
held  a  simihir  principle  to  that  in  Schibtby  ▼.  Wedenhob,  in  England,  already 
noticed.  Indeed,  it  is  a  principle  that  must  be  uniTorsally  adopted.  In 
Kerr  v.  Condy,  9  Bush,  372,  it  was  held  that  a  court  will  not  presume  the 
existence  of  a  debt  or  legal  obligation  by  reason  of  a  foreign  judgment, 
where  the  person  sought  to  be  charged  has  not  been  offered  an  opportunity 
to  make  defense^  unless  every  fact  necessary  to  authorise  the  foreign  court, 
under  the  laws  of  the  place,  to  render  such  judgment  is  made  to  appeav 

Bee PMpeY.  Ihffy,  11  Nov.,  8a 
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[Butasna  Ooun.   2  TiAsn,  94.] 

Rent  Chabos— Mat  be  Taken  in  Execution.— a  grant  of  all  one's 
interest  in  land,  reserving  an  annual  rent,  payable  to  the  grantor, 
his  heirs  and  assigns,  with  the  proviso  that  if  the  grantee  shall  pay  a 
certain  sum  by  installments  the  rent  should  cease,  is  a  rent  charge, 
and  the  interest  of  the  grantor  may  be  taken  in  execution  and  sold. 

A  VEBDioT  was  taken  for  the  plaintiff  on  the  second  of  Sep- 
tember last,  subject  to  the  court's  opinion,  on  the  following  case, 
for  sixty'SiE  dollars  and  sixty-six  cents.  Oharles  Hurst,  being 
seiaed  of  sundry  lots  of  ground  in  the  cily  of  Philadelphia, 
conveyed  to  the  defendant  Lithgrow,  his  heirs  and  assigns,  a 
certain  lot  of  ground  bounded,  etc.,  reserving  the  yearly  rent 
of  sixty-six  dollars  and  sixty-six  cents,  payable  thereout  to  Hurst» 
his  heirs  and  assigns.  In  the  conveyance  were  inserted  clauses 
of  entry  and  distress,  if  the  rent  should  be  in  arrear,  and  of 
re-entiy  on  the  premises,  in  case  no  distress  could  be  found,  and 
also  a  covenant  of  quiet  enjoyment.  Then  came  the  following 
clause:  "  Provided  always,  that  if  the  said  Edward,  his  heirs  or 
assigns,  shall  pay  to  the  said  Charles  eleven  hundred  and  eleven 
dollars  and  ninety  one-hundredths,  in  four  equal  annual  pay- 
ments, on  the  seventeenth  day  of  May,  1787, 1788,  1789  and 
1790,  then  the  aforesaid  rent  charge  should  cease/'  The  deed 
also  contained  covenants  on  the  part  of  the  grantee  to  pay  the 
yearly  rent  charge,  and  also  the  aforesaid  eleven  hundred  and 
eleven  dollars  and  ninety  one-hundredths,  according  to  the  in- 
stallments, and  was  dated  on  the  seventeenth  Uay,  1784. 

On  the  second  July,  1787,  the  executors  of  William  Brown- 
john  obtained  judgment  against  Charles  Hurst,  and  on  the 
twenty-fourth  December,  1789,  James  Ash,  Esq.,  sheriff  of  the 
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county  of  Fhiladelpliia»  conveyed  to  the  plaintiff,  his  heirs  and 
assigns,  sundry  rent  charges,  the  rent  charge  in  question  being 
one  of  them,  subject  to  the  proportional  part  of  a  mortgage  for 
two  thousand  two  hundred  and  fifty  pounds,  and  interest  from 
the  eleyenth  of  November,  1770,  payable  to  Robert  Edward  Fell. 
The  question  submitted  was,  whether  the  rent  reserved  was  to 
be  considered  as  a  rent  charge  and  could  be  taken  in  execution  t 

Messrs.  TUgkmam  and  Rawle,  for  the  defendant.  This  convey- 
ance must  be  judged  of  on  the  mere  face  of  it,  and  no  fraudu- 
lent design  is  to  be  imputed  to  the  contracting  parties.  The 
point  is,  what  was  their  intenion  ?  for  that  must  oontrol  the 
operation  of  the  deed.  It  is  an  absolute  conveyance  of  all  the 
interest  of  the  grantor,  and  is  equivalent  to  the  taking  back  a 
mortgage  for  the  consideration  money,  with  a  covenant  in  gross 
to  pay  interest  money  in  the  meanwhile.  This  interest  money, 
which  is  miscalled  by  the  parties  a  rent  charge,  cannot  be  con- 
sidered as  real  estate  subject  to  a  sheriff's  sale.  If  the  grantor 
had  died,  would  his  executors  or  his  heirs  be  entitled  to  the  ar- 
rears ?  If  there  had  been  an  action  in  the  grantee  to  redeem  or 
not  to  redeem,  at  his  option,  the  intervening  interest  might  be 
considered  as  a  rent  charge.  Here  he  has  no  such  election,  and 
he  has  covenanted  by  an  absolute,  substantial,  independent 
clause,  to  pay  off  the  consideration  money  of  eleven  hundred 
and  eleven  dollars  and  ninety  one-hundredths  at  limited  periods. 

The  grantor  by  no  act  of  his  own  prevents  the  grantee  from 
paying  the  sum,  and  thereby  frees  himself  from  the  payment  of 
the  yearly  sum.  One  of  the  installments  had  actually  become 
due  when  the  judgment  was  obtained.  And  the  sheriff's  ven- 
dee could  not  possibly  be  placed  in  a  better  situation  than  Charles 
Hurst,  whose  property  was  sold. 

The  court  stopped  Messrs.  IngenoU  and  Leiois  from  speaking 
to  the  question,  on  the  part  of  the  plaintiff.  They  were  clearly 
of  opinion  that  the  deed  created  a  rent  chaige;  the  powers  of 
distress  and  re-entiy  evidently  show  it,  after  the  grantor  made 
over  his  whole  estate  to  the  grantee  in  fee-simple.  See  2  BL 
Com.  42.  A  much  less  interest  than  what  Charles  Hurst  had 
in  the  premises,  might  have  been  seized  in  execution  and  sold 
by  the  sheriff.  All  possible  contingent  titles  in  lands,  accom- 
panied with  a  real  interest,  might  be  thus  seized  and  sold. 

It  is  true,  the  covenant  and  proviso  run  with  the  land.  And 
the  plaintiff  may  enforce  the  defendant's  covenant  to  pay  the 
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money  in  eztingoishment  of  the  rent,  and  vioe  ifer$a.    Bat  unti! 
the  money  is  paid  the  deed  wean  erezj  feature  of  a  sent  bhaige. 
Judgment  for  the  plaintifE 

The  text  vriten  on  ezeeatioiis  refer  to  this  oaw  in  <ndsr  to  flliutmte  the 
nature  of  the  estate  that  can  be  taken  in  ezeeotion.  It  Is  thus  died  by 
Freeman  on  Execations,  sec.  172;  hy  Herman  on  Kxecntiops,  sea  129;  and 
by  BoTer  on  Jadidal  Sales,  sea  536.  It  is  also  dtod  hi  Momomr.Jhrmktr, 
SBawk,  196;  andCh|^  y.  Webdtr,  41SL2BS. 


Graham  v.  Biokham. 

oooB.  sn«sB«iSs.8.a4niiais^]4a] 

Baooyxsr  of  Daxaoes  betokd  Pbkaltt.— When  the  penalty  of  a 
tract  Is  not  in  the  nature  of  stated  and  ascertained  damsgeson  non-per- 
formanoey  the  iajured  party  may  recoyer  damages  beyond  the  penalty. 

A  TSBDiCT  was  agreed  to  be  entered  for  the  plaintiff  for  one 
thousand  seven  hundred  and  ninety-eight  pounds  twelve  shil* 
lings  and  twopence  damages,  on  the  first  of  April  last,  for  not 
performing  a  stock  contract,  subject  to  the  opinion  of  the  court 
whether  more  than  one  thousand  pounds  damages  wexe  reoor- 
erable. 

The  words  of  the  written  oontraot  were  as  follows: 

«I  acknowledge  to  have  bought  from  William  Ghraham  seven* 
teen  thousand  three  hundred  and  thirty-four  dollars  and  seventy* 
six  cents  of  six  per  cent,  stock  of  the  United  States,  to  be  deliv* 
ered  to  me  on  first  July  next,  on  my  paying  to  him  on  or  before 
the  transferring  the  same,  twenty-two  thousand  three  hundred 
and  eighteen  dollars  and  forty-nine  cents  specie.  And  for  the 
faithful  performance  of  the  agreement,  I  bind  myself,  my  heirs 
and  executors  in  the  sum  of  one  thousand  pounds,  to  be  paid  to 
the  said  Qraham,  or  his  order,  incase  the  same  is  not  fully  com- 
plied with  by  me.  Gsobqs  Buoehax." 

"January  17,  ITOa.** 

Stock  had  greatly  f allent  when  the  day  of  perfonnance  of  the 
contract  amved. 

For  the  plaintiff,  it  was  urged  hj  Messrs.  TOhgman  and 
IngersoU,  that  it  was  optional  in  the  party  institutiiig  a  suit 
to  proceed  for  the  penalty  or  go  for  damages.  Where  there 
is  a  penalty  and  covenants  in  the  same  deed,  the  plaintiff  has 
his  election  to  bring  debt  for  the  penalty,  or  an  action  of  cove- 
nant for  damages,  to  ties  quotiea;  1  Bl.  Bep.  896;  8  Burr.  1351. 
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In  the  pzixunpal  case,  the  point  submitted  dependa  cm  the 
trae  intention  of  the  parties,  and  the  only  question  will  be 
whether  the  penalty  contained  in  the  written  instrument  was  in 
nature  of  stated  damages:  1  Bl.  Bep.  878.  For  it  is  agreed 
that  where  a  particular  sum  is  liquidated  and  ascertained  as  the 
measure  of  damages,  neither  courts  of  law  nor  equity  will  inter- 
pose to  relieve:  4  Burr.  2228;  H.  Bl.  282;  2  Atk.  198.  But 
where  the  precise  sum  of  the  penalty  is  not  of  the  essence  of  the 
agreement,  the  real  damages  suffered  must  necessarily  be  the 
true  rule.  Even  chancery  will  decree  a  specific  execution  of 
articles,  though  the  defendant  insists  to  forfeit  the  penalty 
thereof:  2  Atk.  871.  And  now  at  law  the  party  may  recover 
more  than  his  penalty:  2  T.  B.  888,  889.  It  is  contended  in 
this  case  the  parties  could  never  have  intended  to  make  the 
penalty  the  measure  of  damages,  in  all  possible  events. 

For  the  defendant,  Messrs.  Jjetois  and  Baide  contended  that 
a  distinction  exists  in  the  books  of  equity  between  the  parties 
suing  for  relief.  Chancery  will  carry  the  debt  beyond  the  pen- 
alty in  some  cases  where  the  debtor  applies  for  equity;  but  in 
no  case  at  the  instance  of  the  creditor,  where  he  has  chosen  his 
own  security  in  the  event  of  non-payment:  1  Yem.  860;  2  Cha. 
Ca.  182;  16  Yin.  808,  pi.  10  in  marg.  A.  sells  to  B.  with  war- 
ranty, and  enters  into  a  recognizance  of  one  thousand  pounds 
for  quiet  enjoyment.  B.  was  disturbed  and  sustained  a  greater 
loss  than  one  thousand  pounds,  yet  chancery  would  not  give 
relief  beyond  the  penalty  of  the  recognizance:  16  Yin.  801,  pi. 
8,  cites  Oha.  Bep.  95.  Ohancery  will  not  relieve  against  pen- 
alties in  the  nature  of  adjusted  damages.  The  penalty  is  in- 
tended as  a  hedge  for  securing  the  covenant:  16  Yin.  802,  pi. 
£,  dtes  Finch  Bep.  117. 

Where  there  is  an  express  undertaking  by  the  defendant,  and 
a  penalty  superadded,  then  possibly  under  the  modem  resolu«« 
tions,  damages  may  go  beyond  the  penalty;  but  it  is  observable, 
that  in  the  written  contract  signed  by  the  defendant^  and  in  the 
counter-contract  signed  by  the  plaintiff,  which  is  couched  in  the 
same  terms,  mutaiis  mtUandiSf  that  there  is  no  express  promise, 
on  the  part  of  the  defendant,  to  pay  the  money,  nor  are  there 
mutual  promises.  A  matter  precedent  was  to  be  done  by  the 
defendant,  before  the  plaintiff  was  to  transfer  the  stock.  The 
contract  does  not  stop  at  the  purchase  and  price  stipulated,  but 
goes  on  to  declare  the  sum,  which  shall  be  paid  by  either  party 
in  case  of  failure.  The  parties  seem  to  have  contemplated  thia 
sum  as  the  measure  of  stated  damages,  and  that  the  instrument 
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Bhoald  operate  as  a  kind  of  negotiable  note,  capable  of 
indorsed  over,  in  the  event  of  non-performance. 

The  plaintiff  replied  that  the  cases  cited  by  the  defendant 
have  been  overruled  by  the  later  authorities.  !nie  introduction 
of  a  penalty  into  an  agreement  shall  not  shelter  a  defendant 
from  performing  his  contract:  2  Atk.  871.  It  is  superadded  to 
enforce  the  contract. 

If  the  plaintiff  was  not  entitled  to  recover,  unless  on  the 
ground  of  an  express  promise  in  the  defendant,  or  of  mutual 
promises,  and  none  such  exist  in  the  instrument,  the  question 
submitted  ought  to  have  been,  whether  he  could  recover  any* 
thing  under  the  contract,  and  not  whether  he  should  be  limited 
to  one  thousand  pounds.  An  argument  which  proves  too  much 
must  be  admitted  to  be  very  defective.  But  what  are  the  facta 
to  be  collected  from  the  written  papers  ?  The  plaintiff  acknowl* 
edges  that  he  sold  stock  in  his  counter-contract;  the  defendant, 
under  his  hand,  acknowledges  that  he  has  bought  stock,  and 
both  papers  specify  the  price,  the  day  of  payment  and  transfer, 
as  concurrent  acts,  and  that  for  the  faithful  performance  of  the^ 
agreement,  each  binds  himself  to  the  other  in  one  thousand 
pounds.  It  is  evident,  therefore,  that  here  are  mutual  express* 
promises  on  both  sides. 

Either  the  one  thousand  pounds  was  to  be  recovered  in  case 
of  failure,  in  all  events,  or  it  must  be  deemed  a  mere  penalty  to 
enforce  the  observance  of  the  contract.  It  would  be  too  mon- 
strous to  suppose  that  if  the  plaintiff  had  suffered  the  loss  of 
a  small  sum,  he  should  be  entitled  to  the  whole  one  thousand 
pounds;  and  therefore,  as  he  had  suffered  larger  damages  than 
the  penalty,  he  is  entitled  to  more  than  its  amount. 

By  CouBT.  This  action  has  been  properly  compared  to  a  suit 
brought  on  a  deed.  If  there  had  been  a  seal  affixed  to  the  in- 
strument, the  real  damages  sustained  might  have  been  recovered 
in  an  action  of  covenant,  though  they  exceeded  the  penalty. 

Here  was  a  contract  for  the  payment  and  delivery  of  stock  on 
a  certain  day,  at  a  stipulated  price.  It  is  probable  that  neither 
of  the  parties  had  an  idea  that  the  difference  in  the  market  price- 
of  stock  would  have  been  so  great  at  the  time  of  the  tiansf  er  aa 
it  proved  to  be  in  the  event;  but  they  never  could  have  intended 
that  the  penalty  of  one  thousand  pounds  should  have  been  .the 
stated,  ascertained  damages  ia  all  possible  cases  of  failure. 

The  remedies  on  both  sides  on  non-performance  must  be  sup- 
posed mutual  and  equal.  Suppose,  then,  stock  had  risen  three- 
pence in  the  pound  at  the  time  of  delivery,  and  Bickham  should 
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Bostain  a  loss  of  eighty  poands,  or  ihezeabouts,  by  Qrabam's 
noD-peiformanoe,  would  he  be  allowed  to  recoTer  the  whole 
one  thousand  pounds  by  the  court?  Oertainly  not.  Bj  parity 
of  reason,  therefore,  if  stock  had  risen  so  extravagantly  that 
one  thousand  pounds  would  not  have  been  a  compensation  for 
his  damages,  he  ought  not  to  be  restrained  by  the  penalty.  So 
in  the  case  of  the  now  plaintiff.  If  his  damages  had  been  only 
eighty  pounds,  the  court  would  never  have  given  him  judgment 
for  one  thousand  pounds;  and  since  in  the  event  he  has  suffered 
beyond  the  penalty,  the  court  are  constrained  to  say  that  judg- 
ment must  be  entered  for  the  plaintiff  for  seventeen  hundred 
and  ninety-eighty  pounds  twelve  shillings  and  twopence  dam- 
ages. 

The  matter  upon  which  the  coixrt  was  called  upon  to  dedde  in  this  case, 
IB  one  of  great  importance,  and  requires  some  extended  notice  in  a  note.  It 
will  be  found  necessary  to  consider  it  under  two  heads:  I.  Whether  tho 
agreement  to  pay  a  sum  of  money  on  a  breach  of  contract  is  to  be  regarded 
as  liquidated  damages,  or  as  a  penalty;  2.  Whether,  if  a  penalty,  arecoveiy 
can  be  had  beyond  the  amount  of  the  penalty. 

Whether  Liquidated  Damages  or  Penalty.— The  importance  of  de- 
termining this  point  depends  upon  the  rule  of  law,  that  when  the  damages 
are  stated  or  liquidated,  as  it  is  termed,  the  amount  stated  is  the  precise  sum 
recovered,  or  the  measure  of  damages  in  the  particular  instance;  whereaa, 
in  case  of  a  penalty,  the  amount  is  not  so  fixed.  The  oourts  are,  therefore, 
first  of  all  compelled  to  detennine  the  nature  of  the  contract  It  is  here 
that  much  uncertainty  and  vsiiance  of  decision  are  found;  because  few 
general  rules  can  be  established,  as  each  case  may  present  peculiar  facts 
and  circumstances,  on  which  may  depend  the  decision  of  that  particular 
case.  Whether  the  contract  may  be  one  to  pay  liquidated  damages  or  a 
penalty,  will  be,  therefore,  to  a  great  extent,  determined  by  construction, 
by  a  consideration  of  the  terms  of  the  instrument,  the  subject-matter, 
and  the  intention  of  the  parties.  It  will  be  observed  how  the  court  in  this 
case  sought  for  the  intention  of  the  parties,  making  the  decision  depend  on 
it  However,  from  the  frequent  consideration  of  these  contracts,  courts 
have  established  and  agreed  upon  a  few  general  mlee  of  oonstmction,  which 
control  the  language  of  the  partiea 

In  the  first  place,  all  the  cases  show  a  disinelination  to  regard  the  sum 
agreed  upon  as  liquidated  damages,  which  would  absolutely  determine  the 
amount  of  recovery  irrespective  of  the  quanitim  of  loss  or  damage;  and  for 
this  reason  the  language  of  the  parties  will  be  disrsgarded,  where  the 
equity  of  the  case  makes  it  necessary.  So  it  will  make  no  difference  what 
the  parties  call  the  sum;  no  matter  how  they  describe  it  as  "liquidated,** 
'*  stated,"  or  "  stipulated  *'  damages,  the  court  will  not»  therefore,  regard  it 
as  such.  They  all  pretty  well  agree  on  this  point  Parke  R  remarks  in 
Homer  v.  Flmtoff,  9  M.  &  W.  $78:  "When  parties  say  that  the  same  as- 
certained sum  shall  be  paid  for  the  breach  of  any  article  of  the  agreement, 
however  minute  or  unimportant,  they  must  be  considered  as  not  meaning 
exactly  what  they  say,  and  a  oontiary  intention  may  be  collected  from 
other  parts  of  the  agreement"    To  the  same  eflfoct*  KembU  v.  Farrm,  • 
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Bing.  141;  Thorauffkgoad  ▼.  WdOser,  2  Jonesy  L.  15;  Barrage  ▼.  Krump,  3 
Id.  330;  8hre9e  ▼.  Brenton^  61  Pa.  St.  175;  Orand  Tower  Co.  y.  PhiUqM,  23 
WalL  471;  Field  on  Damages,  sec  136L  The  leading  cases  In  En^^d  are 
AeOey  ▼.  Weldon,  2  Boe.  &  P.  846,  and  KemUe  ▼.  Farren^  6  Bing  141,  and 
to  these,  especially  the  latter,  tiie  sabeeqnent  cases,  both  there  and  in 
this  country,  refer  for  principles  of  constraction  to  determine  whether  the 
damages  are  liquidated  or  are  in  the  nature  of  a  penalty.  In  AeUey  v. 
Weldon,  the  defendant  entered  into  an  agreement  to  perform  at  the  plaint- 
iff's theatre,  to  attend  rehearsals,  pay  fines,  etc,  and  a  dause  was  inserted 
that  if  either  neglected  to  perform  his  agreement,  he  should  pay  two  hun* 
dred  pounds.  The  declaration  avened  a  refusal  to  perform.  A  verdict  for 
twenty  pounds  was  given,  subject  to  the  opinion  of  the  court»  if  it  found  the 
damages  liquidated,  to  be  entered  for  two  hundred  pounds.  Lord  Eldon, 
then  chief  justice  of  the  common  pleas,  said  he  felt  embarrassed  to  extract 
a  correct  principle  from  the  decisions,  but  this  appeared  to  him  to  be  correct: 
^'That  where  a  doubt  is  stated  whether  the  sum  inserted  be  intended  as  a 
penalty  or  not,  if  a  certain  damage,  less  than  that  sum,  is  made  payable 
upon  the  face  of  the  same  instrument,  in  case  the  act  intended  to  be  pro- 
hibited be  done,  that  sum  shall  be  construed  to  be  a  penalty;  though  the 
mere  fact  ot  the  sum  being  apparently  enormous  and  excessive,  would  not 
prevent  it  being  considered  as  liquidated  damages."  The  sum  was  held  in 
this  case  to  be  a  penalty.  This  decision  gave  us  the  principle  of  construc- 
tion, that  the  payment  of  a  relatively  large  sum  on  faHure  of  payment  of  a 
emidl  sum  will  cause  the  damages  to  be  regarded  as  a  penalty,  there  being 
nothing  besides  to  oppose  this  construction. 

The  case  of  KenMe  v.  Farren  was  almost  similar  in  the  natnze  of  the 
contract  The  defendant  agreed  to  act  as  principal  comedian  for  four 
seasons,  and  to  conform  to  certain  rules,  and  the  plaintiff  agreed  to  pay 
him  three  pounds  six  shillings  and  eightpence  every  night  the  theatre 
should  be  open.  There  was  a  dause  in  the  agreement  whidi  read,  that  if 
either  party  failed  to  fulfill  his  agreement,  or  any  part  thereof  or  any  stipu- 
lation therein  contained,  such  party  should  pay  the  other  the  sum  of  one 
thousand  pounds,  to  which  sum  it  was  agreed  ^e  damages  should  amount, 
and  which  sum  was  declared  by  the  parties  to  be  "liquidated  and  asoer 
tained  damages,  and  nota  penalty  or  a  penal  sum,  or  in  the  nature  thereol" 
The  breach  allured  was  a  refusal  to  act  during  the  second  season.  A 
verdict  was  given  for  seven  hundred  and  fifty  pounds.*  A  motion  was 
made  to  increase  it  to  one  thousand  pounds,  which  was  denied  by  Tindal, 
C.  J.,  who  hdd  it  a  penalty,  notwithstanding  the  strong  expressions  used 
by  the  parties.  In  his  opinion,  Tindal,  C.  J.,  said:  "  If  the  clause  had 
been  limited  to  breaches  which  were  of  an  uncertain  nature  and  amount, 
we  should  have  thought  it  would  have  the  effect  of  ascertaining  the  dam- 
ages upon  any  such  breach  at  one  thousand  pounds. "  From  this  case  arose 
the  prindple  of  construction,  that  where  a  sum  is  to  be  paid  on  a  breach  of 
a  contract,  when  it  is  possible  to  measure  the  damage  on  the  breach  by  an 
exact  sum,  it  will  be  regarded  as  a  penalty;  and  as  stated  in  a  late  EngUsh 
case,  Magee  v.  LaveU,  L.  R.  107,  by  Coleridge,  C.  J.,  where  the  contract 
contains  a  variety  of  stipulations  of  different  degrees  of  importance,  and 
one  laige  sum  is  stated  at  the  end,  to  be  paid  on  breach  of  performance  of 
any,  that  must  be  considered  as  a  penalty.  The  doctrine  of  Kemble  v.  Far^ 
ren  has  been  followed  in  England  in  Edwards  v.  WUUama,  5  Taunt  247; 
Crisdee  v.  BoUon,  3  C.  &  P.  240;  Bat/s  v.  Ancell,  5  Bing.  N.  C.  390;  Beckham 
v.  Drake,  8  M.  &  W.  846;  Homer  v.  FUrOoff,  9  Id.  678;  OaUworthp  v.  StntU, 
I  Exch.  659;  Atkyne  v.  JTiwiier,  4  Id.  776;  Sparrow  y.  Parie^  7  IL  &  N.  594; 
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Dwoiu  T.  Penftm,  6  B.  &  G.  216;  Sokiaer  y.  Fergvofmy  7  G.  K  716;  Qttm  v. 
PHee,  16  M.  &  W.  346;  /^ato^tiMon  y.  CZar£,  14  Id.  187;  and  in  the  late 
eases  of  lAa  v.  WMaker,  L.  R.  8  0.  P.  70,  and  Mtigee  v.  LatfeO,  L.  R.  9 
G.  P.  107.  Parke,  B.,  is  impposed  to  have  given  a  dear  statement  of  the 
Knglish  law  in  Athyna  v.  Kfumier^  9upra,  Referring  to  Kemble  ▼.  Farren^ 
he  says:  "That  decision  has  since  been  acted  npon  in  several  cases,  and  I 
do  not  mean  to  dispute  its  authority.  Therefore,  if  a  party  agrees  to  pay 
one  thousand  pounds  on  several  events,  all  of  which  are  capable  of  accurate 
valuation,  the  sum  must  be  construed  as  a  penalty,  and  not  as  liquidated 
damages.  But  if  there  be  a  contract,  consisting  of  one  or  more  stipulations, 
the  breach  of  which  cannot  be  measured,  then  the  parties  must  be  taken  to 
have  meant  that  the  sum  agreed  on  was  to  be  liquidated  damages,  and  not 
a  penalty." 

It  will  be  instructive  to  examine  some  English  cases,  and  see  how  these 
principles  of  construction  were  applied. 

In  Lowe  v.  Peers^  4  Burr.  2225,  a  case  often  referred  to  in  this  connection, 
the  defendant  stipulated  to  i>ay  one  thousand  pounds  within  three  months 
next  after  he  should  many  any  one  else  but  the  plaintiff;  this  was  held  to 
be  liquidated  damiages.  In  Daviea  v.  PerUoUf  A.  agreed  to  sell  to  B.  the 
stock  and  good  will  of  his  business,  and  to  demiae  to  him  his  house,  in 
which  the  business  was  carried  on,  for  which  B.  was  to  pay  eight  hundred 
pounds,  and  to  take  furniture  and  fixtures  at  a  valuation,  which  were  after- 
wards valued  at  one  hundred  and  seventy-four  pounds.  A.  agreed  not  to 
cany  on  the  business  within  five  miles  of  the  house.  And  for  the  perform- 
ance each  bound  himself  in  the  penal  sum  of  &7e  hundred  pounds,  to  be 
recoverable  for  breach  of  the  said  agreement,  as  and  by  way  of  liquidated 
damages.  It  was  held  that  this  sum  was  a  penalty.  Abbott,  G.  J.,  refer- 
ring to  the  agreement,  said:  *' Whoever  fnuned  this  agreement  does  not 
appear  to  have  had  any  very  dear  idea  of  the  distinction  between  a  penalty 
and  liquidated  damages;  for  the  sum  of  Bye  hundred  pounds  Is  described 
in  the  same  sentence  as  a  penal  sum,  and  as  liquidated  damages.  Now 
both  expressions  cannot  be  satisfied.  We  must  therefore  look  to  the  whole 
of  the  agreement  in  order  to  ascertain  whether  the  five  hundred  pounds  was 
intended  to  be  a  penalty  or  liquidated  damages;  and  considering  the  whole 
agreement,  we  think  it  was  dearly  intended  as  a  penalty  to  secure  such 
damages  as  the  party  injured  ought  to  receive." 

In  Sainler  v.  Ferguaon,  the  defendant  agreed  not  to  "  practice  as  surgeon 
or  apothecary,  at  Madesfield,  or  within  seven  miles  thereof  under  a 
penalty  of  five  hundred  pounds."  It  was  hdd  not  to  be  a  penalty,  but 
liquidated  damages.  Goleman,  J.,  said  :  "Although  the  word  'penalty,' 
which  would  prkna/ade  exdude  the  notion  of  stipulated  damages,  is  used 
here,  yet  we  must  look  at  the  nature  of  the  agreement,  and  the  surrounding 
circumstances,  to  see  whether  the  parties  intended  the  sum  mentioned  to 
be  a  penalty  or  stipulated  damages.  Gonsidering  the  nature  of  the  agree- 
ment, and  the  difficulty  the  plaintiff  would  be  under  in  showing  what  spe- 
dfio  damage  he  had  sustained  from  the  defendant's  breach  of  it,  we  can 
only  reasonably  construe  it  to  be  a  contract  for  stipulated  and  ascertained 
damages." 

In  Oreen  v.  iVJee,  13  M.  &  W.  695,  affirmed  16  M.& W.  846,  the  defend- 
ant had  contracted  not  to  practice  as  a  performer  within  a  certain  district, 
and  bound  himself  to  the  plaintiff  in  the  sum  of  five  thousand  pounds  **  as 
and  by  way  of  liquidated  damages,  and  not  of  penalty."  The  Gourt  said: 
"  Where  the  deed  contains  several  stipulations,  of  various  degrees  of  im- 
portance, as  to  some  of  which  the  damages  might  be  considered  liquidated, 
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whilst  for  otlien  they  may  be  deemed  miliqnidated,  and  a  SQin  of  money  is 
made  payable  on  a  breach  of  any  of  them,  the  eonrts  hate  held  it  to  be  a 
penalty  only*  and  not  liquidated  damaffei.  Bat  when  the  damage  ia  alto- 
gether nnoertain,  and  yet  a  definite  aom  of  money  is  expwiwly  made  pay- 
able in  respect  of  it,  by  way  of  liquidated  damages,  those  words  most  be 
read  in  the  ordinary  sense,  and  cannot  be  oonstmed  to  import  a  penalty." 
The  dama^^  weie  therfore  held  to  be  liquidated. 

A  late  case  in  England,  MageeY.LaveU,UK9C.T.  107,deeidedin  1874^ 
was  decided  on  the  same  principlea  The  plaintiff  entered  into  an  agree- 
inent  for  the  trsnafer  of  his  tenancy  in  a  publio-house,  and  the  sale  of  the 
good  will  thereof  to  the  defendant  Tlie  subject-matter  of  the  written 
agreement  was  described  as  the  house  and  premises  "he  now  occupies," 
known  by  the  sign  of  the  White  Hart  There  was  a  coach-house  leased, 
but  not  at  the  time  occupied  by  the  plaintifil  There  was  a  Tariety  of  stipu- 
lations, one  of  which  was,  that  "  if  either  party  shall  refuse  or  neglect  to 
perform  all  and  every  part  of  thu  agreement,  they  hereby  promise  and  agree 
to  pay  to  the  other  who  shall  be  willing  to  complete  the  same,  the  sum  of 
one  hundred  pounds  as  damages,  and  recoverable  in  any  of  her  majesty's 
courts  of  law."  The  defendant  refused  to  perform,  because  he  did  not 
obtain  possession  of  the  coach-house.  The  plaintiff  sued  to  recover  one 
hundred  pounds.  It  was  held  that  the  agreement  did  not  include  the 
coach-house,  and  the  one  hundred  pounds  was  not  liquidated  damages  but 
a  penalty,  and  the  plaintiff  could  only  recover  the  damages  found  by  the 
jury  to  have  been  actuaUy  sustained.  Coleridge,  C  J.,  said:  "With 
reapect  to  the  second  question,  vis.:  whether  the  one  hundred  pounds 
mentioned  in  the  agreement  is  a  penalty  or  liquidated  damages,  I  am  of 
opinion  that  it  is  the  former.  The  question  does  not  depend  in  such  cases 
on  the  words  used  with  respect  to  the  damages  themselves  taken  apart  from 
the  nature  of  the  stipulation  to  be  performed.  The  courts  refuse  to  hold 
themselves  bound  by  the  mere  use  of  the  words  'liquidated  damages,'  and 
will  look  to  what  must  be  considered  in  reason  to  have  been  intended  by 
the  parties  in  relation  to  the  subject  matter."  Keating,  J.,  referring  to  the 
case  of  JAa  v.  WhUaker,  L.  R.  8  C.  P.  70,  cited  in  the  argument  to  show 
liquidated  damages  said:  "The  ^MSts  of  Lea  v.  WJiiUaher  pointed  very 
strongly,  to  the  conclusion  that  the  damages  were  liquidated,  for  there  the 
sum  of  forty  pounds  had  actually  been  deposited  in  the  hands  of  a  stake- 
holder, to  be  paid  over  to  the  party  against  whom  a  breach  of  the  agree- 
ment diould  be  committed,  and  the  words  were,  '  either  party  failing,  etc;, 
shall  forfeit  to  the  other  his  deposit  money  as  and  for  liquidated  damages.' 
The  court  held  the  forty  pounds  to  be  liquidated  damages,  not  merely 
because  the  words  '  liquidated  damages'  were  used,  but  from  the  nature  of 
the  case."  The  latest  decision  of  an  English  court  on  the  subject  is  ex 
parte,  Capper,  4  Ch.  D.  724,  see  Am.  L.  Rev.,  Oct.  1877.  It  was  the  case 
of  a  building  contract,  where  the  sum  of  one  thousand  pounds  was  stipu- 
lated to  be  paid  in  case  the  contract  be  not  in  all  things  performed,  which 
sum  was  stated  to  be  "as  and  for  liquidated  damages."  The  court  held 
that  the  one  thousand  pounds  was  in  the  nature  of  a  penalty,  and  only  the 
actual  damage  sustained  by  a  non-performance  could  be  recovered. 

Some  courts  have  intimated  that  if  the  parties  used  the  word  "penalty," 
as  the  sum  to  be  paid  on  a  breach,  it  would  control  them  in  the  construc- 
tion of  the  agreement  Sedgwick  on  Damages,  410;  Smiih  v.  Diekenaon,  3 
Bos.  &  P.  690;  ColweU  v.  Lawrence,  88  N.  Y.  75.  So  Marshall,  C.  J.,  says 
In  Tayloe  v.  Sandiford,  7  Wheat  13:  "  Much  stronger  is  the  inference  in 
favor  of  its  being  a  penalty  when  it  is  expressly  reserved  as  one.    The 
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parties  themBelyes  expreasly  denomiiuite  it  a  penalty;  and  it  would  require 
very  strong  eyidenoe  to  anthorixe  the  eomt  to  say  that  their  own  words  do 
not  express  their  own  intention." 

An  examination  of  the  cases  in  this  country  will  show  that  the  principles 
of  construction  deduced  from  the  English  authorities  cited  are  followed 
withy  perhaps,  a  greater  inclination  to  r^;ard  the  sum  named  as  a  penalty. 
Thus  Shaw,  J.,  in  ShtUe  v.  Taylor ,  6  Met  67,  oheenres:  "  In  general  it  is  the 
tendency  and  preference  of  the  law  to  regard  a  sum,  stated  to  be  payable  if 
a  contract  is  not  fulfilled,  as  a  penalty,  and  not  as  liquidated  damages; 
because  then  it  may  be  apportioned  to  the  loss  actually  sustained." 

One  of  the  early  American  cases  on  this  subject  is  Demtk  ▼.  Cvmmk^  8 
Johns.  Cas.  297,  decided  in  1803.  The  plainti£f  agreed  to  convey  to  the 
defendant  seven  hundred  acres  of  land  in  exchange  for  a  turn  worth  three 
thousand  seven  hundred  and  fifty  doUars.  The  covenant  was  that  in  case 
of  failure  the  party  in  default  should  pay  to  the  other  the  sum  of  two  thou- 
sand doUars  damages.  This  was  held  to  be  a  penalty;  and  the  fact  that  a 
great  discrepancy  existed  between  the  value  of  the  property  to  be  exchanged 
and  the  damages  for  not  fulfilling  the  contract  was  deemed  important.  This 
was  followed  by  SUmim  v.  BeadU,  7  Johns.  72,  in  1810;  ffatibnuek  v.  Tap' 
pen,  15  Id.  200;  Oray  v.  OroAy,  18  Id.  219,  in  which  the  damages  were  held 
liquidated;  Spencer  v.  TUden,  6  Cow.  144,  where  they  were  held  a  penalty 
on  the  ground  of  the  disproportion  of  the  sum  named  to  the  actual  damage. 
NMe  V.  BaJUe,  7  Id.  806,  where  the  damages  were  held  liquidated,  because 
of  the  difficulty  in  ascertaining  the  actual  damage. 

Other  New  York  cases  are  Knapp  v.  MaUby,  13  Wend.  587,  a  case  ol 
liquidated  damages;  WUUami  v.  IkMn,  22  Id.  201,  deciding  the  damages  to 
be  liquidated  because  they  were  wholly  uncertain  and  incapable  of  estima- 
tion; Hoag  V.  MeGinnie,  Id.  163;  Peareon  v.  WUUame,  26  Id.  630;  Dunlap 
V.  Ortffory,  10  N.  Y.  241;  Speary.  Smithy  I  Denio,  464  In  the  last  case 
the  damages  were  held  to  be  in  the  nature  of  a  penalty  on  the  ground  as 
stated  by  Bronson,  C.  J.,  that  there  could  by  no  difficulty  in  saying  how 
much  damages  had  been  sustained,  and  that  the  sum  inserted  in  the  agree- 
ment  was  in  iemrem  like  that  mentioned  in  the  penal  part  of  a  common 
bond.  In  Lampman  v.  Cochran,  16  N.  Y.  275,  the  sum  named  was  stated 
'  *  as  liquidated  damages. "  It  was  nevertheless  held  to  be  a  penalty,  because 
from  the  face  of  the  instrument^  it  appeared  that  the  sum  would  necessarily 
be  an  inadequate  compensation  for  the  breach  of  some  of  the  provisions,  and 
more  than  enough  for  the  breach  of  others.  In  the  case  of  Bagley  v.  Peddie^ 
5  Sandl  192,  there  were  principles  of  construction  stated  that  have  since 
commanded  general  approval,  notwithstanding  the  case  was  reversed  in  16 
N.  Y.  469.  These  principles  laid  down  by  Sanford,  J.,  were:  1.  Where  it 
Is  doubtful  on  the  face  of  the  instrument^  whether  the  sum  mentioned  was 
intended  to  be  stipulated  damages  or  a  penalty  to  cover  actual  damages,  the 
courts  hold  it  to  be  the  latter.  2.  On  the  contrary,  where  the  langoage  used 
is  dear  and  explicit  to  that  effect,  the  amount  is  to  be  deemed  liquidated 
•damages,  however  extravagant  it  may  appear,  tmless  the  instrument  be 
qualified  by  some  of  the  circumstances  hereafter  mentioned.  3.  If  the  in* 
strument  provide  that  a  larger  sum  shall  be  paid,  on  the  failure  of  the 
party  to  pay  a  less  sum,  in  the  manner  prescribed,  the  laiger  is  a  penalty, 
whatever  may  be  the  language  used  in  describing  it  4.  When  the  cove- 
jiant  is  for  the  performance  of  a  single  act,  or  several  acts,  or  the  abstain- 
ing from  doing  some  particular  act  or  acts,  which  are  not  measurable  by 
■any  exact  pecuniary  standard,  and  it  is  agreed  that  the  party  covenanting 
-shall  pay  a  stipulated  sum  as  damages  for  a  violation  of  any  such  covenants^ 


836  Oraham  v.  Bioehax.  [Penn. 

that  8iim  18  to  be  deemed  liquidated  damiiges,  and  not  a  penalty.  & 
Where  the  agreement  secorea  tiie  performance  or  omisaion  of  Tuiona  aote 
of  the  kind  mentioned  in  the  last  propoaitiony  together  vith  one  or  more 
acta,  in  respect  to  which  the  damageeon  a  breach  of  the  covenant  are  cer- 
tain, or  readily  ascertainable  by  a  jnry,  and  there  is  a  snm  stipnlated  as 
damages  to  be  paid  by  each  party  to  the  other  for  a  breach  of  any  one 
of  the  covenants,  such  snm  is  held  to  be  a  penalty  merely. 

In  the  application  of  these  principles,  the  court  held  that  the  damages 
stated  were  in  the  nature  of  a  penalty  though  stated  as  liquidated  damages; 
but  the  court  of  appeals  reversed  this  decision,  holding  the  damages  to  be 
liquidated.  None  of  the  covenants  in  the  agreement  were  for  the  payment 
of  money,  or  for  the  doing  or  omitting  of  any  act  the  damages  resulting  from 
which  could  be  ascertained  clearly  from  the  instrument.  One  of  the  cove- 
nants was  not  to  reveal  the  secrets  of  a  trade  in  which  the  principal  obligor 
was  to  be  employed,  or  any  invention  or  improvement  that  mi^^t  be  made 
by  his  employer.  On  the  ground  that  the  damages  were  wholly  uncertain, 
without  evidence  aUimde  the  instrument,  the  court  held  them  to  be  liqui> 
dated,  reviewing  several  English  and  New  York  casee,  already  dted. 

It  will  be  instructive  to  refer  to  the  Pennsylvania  cases.  They  are  not 
many  on  this  particular  point.  In  reference  to  which  Read,  J.,  says  in 
Shreoe  v.  Breretonf  61  Pa.  St,  185,  decided  in  1865:  "Upon  this  question  the 
cases  in  our  state  are  few  and  afford  us  very  little  aid  in  a  case  like  the  pres- 
ent. They  are  Oraham  ▼.  Bkkham,  4  DalL,  149,  decided  nearly  seventy 
years  ago;  Itobemm  v.  WhSUmde,  16  8.  &  R.,  820;  Omry  v.  Xorer,  7  Bazr.» 
470;  Burrr.  Todd,  41  Pa.  St,  (5  Wrigjit)  206;  Streiper  v.  WUUams,  48  Pa. 
St.,  (12  Wright)  460.  In  all  but  the  last  case  the  sums  named  were  consid- 
ered penaltiea" 

In  Robeaon  ▼.  WhUeMetf  the  court  laid  down  very  clearly  when  damagea 
would  be  construed  as  liquidated,  a  statement  referred  to  with  approval  in 
Burr  V.  Todd,  In  the  foimer,  Rogers,  J.,  observes:  " Stipulated  damagea 
can  only  be  where  there  is  a  dear,  unequivocal  agreement,  which  stipulatea 
for  the  payment  of  a  certain  sum,  as  a  liquidated  satisfaction,  fixed  and 
agreed  upon  between  the  parties,  for  the  doing  or  not  doing  certain  acts, 
particularly  expressed  in  the  agreement  The  party  may  contract,  and 
sometimes  does,  that  on  the  non-performance  of  a  stipulated  act  he  will  pay  a 
certain  sum,  and  in  such  cases  that  sum  is  the  measure  of  damages.  Where 
the  contract  has  been  fairly  entered  into,  not  partaking  of  fraud  or  oppres- 
sion, a  court  of  chancery  will  not  relieve,  nor  are  jurors  permitted  to  in- 
quire into  the  actual  loss,  but  are  bound  by  what  the  parties  themselves 
have  agreed  upon.  Where,  however,  there  ia  such  an  agreement,  to  be  in 
the  nature  of  express  damages,  it  would  be  easy  to  say  so  in  express  terms, 
and  this  would  remove  all  difficulties  of  construction.  The  contract  should 
be  express,  or  it  should  be  a  necessary  implication  from  the  nature  of  the 
contract  itself.  Where  the  non-performance  can  be  compensated  with  money, 
of  which  a  jury  may  judge,  it  is  most  consonant  to  reason,  and  best  com- 
ports with  the  understanding  of  the  parties,-  that  the  damages  should  be 
commensurate  with  the  loss  actually  sustainecL'' 

The  latest  Pennsylvania  case  is  instructive  as  being  somewhat  similar  in 
the  nature  of  the  contract  to  the  English  case  of  SaitUer  y.  Ferguion,  al- 
ready cited,  where  the  damages  were  held  to  be  stipulated.  The  case  of 
Bigony  v.  Ty9on,  76  Pa.  St  (25  P.  F.  Smith)  167,  follows  and  adopts  ^mtt 
y.  Todd,  mipra.  It  appeared  that  Bigony  gave  Tyson  a  bond  in  one  thou- 
sand dollars,  conditioned  that  Bigony  should  not  '*  practice  medicine  within 
five  miles  of  S.,  in  which  place  he  has  this  day  deeded  certain  property  to 
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said  Tyson."  The  plaintiff  gave  in  evidence,  that  at  the  date  of  the  hond 
the  defendant  conveyed  to  him  a  house  and  lot  in  Skippackville,  vhere  he 
had  resided  and  practiced.  The  consideration  was  f  oar  thousand  and  six 
hundred  dollars,  and  at  the  time  the  plaintiff  agreed  to  give  defendant 
eleven  hundred  dollars  over  what  the  property  was  worth,  if  he  would  give 
plaintiff  a  hond  not  to  practice  within  five  miles  of  the  place.  The  plaintiff 
testified  he  paid  the  four  thousand  six  hundred  dollan.  The  defendant,  he 
testified,  had  practiced  considerahly  within  the  limits  prescrihed.  There 
was  evidence  as  to  the  extent  of  the  defendant's  practice  within  the  said 
limits.  The  defendant  testified  that  the  amount  received  was  only  sufll* 
cient  to  cover  the  real  worth  of  the  property,  and  that  he  therefore  had  no 
consideration  for  the  bond. 

The  court,  Gordon,  J.,  held  the  sum  to  be  a  penalty,  overruling  the  in- 
struction of  the  court  below  treating  it  as  liquidated  damages,  But  this 
decision  was  based  on  the  facts  as  they  appeared  in  evidence^  and  the  court 
expressly  say  that  if,  on  the  trial,  certain  facts  were  proved,  it  might  be 
held  a  case  of  stipulated  damages.  The  language  is:  "A  controlling  cir- 
cumstance would  be  the  actual  consideration  of  the  bond,  for  this  might  go 
far  to  let  us  into  the  intention  of  the  parties  to  it  *  *  *  Had  the  jury 
found,  what  the  court  took  for  granted,  that  the  plaintiff,  being  a  young 
physician,  and  hence  having  in  view  the  serious  difficulties  he  must  en- 
counter from  the  competition  of  an  older  one,  long  settled  in  the  place,  paid 
the  defendant  eleven  hundred  dollars,  or  any  other  valuable  consideration, 
for  the  good  will  of  his  practice,  and  that  thereupon  the  bond  in  suit  was 
executed,  it  might  well  have  been  inferred  that  the  sum  therein  mentioned 
was  intended  as  stipulated  damages,  upon  a  breach  thereof." 

The  Massachusetts  cases  follow  the  principles  of  construction  derived 
from  the  English  cases.  The  earliest  case  we  find  is  Pierce  v.  Futter,  8 
Mass.  222,  decided  in  1811.  The  agreement  was  not  to  run  a  stage  on  a 
certain  road,  under  a  penalty  of  two  hundred  and  ninety  dollars.  This  was 
considered  as  damages  liquidated  by  the  parties.  This  was  followed  by 
Perkine  v.  Lyman,  11  Mass.  76,  where  the  court  say:  "The  question 
whether  a  sum  of  money  mentioned  in  an  agreement  shall  be  considered  as 
a  penalty,  and  so  subject  to  the  chancery  powers  of  this  court,  or  as  dam- 
ages liquidated  by  the  parties,  is  always  a  question  of  construction,  on 
which,  as  in  other  cases  where  a  question  of  the  meaning  of  parties  in  a 
contract  provable  by  a  written  instrument  arises,  the  court  may  take  some 
aid  to  themselves  from  circumstances  extraneous  to  the  writing.  In  order 
to  determine  upon  the  words  used,  there  may  be  an  inquiry  into  the  sub- 
ject-matter of  the  contract,  the  situation  of  the  parties,  the  usages  to  which 
they  may  be  understood  to  refer,  as  well  as  other  facts  and  drcumstances 
of  their  conduct,  although  their  words  are  to  be  taken  as  proved  by  the 
writing  exclusively.*'  fn  Heard  v.  Bowere,  23  Pick.  455,  the  English  cases 
of  AsUejf  V.  Weldon,  and  Kemble  v.  FarTren,  were  cited,  and  their  principles 
approved.  In  Hodges  v.  King^  7  Mass.  683,  decided  in  1844,  the  principle 
of  construction  laid  down  above  in  Perhka  v.  Lyman,  were  adopted.  In 
Chaee  v.  Alien,  13  Gray,  42,  the  damages  were  held  to  be  liquidated,  be- 
cause the  damage  for  a  breach  of  the  stipulations  could  not  be  well  ascer^ 
tained,  or  valued  at  a  certain  sum.  So,  in  a  case  decided  in  the  same  year, 
Higgmeony,  Weld,  14  Gray,  165,  the  damages  were  held  to  be  in  the  nature 
of  a  penalty,  because  the  actual  damage  caused  by  a  failure  to  perform 
some  of  the  stipulations  was  trifling  in  amount,  and  capable  of  exact  peeun- 
iary  estimation.  On  the  same  principle  was  decided  Fuk  v.  Qray,  11 A  Qen» 
22 
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182.  The  later  cases  in  this  state  are  Cuahmg  y.  Drew,  97  Haas.  445^  de- 
cided in  1867,  and  Leary  v.  Lq^  101  Id.  334 

In  the  last,  the  action  was  npon  a  bond  for  the  payment  of  one  thousand 
doUars  as  "  liquidated  damages  "  to  the  lessor  of  a  stable,  if  the  lessee 
should  not  keep  the  stable  during  the  term  in  a  manner  as  satisfactory  to 
all  reasonable  parties  as  the  lessor  had  previously  done,  and  at  the  end  of 
the  term  surrender  "said  demised  premises  and  good  will  in  as  good 
repute  and  run  of  custom  as  now  thereto  pertain."  It  was  held  that  the 
sum  named  was  to  be  considered  liquidated  damages,  and  not  a  penalty. 
The  decision  was  based  on  the  ground  that  the  damages  were  not  capable 
of  being  ascertained  by  any  satisfactory  and  known  rule,  and  it  was  there- 
fore the  right  of  the  parties  to  fix  them  by  express  agreement 

It  wiU  be  unnecessary  to  examine  further  in  detail  other  American  cases; 
but  it  is  sufficient  to  say  that  the  following  will  be  found  to  iUustrate  and 
apply  the  principles  of  construction  deducible  from  the  foregoing  author- 
ities. In  the  following  cases  the  sum  stated  was  held  to  be  a  penalty: 
Haldeman  v.  Jenkins,  14  Ark.  329;  ^oM  y.  ffermoeUla,  9  CaL  584;  lUeke- 
§ian  V.  Skhardson,  19  Id.  330;  Clark  v.  Kay,  26  Ga.  403;  Broum  v.  MaiuUby, 
17  Ind.  10;  Foley  v.  McKeegan,  4  Iowa,  1,  a  leading  authority;  Lord  ▼. 
Qaddie,  9  Id.  265;  HaOock  v.  SUOer,  Id.  599;  DaUy  v.  LUchfidi,  10  Mich. 
29;  Ocwery,  SaUmarA,  11  Mo.  271;  Baey€  v.  AmJbroee,  28  Id.  39;  Hanmer 
Y.  Brtmdeifbach,  31  Id.  49;  L<mg  v.  Tcwl,  42  Id.  406;  Lindmiy  v.  AnetUy,  6 
Ired.  186;  Ahrame  v.  KwxnlB,  4  Ohio,  214;  Babrd  ▼.  FoOioer,  6  Humph.  186; 
WUatm  Y.  QraJiom,  14  Tex.  222. 

And  in  the  following  cases  the  damages  were  held  to  be  liquidated : 
WaUe  V.  Sheppard,  2  AJa.,  425;  Strteter  v.  Btuh,  25  CaL,  67;  Cfamnton  v. 
H<no€,  14  Me.,  250;  Chnoen  v.  Oerrish,  15  Id.,  273;  Brewater  y.  Edgerl^,  13 
N.  H.,  275;  Meade  v.  Wheeler,  Id.  351;  Chamberlamy.  BagUy,  11  Id.,  234; 
Duret  V.  Sw\ft,  11  Tex.,  273;  Ryan  v.  MarUn,  16  Wis.,  57. 

One  of  the  latest  American  cases  is  instructive  in  this  connection.  In 
HoUbrook  y  Toftey,  06  Me.,  410,  where  a  party  bound  himself  in  a  sum  cer- 
tain not  to  carry  on,  or  allow  to  be  carried  on,  a  particular  kind  of  business, 
within  a  certain  territory,  or  within  a  certain  time,  the  sum  stated  was  held 
to'  be  liquidated  damages,  and  not  in  the  nature  of  a  penalty,  on  the  author- 
ity of  several  of  the  English  cases  already  cited. 

Can  the  Recovery  Exceed  the  Penalty  ?— The  quantum  of  dam- 
ages recovered  varied  formerly,  depending  on  the  different  modes  of  pro- 
cedure under  the  common  law.  Wliere  the  performance  of  a  covenant  was 
secured  by  a  bond  in  a  certain  penalty,  the  party  suffering  damage  had  lus 
option  to  sue  on  the  covenant  or  to  sue  iu  debt  on  the  bond  for  the  amount 
of  the  penalty.  It  became,  at  first,  the  usual  practice  to  sue  for  the  amount 
of  the  penalty,  in  an  action  of  debt,  and  in  this  manner  a  great  hardshij 
fell  upon  the  obligor,  who  had  no  remedy  against  ])aying  the  whole  amount, 
in  law.  Equity  thereupon  interposed,  and  relieved  from  the  full  penalty, 
on  payment  of  the  principal,  the  real  debt,  interest  and  costs.  Prec  in 
Chan.,  487.  This  principle  of  equity  was  subsequently  introduced  at  law, 
and  finally  confirmed  by  statute,  4  Anne,  ch.  16,  sees.  12, 13,  which  pro- 
vided that,  in  actions  on  bonds  with  penalties,  the  defendant  might  bring 
in  the  principal  debt,  interest  and  costs,  and  obtain  his  dischaif(e.  Lord 
Mansfield,  in  Lewe  v.  Peere,  4  Burr,  2225,  pointed  out  the  procedure  in 
these  cases :  **  There  is  a  difference,'*  he  says,  "  between  covenants  in  gen- 
eral and  covenants  secured  by  a  i>enalty  or  forfeiture.  In  the  latter  case, 
the  obligee  has  his  election ;  he  may  either  bring  an  action  of  debt  and  re- 
tover  the  penalty,  after  which  recovery  of  the  penalty  he  cannot  resort  te 
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the  covenant ;  or»  if  he  does  not  ohooee  to  go  for  the  penalty,  he  can  pro- 
ceed upon  the  covenant,  and  recoyer  more  or  less  tiuui  the  penalty,  toUe» 
^w>tks"  By  statute  8  and  0  William,  ch.  11,  sec.  8,  when  a  party  pro- 
ceeded on  the  penalty,  he  was  obliged  to  assign  breaches^  and  the  actual 
damages  were  only  to  be  assessed  by  the  jury.  Under  this  statute,  a  penalty 
for  the  performance  of  covenants  was  the  Umit,  which  the  recovery  could 
not  exceed.  ITttUe  v.  dorton,  6  T.  R.,  30a  This  was  the  case  of  a  bond 
of  indemnity,  conditioned  to  indemnify  a  parish  against  the  support  of  a 
bastard  child. 

The  cases  in  England  show  that  in  actions  against  sureties  on  bonds  no 
more  could  be  recovered  than  the  amount  of  the  penalty  and  costs:  H^wd 
V.  Alger^  1  Taunt  218;  ^mfi^mrfpi  v.  Perrof,  2  W.  BL  1190;  Medurt  v. 
Dunkinf  1  East,  430.  But  a  distinction  must  be  taken  between  penal  bonds 
conditioned  for  the  payment  of  a  sum  of  money  and  covenants  secured  by 
a  penalty.  Sedgwick  on  Damages,  p.  425,  veiy  properly  remarks:  "  There 
is  a  dear  distinction  between  a  covenant  in  which  the  party  affirmatively 
stipulating  to  do  or  refrain  from  doing  some  particular  act,  proceeds  to  se- 
cure his  agreement  by  a  penalty,  and  the  common  bond,  which  merely 
stipulates  for  the  payment  of  a  sum  of  money,  and  makes  its  payment 
depend  upon  a  condition."  In  the  former  case,  damages  beyond  the  pen- 
alty are  recoverable:  WkUer  v.  Trimmer,  1 W.  BL  395;  Harrison  v.  Wright, 
13  East,  843.  In  the  last  case,  the  action  was  against  a  ship-owner  for 
breach  of  agreement  for  a  charter  party.  In  the  memorandum  of  agree- 
ment the  defendant  agreed  to  proceed  with  all  convenient  speed  to  a  foreign 
port,  and  there  load  and  return  and  deliver  the  same.  The  agreement  con- 
cluded with  a  penalty  for  non-performance  of  one  thousand  three  hundred 
pounds.  The  question  was,  whether  a  recovery  could  be  had  beyond  this 
sum.    It  was  held  damages  could  be  given  beyond  the  penalty. 

In  an  early  case  in  Pennsylvania,  PerU  v.  WaXUs,  2  DalL  202,  the  Jury 
were  instructed  that  they  could  assess  damages  beyond  the  penalty.  So  in 
Martin  v.  Taylor,  1  Wash.  C  G.  1,  Washington,  J.,  said  that  "where 
there  is  a  penalty  in  an  agreement  under  seal,  the  party  injured  may  at 
common  law  sue  for  the  whole  penalty,  and  must  be  satisfied  with  it,  or  he 
may  bring  covenant  and  recover  in  damages  more  or  less  than  the  penalty.  ** 
In  Shreve  v.  Breretonf  51  Pa.  St  175»  it  was  held  that  in  case  of  a  breach 
of  an  agreement,  secured  by  a  penalty,  a  recovery  could  be  had  exceeding 
the  penalty. 

The  difficulty  of  this  question  arises  in  reference  to  ordinary  bonds,  with 
a  penalty,  to  secure  the  performance  of  some  act,  or  the  payment  of  a  sum 
of  money.  The  American  cases  are  not  agreed  on  this  point,  as  to  the 
limit  of  the  amount  of  the  recovery.  The  language  of  Sedgwick  on  this 
head  is:  "  The  question  has  been  much  agitated  as  to  damages  in  gross, 
and  also  as  to  interest,  and  both  as  against  a  principal  and  against  a  surety. 
The  American  rule  to  be  deduced  from  all  the  cases  seems  to  be,  that 
against  a  surety  iu  debt  on  bond  nothing  shall  be  recovered  beyond  the  pen- 
alty; that  against  the  principal  in  that  form  of  action  interest  may  be  re- 
covered beyond  the  penalty.**  Damages,  p.  425.  This  is  hardly  a  correct 
statement  of  the  law.  It  is  undoubtedly  true,  as  a  general  rule,  that  in 
actions  upon  penal  bonds  with  collateral  conditions,  the  plaintiff  can  never 
recover  more  in  the  shape  of  damages  than  the  penalty.  Bonds  for  the 
prosecution  of  appeals,  bonds  given  by  public  officers  for  the  faithful 
discharge  of  their  duties,  injunction,  and  replevin  bonds,  are  of  this  class. 
BratiKombe  v.  Scarborough,  6  Q.  B.,  13;  BaUeyy.  Hitman,  13  Pft.  St,  603; 
Clerk  V.  BuA,  3  Cow.,  151;  FairUt  v.  Lawmm,  5  Id.,  424;  Farrwrr.  Okridy, 
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24  Mo.,  474|  United  StaUiVi  MagiU,  Paine  G.  C.»  668.    But  vhere  a  default  | 

has  been  miidey  to  pay  on  a  breach,  acooiding  to  the  condition  of  the  bond* 

interest  baa  been  alloved  on  the  mun  due  even  if  the  recovery  on  the  whole 

exceed  the  penalty.    A  failure  to  pay  the  money  when  dne  will  canae  the 

amount  to  be  regarded  aa  a  debt,  on  which  intereet  will  be  aUowed  even 

against  a  surety.    An  early  case  in  New  York  that  interest  was  recoTera- 

ble  on  a  bond  against  the  princii>al,  though  the  amount  recovered  exceeded 

the  penalty.  Smeeds  v.  HooghkUmg,  8  Caine's,  164. 

In  Lyon  v.  Clark,  8  K.  Y.  154,  the  defendants  gave  a  bond  to  the  plaintiff 
in  the  penal  «um  of  six  hundred  dollars  to  secure  him  against  certain  de- 
mands. The  question  in  the  case  was  whether  in  an  action  of  debt  on  this 
bond,  when  the  sum  actually  due  by  the  condition,  without  interest,  equals 
the  penalty,  interest  could  be  recovered  as  damages  beyond  the  penalty. 
The  court  decided  interest  should  be  allowed,  on  the  ground  that  if  the  sum 
is  withheld  after  it  becomes  due  according  to  the  condition,  the  obligor  is 
liable  for  interest,  though  the  amount  exceeds  the  penalty.  It  is  true,  the 
obligors  were  principals  in  this  instance,  but  the  principle  on.  which  the  de- 
cision rested,  shows  it  would  be  equally  applicable  to  the  case  of  sureties  in 
default.  But  the  latter  point  was  expressly  decided  in  a  subsequent  case  in 
New  York,  BrcUnard  v.  Jones,  18  N.  Y.  35,  where  it  was  held  that  a  recov- 
ery against  a  surety  on  a  bond  for  the  payment  of  money  is  not  limited  to 
the  penalty,  but  may  exceed  it  so  far  as  necessary  to  indude  interest  from 
the  time  of  the  breach.  The  same  point  was  decided  and  this  case  cited 
with  approvalin  SUUe  v.  Sandtuky,  46  Mo.  377;  Tymm  v.  ^NMlsncNi, 45  Ala. 
364. 

In  Carter  v.  TItom,  18  B.  Mon.  613,  it  was  decided  that  upon  the  breach 
of  the  condition  of  a  penal  bond,  the  penalty  becomes,  in  law,  a  debt  due; 
and  the  obligors  can  discharge  themselves  from  liability  when  the  dam- 
ages resulting  from  the  breach  exceed  the  penalty,  by  the  payment  of  the 
penalty  alone.  But  if  the  damages  in  such  case  be  not  paid  on  the  hi^pen- 
ing  of  the  breach,  interest  will  be  allowed  until  they  are  paid. 

To  the  same  point  are  Hughes  v.  Wickmr,  11  B.  Mon.  202;  Carier  v.  Carter, 
4Day,  30;  2  GreenL  on  £v.  263,  citing  JTorrif  v.  Clap^  1  Mmil  306;  PitU 
Y.  TUdm,  2  Id.  118;  Warner  r.  Tksirh,  15  Id.  151 
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Whxn  Landlobd  cannot  Maintain  Tbe8Pas&  — A  landktd  eaaool 
maintain  trespass  qnare  doftuum/rtgit,  after  having  parted  witli  Ua  en* 
tire  possession  to  his  lessee. 

TBB8PA88  for  breaking  and  entering  the  plaintiff's  doee,  and 
cutting  down  and  canying  away  certain  trees.  Pleas,  non  cuL^ 
et  liberum  tenementum. 

The  plaintiff  became  entitled  to  certain  lands  in  Peters  town- 
ship, under  a  conveyance  dated  tweniy-seoond  Maich,  1777.  In 
1788  he  leased  the  same  to  Joseph  Gxubb  for  two  years,  nndei 
certain  i*ents,  but  the  lessee  was  restricted  from  cutting  green 
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timber.  The  lease  was  continued  down  from  that  time  to  the 
present  bj  snooessiTe  written  agreements,  and  Ghrabb  was  in 
possession  when  the  trespass  was  oommitted,  and  still  oontinnes 
in  possession. 

BamQUm  and  8.  Middle  appeared  for  the  plaintiff,  and  Dun- 
can and  Watis  for  the  defendant. 

It  was  objected  the  landlord  could  not  maintiain  traspass,  not 
having  any  possession  in  fact. 

By  Court.  This  species  of  action  is  founded  on  possession,  4 
T.  B.  490,  and  the  plaintiff  at  the  time  of  the  commission  of  the 
trespass,  must  either  haye  an  actual  or  constructiye  possession. 
1  T.  B.  480.  Though  it  has  been  held  that  where  the  owner  of 
lands  contracts  with  others  for  the  sowing  it,  etc.,  on  the  halves, 
he  can  only  have  clausum  frcffiL  Oro.  E.  148;  1  Leon.  815; 
Goulds,  77;  8  Leon.  218;  2  Tri  per  Pais.  545;  yet  we  know  of 
no  case  wherein  the  landlord  having  leased  to  another  paying 
rent,  and  parted  with  the  possession  entirely,  can  support  tres- 
pass. Vide  8  Lev.  209;  1  Ld.  Baym.  789. 

Yerdiet  for  the  defendant. 


Gambebling  v.  McGall. 

WkmrBloaT  to  8ux  on  Poucy  Aocbues.— Where  a  policy  ezprased 
that  the  kfls  ihould  be  paid  three  months  after  proof  made  of  the  loes, 
a  rait  camiot  be  maintained  until  the  three  months  have  elapsed. 

Tms  was  an  action  on  a  policy  of  insurance  on  the  schooner 
John,  Nathan  Simmons,  master,  entered  in  pursuance  of  an 
agreement  between  the  plaintiff  and  the  several  underwriters,  on 
the  fifteenth  December,  1792.  It  was  mutually  stipulated  that 
they  should  severally  be  bound  by  the  first  two  verdicts  and 
judgments  had  in  the  cause,  which  should  determine  the  mat- 
ters in  controversy  in  the  same  way,  either  for  the  plaintiff  or 
defendant.  Agreeably  thereto,  on  the  twentieth  September, 
1796,  the  first  trial  was  had,  and  a  verdict  found  for  the  plaintiff 
for  two  hundred  and  eighty-nine  dollars  and  eighty-four  cents, 
and  judgment  rendered  thereon. 

In  March  term  last,  a  second  trial  was  had  under  the  said 
agreement,  when  it  was  agreed  that  the  following  special  ver- 
dict should  be  fotmd.  And  now,  to  wit,  on  the  twenty-fourth 
March,  1797,  a  juxy  being  called,  came,  to  wit:  A.  B.,  etc.,  who 
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being  duly  impaneled,  tried,  sworn  and  affirmed,  to  try  the 
issue  joined  between  the  parties  aforesaid,  on  their  oaths  and 
affirmations  aforesaid,  respectively  do  say,  that  on  the  twenty- 
eighth  day  of  October,  1786,  the  plaintiff  then  and  ever  sinoe 
resided  in  the  state  of  North  Carolina,  and  was  owner  of  one- 
half  of  the  schooner  John,  in  the  declaration  mentioned,  her 
tackle,  apparel,  and  furniture,  of  the  value  of  three  hundred 
pounds,  lawful  money  of  Pennsylyania,  and  on  the  same  day^ 
caused  the  same  to  be  insured,  proui  policy,  in  the  common, 
form,  from  Bath,  or  Washington  in  North  Carolina,  to  St. 
Thomas  in  the  West  Indies,  which  was  on  the  same^day  and 
year  underwritten  at  the  county  aforesaid,  by  the  defendant,  for 
the  consideration  or  premium  of  three  and  one-half  percent,  for 
the  sum  of  one  hundred  pounds,  lawful  money  aforesaid,  for 
the  voyage  in  the  said  policy  mentioned;  that  the  said  schooner, 
on  or  about  the  ninth  day  of  November,  1786,  was  cleared  out,, 
and  sailed  on  the  voyage  in  the  said  policy  mentioned,  and  has^ 
to  the  knowledge  of  the  said  jurors,  never  since  been  heard  of, 
from  whence  the  jury  presume  that  the  said  vessel  and  cargo 
were  sunk  and  totally  lost.    That  sometime  in  the  year  1787, 
the  captain  and  some  of  the  seamen  who  sailed  in  the  said 
schooner,  on  the  voyage  aforesaid,  were  in  the  state  of  Virginia, 
and  notice  thereof  was  afterwards  and  before  the  date  of  tile- 
plaintiff's  letter  of  the  first  of  November,  1792,  given  to  the 
plaintiff,  but  at  what  particular  time  the  jurors  know  not;  that  the 
plaintiff  did  not  give  any  notice  thereof,  or  of  the  supposed  Ices' 
of  the  schooner,  to  the  defendant,  until  the  first  day  of  Novem« 
ber,  1792,  when  the  plaintiff  informed  the  defendant  by  letter,, 
that  the  said  schooner  had  sailed  about  the  ninth  November, 
1786,  on  the  voyage  in  the  said  policy  mentioned,  and  that  he 
had  never  since  seen  or  heard  from  the  captain,  nor  received 
any  part  of  the  property  in  the  vessel  or  cargo,  nor  had  any  per-- 
son  on  his  behalf,  which  infonnation  the  jury  find  to  be  true. 

And  the  said  jurors  further  find,  that  the  plaintiff  did  not. 
abandon  to  the  defendant,  and  the  other  underwriters  on  the* 
said  policy,  or  to  either  o£  them,  his  property  in  the  said, 
schooner,  or  any  part  thereof,  before  the  bringing  of  the  said. 
action,  nor  has  he  since  abandoned  the  same,  nor  was  any  other 
proof  made  of  the  said  loss,  previously  to  the  bringing  of  the 
said  action,  than  the  information  given  as  aforesaid  by  the 
plaintiff  to  the  defendant.  And  the.  jurors  aforesaid  further 
find,  that  John  Eaighn,  one  of  the  partners  of  Eaighn  &- 
Attmore,  who  effected  the  said  insurance,  as  ag^t  of  the 
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plaintifTy  has  ever  since  resided  in  the  cify  of  Philadelphia, 
and  had,  antil  the  present  action  was  brought,  the  policy  afore* 
said  in  his  possession;  and  that  the  defendant  has  ever  since  the 
date  of  the  said  policy  resided  in  the  city  of  Philadelphia. 

If  upon  these  facts  the  law  be  with  the  plaintiff,  the  jury  find 
for  the  plaintiff,  and  assess  damages  to  the  amount  of  ninety- 
eight  pounds,  with  interest  from  the  first  of  December,  1794, 
amounting  on  the  whole  to  one  hundred  and  eleven  pounds 
twelve  shillings,  with  sixpence  costs.  But  if  the  law  be  with 
the  defendant,  then  they  find  for  the  defendant.  The  special 
verdict  was  argued  at  the  last  term  by  Mr,  Moses  Levy,  for  the 
plaintiff,  and  Mr.  Lewis,  for  the  defendant,  who  made  two 
objections  to  the  plaintiff's  recoveiy  thereon: 

1.  That  the  word  proof  in  the  policy,  stipulating  that  the  loss 
shall  be  paid  three  months  after  proof  made  thereof,  must  be 
taken  in  its  mercantile  sense,  and  cannot  refer  to  the  evidence 
on  the  trial.  Such  proof  may  be  made  by  the  protest  of  the 
captain,  other  officer,  or  some  of  the  seamen,  or  in  case  the 
vessel  has  foundered  at  sea,  and  all  on  board  perished,  by  the 
oath  of  the  assured  that  the  vessel  sailed  on  her  voyage  and  has 
not  since  been  heard  of.  Here  no  proof  whatever  has  been 
made  prior  to  the  entry  of  the  suit,  and  the  agreement  to  enter 
the  amicable  action  was  not  intended  to  dispense  with  this  pre- 
requisite. 

2.  There  has  been  no  abandonment  of  the  property  insured 
to  the  insurers.  The  evidence  of  the  loss  is  but  presumptive;  it  is 
still  possible  that  she  may  not  have  been  wholly  lost;  and  until 
a  renunciation  by  the  insured  of  whatever  may  remain,  the  un« 
derwriters  could  not  claim  the  property,  or  take  any  steps  for 
its  preservation  for  their  benefit.  Where  a  ship  or  goods  are 
wholly  lost,  the  insured  must  abandon  and  give  notice:.  Week, 
Insur.  5.  Such  abandonment,  in  case  of  a  total  destruction,  is 
indispensably  necessazy;  it  must  be  made  before  he  can  recover 
on  the  policy:  2  Emerigon,  178;  Pothier,  p.  183;  No.  181,  pa. 
192,  No.  193.  After  abandonment  the  insured  may  recover  their 
loss:  2  Mag.  Insur.  176,  sec.  53.  The  times  wherein  cessions 
shall  be  made  shall  be  fixed  by  the  laws  of  different  countries: 
Id.  174, 175,  sees.  45,  46,  47,  48,  49.  Resignation  of  a  vessel 
not  heard  of  for  eighteen  months  to  the  insurers  must  precede 
the  insurer's  recovery:  Wesk.  Insur.  844.  Insured  must  sig* 
nify  their  election  to  abandon  or  not  at  first  opportunity:  1  T. 
B.  613;  1  Yeates,  464.  Plaintiff  has  been  guilty  of  gross  neg« 
ligence;  he  receives  notice  that  the  captain  and  some  of  the 
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Beamen  of  his  schooner  are  in  Yirginiay  bat  makes  no  further 
inquiry.  He  insures  in  October,  1786,  and  makes  no  claim  on 
the  underwriters  till  November,  1792. 

On  the  first  objection,  the  j^aintifirB  counsel  answered  that 
the  adverse  i)08ition8  would  still  further  perples  the  doctrine  of 
insurance  already  sufSciently  intricate;  asked  how  the  captain 
or  seamen  could  be  compelled  to  furnish  protests  in  case  of  re- 
fusal; questioned  the  force  of  Toluntary  extrajudicial  affidavit 
as  evidence,  and  denied  that  any  mercantile  usage  existed  regu- 
lating the  making  of  such  proof.  The  agreement  to  enter  an 
amicable  action  was  to  ascertain  whether  the  plaintiff  could  re- 
cover as  for  total  loss,  and  to  tiy  the  cause  on  its  merits. 

On  the  second  question,  plaintiff  answered  that  an  abandon- 
ment, in  the  natmre  of  the  term,  implies  that  something  has 
been  saved.  Parke,  161;  Weske,  546.  Abandonment  can  an- 
swer no  purpose  where  there  has  been  an  absolute  destruction 
of  the  property.  A  total  loss  recovered  on  a  policy  does  not, 
in  a  legal  sense,  always  imply  an  entire  loss  of  the  thing  in- 
sured. Id.,  and  in  case  the  whole  value  is  recovered  from  the 
nnderwriters,  they  immediately  become  vested  with  the  interest 
in  the  property,  and  may  claim  it  anywhere.  In  the  case  of 
J^iUer  V.  McCall,  1  Yeates,  464,  the  plaintiff's  agent  received 
notice  of  such  a  loss  as  entitled  him  to  claim  as  for  total  loss, 
jmd  he  was  bound  to  make  his  election.  But  here  it  is  expressly 
iound  that  the  schooner  was  never  heard  of  after  sailing,  from 
^hich  the  juzy  infer  that  she  and  the  cargo  were  sunk  and  to- 
-tally  lost,  an  inference  supported  by  the  case  of  Chreen  v.  Broum, 
.2  8tr.,  1199;  Parke,  71,  72.  Plaintiffs  negligence  in  delaying 
liis  claim  is  due  to  the  error  under  which  he  lay  in  supposing 
ihat  he  had  to  prove  the  loss  in  particular  manner;  but  this  de- 
lay, it  is  contended,  does  not  bar  his  right  to  recovery. 

By  Oourt,  MoExan,  C.  J.  We  have  formed  our  judgments 
on  ihe  first  exception  stated  against  the  plaintiffs  recoveiy.  It 
is  unnecessaiy  and,  perhaps,  improper  to  say  anything  of  the 
second  exception  in  the  present  stage  of  the  case.  The  clause 
in  the  policy,  that  the  loss  shall  not  be  demanded  till  within 
three  months  after  proof  made,  appears  highly  material.  The 
parties  have  mutually  stipulated  that  no  duty  shall  arise  till 
within  a  certain  period  after  notice  given  of  tiie  loss,  and  the 
commencement  of  a  suit  before  that  time  has  elapsed  is  prema- 
ture. Two  reasons  may  be  suggested  for  this  delay  :  1.  The 
nnderwriters  have  thereby  an  opportuniiy  of  investigating  the 
justice  of  the  plaintiff's  claim;  and,  2.  An  interval  is  allowed 
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them  for  makixig  np  the  money,  if  his  pretenflions  are  well 
founded.  Intimation  of  the  loss  should  be  lodged  in  the  o£Boe 
where  the  insurance  was  effected;  and  such  is  said  to  be  the 
practice  of  merchants.    Mad.  Lex  Meroat.,  115. 

It  is  possible  that  the  original  intention  of  the  agreement  to 
enter  the  amicable  action,  was  to  try  the  merits  of  the  question 
as  to  the  plaintiff's  right  of  reooTciy  for  the  supposed  loss  on 
the  policy.  But  no  waiver  of  any  part  of  the  defendant's  legal 
defense  is  expressed  therein;  and,  therefore,  judging  from  the 
words  of  the  instrument,  if  the  second  point  is  insisted  on,  we 
are  constnined  to  say  that  judgment  be  entered  for  the  defendant. 


Stoni  v.  Massr. 


IJWAOT,  Wmor  Rsoombs  Vbstkd.^A  devise  of  leads  was  made  tea  see- 
ond  ioa  end  hie  hein»  enbjeet  to  the  payment  to  a  deni^iter  el  thiee 
handred  poands,  after  the  expuaticni  of  a  leaee  on  the  land,  end  one 
hundred  aod  fifty  poonde  within  the  three  months  after  the 
the  death  of  the  testator's  wife,  to  whom  an  annuity  of  twenty-eeven 
poonda  per  annum  was  given  oat  of  the  knds  dvring  life.  The  lega- 
eiee  were  held  to  he  vested  and  transmienUe  to  lepraeentativei^  thoo^ 
the  legatee  died  befom  the  tune  of  payment 

Tmm  suit  was  instituted  by  the  administrators  of  Eli»beth 
Stone  against  the  defendant  to  recover  four  hundred  and  fifty 
pounds.  A  case  was  stated  for  the  opinicm  of  the  court  on  the 
following  facts :  The  plaintiffs  sue  for  two  legacies,  one  of  three 
hundred  pounds,  and  the  other  of  one  hundred  and  fifty  pounds, 
bequeathed  to  EUsabeth  Massey,  aforesaid,  by  the  wiU  of  her 
father,  Wight  liassey,  dated  the  third  of  November,  1761.  He 
thereby  devised  to  the  defendant,  his  second  son,  in  fee-simple, 
a  lot  of  ground  in  the  city  of  Philadelphia,  then  under  lease  to 
Thomas  Fitzsunmons,  he  or  his  heirs  paying  to  the  said  Eliza- 
beth three  hundred  pounds,  within  three  months  after  the  expi- 
ration of  the  said  lease,  which  would  end  on  the  fifteenth  of  May, 
1767,  and  also  the  further  sum  of  one  hundred  and  fifty  pounds 
at  the  death  of  the  testator's  irif  e,  Eleanor,  within  three  months 
thereafter.  He  also  subjected  the  premises  to  the  yearly  sum  of 
twentynseven  pounds,  payable  to  the  said  Eleanor,  his  wife,  dur- 
ing life,  and  directed  that  the  said  ''sums  so  devised  to  the 
aforesaid  Elizabeth  to  be  at  her  disposal,  and  that  she  might 
^rive  the  same  to  whom  she  should  think  proper  in  her  lifetime." 
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The  said  Wight  Maesej  died  afterwards,  in  1761.  Eleanor,  his 
widow,  died  in  March,  1778.  The  said  Elizabeth  Massej  mar- 
ried John  Stone,  deceased,  on  the  eleyenth  of  June,  1764,  and 
had  issue  one  daughter,  Elizabeth.  Elizabeth  Stone,  the 
mother,  died  before  her  daughter,  on  the  nineteenth  of  May, 
1766,  and  on  the  tweniy-second  of  the  same  month,  John  Stone, 
her  husband,  administered  to  her  estate.  Elizabeth  Stone^  the 
daughter,  died  on  the  tweniy-third  of  July,  1766,  and  on  the 
twenty-fourth  of  the  same  month,  John  Stone,  the  father,  ad- 
ministered to  her  estate. 

The  question  submitted  to  the  court  was  whether  the  plaintifb 
were  entitled  to  recover  the  said  two  legacies,  or  either  of  them  f 
If  the  court  should  be  of  opinion  that  the  plaintiffs  are  entitled 
to  recoTer  the  same,  or  either  of  them,  it  is  agreed  that  a  refer- 
ence should  take  place  to  ascertain  the  amount  really  due  be- 
tween the  said  parties,  and  judgment  should  be  entered  on  the 
report  of  the  referees,  as  usual  in  cases  of  references  and  reports 
under  rule  of  court 


Mr.  Baide,  for  the  plaintiff,  made  three  points: 

1.  The  legacies  bequeathed  to  Elizabeth  Massqr  ^^t^  vested 
and  transmissible  to  her  representatiTCS.  Where  the  time  of 
payment  is  merely  postponed,  it  being  the  testator's  intention 
that  his  bounty  should  immediately  attach,  the  legacy  is  vested, 
8  Wooddeson,  612;  8  Cro.  Ohan.  Bep.,  472,  and  the  adverbs, 
«  when"  and  '*then"  referring  to  what  must  necessarily  happen, 
create  no  contingency.  8  Co.  21  a.  A  bequest  of  personal  prop- 
erty, where  the  time  refers  to  payment  alone,  is  vested,  though 
the  legatee  die  before  that  time.  2  Salk.,  416.  The  rule,  that 
legacies  charged  on  land  sink  for  the  benefit  of  the  heirs,  upon 
the  death  of  the  legatee  before  the  day  of  payment,  does  not 
hold  where  the  circumstances  axe  taken  for  the  convenience  of  the 
estate  and  not  for  the  person  of  the  legatee.  Sherman  y.  Col- 
line,  8  Atk.,  819. 

2.  The  terms  of  payment  of  the  two  legacies  are  not  oondi- 
tional.  The  legatee  has  no  control  over  the  event  as  in  case  of 
a  legacy  depending  on  marriage.  The  words  ''he  or  his  heirs 
paying"  form  a  charge  in  the  will,  and  not  a  condition,  for  as 
in  case  of  a  devise  to  the  heir,  payiug,  etc.,  the  devisee  alone 
can  enter  for  condition  broken,  aliier  had  the  devise  been  to  a 
stranger:  2  Eq.  Ca.  Ab.  862,  pi.  7;  2  Freem.  278.  An  action 
lies  for  a  legacy  devised  out  of  land,  2  Salk.  416,  and  in  such 
case  the  charge  must  be  so  construed  as  not  to  defeat  the 
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remedy  for  the  money  under  the  will:  Cro.  EI.  204.  Annuities 
intended  as  a  certain  provision  at  all  events,  shall  not  be  de* 
feated:  2  Eq.  Ca.  Ab.  863,  pi.  14;  1  P.  Wms.  472. 

3.  The  words  ''to  be.  at  her  disposal,  to  give  to  whom  she 
should  think  proper  in  her  life-time/'  can  only  be  constmed  as 
giving  a  fixed  absolute  interest  to  the  legatee.  A  devise  of 
lands  to  B.  in  fee,  paying  four  hnndred  pounds,  whereof  two 
hundred  pounds  to  be  at  the  disposal  of  his  wife  vests  the  two 
hundred  pounds  absolutely  in  the  vrife:  2  Yem.  181.  A  devise 
to  one  for  life,  and  after  to  her  issue,  with  power  to  dispose 
thereof,  if  she  has  no  issue,  raises  a  fee,  the  contingency  of 
issue  never  happening:  2  Wils.  6.  A  devise  to  E.  for  life,  then 
to  H.  in  tail,  and  if  A.  died  without  issue  in  the  life  of  E.,  the 
land  to  remain  in  E.  to  dispose  of  gives  E.  a  fee,  A.  dying  in 
his  life  without  issue:  1  Leon.  283.  A  wife  who  has  a  life 
estate  with  power  to  give  the  same  to  whom  she  wills,  after  her 
decease,  may  dispose  of  the  reversion  to  whom  she  pleases:  3 
Leon.  71.  A  devise  to  one  for  will  and  pleasure,  gives  a  fee: 
Moore,  57. 

Mr,  Lewi8,  for  the  defendant,  said  that  the  question  was 
whether,  as  the  legatee  died  before  the  events  took  place,  on 
which  she  was  entitled  to  receive  them,  the  legacies  lapsed  and 
sink  into  the  estate  for  the  benefit  of  the  hcBre$  foetus^  or  are 
vested.  Legacies  shall  sink  into  the  estate,  as  well  in  case  of 
the  hoeres  fadiis  as  of  the  heir  at  law:  2  P.  Wms.  276,  and  thai 
too  in  favor  of  a  devisee  of  part  of  the  estate  only:  2  Atk.  436. 
Equity  will  not  charge  an  heir  for  the  benefit  of  an  executor  or 
administrator:  2  P.  Wms.  609. 

There  is  a  diversity  between  duties  which  touch  the  realty 
and  the  mere  personalty:  Oo.  Lit.  292  b,  and  most  of  the 
plaintiff's  cases  are  of  devises  out  of  personalties.  The  gen- 
eral rule  is,  that  charges  upon  land,  either  by  deed  or  will, 
payable  at  a  future  day,  shall  not  be  raised,  where  the  party 
dies  before  the  day  of  payment:  Lady  PowUl  v.  Lord  FouM,  2 
Tent.  366,  367;  1  Yem.  204,  321;  Taies  v.  FetHplace,2Ymi. 
416;  StapkUm  v.  Charles,  Prec.  Chan.  318;  Gibb.  Eq.  Bep.  76, 
in  (oHdem  verbis;  Jennings  v.  Looks,  2  P.  Wms.  276;  8mUh  v. 
SmiOi,  2  Yem.  92. 

If  the  legacies  charged  upon  the  premises  formed  a  condi* 
tion,  the  only  remedy  of  the  legatee  on  non-payment  was  by 
entxy  of  the  heir  at  law  to  hold  the  lands  in  trust  untQ  th* 
nuns  were  paid:  1  Leon.  174. 
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The  defeiiidant  is  a  second  son,  not  the  heir  at  law,  oonse- 
qnently  the  legatee  had  a  complete  remedy  at  law;  in  this 
respect  the  case  differs  from  that  cited  in  Oro.  E.  904.  More- 
over, the  word  "pajing  in  a  wiU  forms  a  condition:  Co.  Lit. 
286  b;  8  Co.  21  a. 

Our  rales  of  descent  resemble  those  of  borough  English  in 
England,  where  a  deyise  to  a  second  son  is  considered  a  condi- 
tion: Cro.  Jac.  66;  or  to  an  eldest  daughter:  Cro.  E.  146;  or  a 
deyise  to  a  stranger  charged  with  an  annuity:  Cro.  E.  454.  If 
in  this  case  the  devise  was  on  condition,  the  moneyed  legacies 
are  not  payable  till  all  the  conditions  are  complied  with. 

Mr.  Baiwle,  in  reply:  In  England,  personal  estate  is  applied 
in  case  of  a  devise  of  real  estate:  1  Yexn.  86;  and  devisees  of 
lands  on  condition  to  pay  all  debts  and  legacies  have  the  same 
advantage:  Free.  Chan.  2;  but  here,  the  English  rule  contended 
for  as  to  legacies  arising  out  of  real  estate  has  been  altered.  A 
term  created  upon  trust  to  raise  a  daughter's  portion  from  and 
after  the  commencement  of  the  term,  it  to  commence  after  the 
death  of  the  father  and  mother,  vests  the  portion,  though  it 
cannot  be  raised  till  the  death  of  both  parents:  1  P.  Wms.  448. 
A  daughter's  portion  to  be  paid  at  twenty-one  vests  a  right  in 
her,  and  her  portion,  in  case  of  her  death  after  reaching  that 
age,  shall  go  to  her  executors  or  administrators:  1  P.  Wms. 
467;  Pit^fiOd^B  oaae,  2  P.  Wms.  618.  The  principle  that  where 
ciroumstancee  of  the  testator's  estate  only  cause  the  postpone- 
ment of  the  time  of  payment  of  a  legacy  chazged  on  lands,  the 
legacy  shall  be  paid,  though  the  legatee  die  before  that  time, 
was  adopted  as  far  back  as  1740,  in  lawUier  v.  Oondon,  2  Atk. 
127;  and  a  series  of  cases  since,  excepting  to  Ptnolei  v.  Powlei^ 
hold  that  the  death  of  the  legatee  before  the  time  of  payment 
shall  not  merge  the  legacy  charged  on  lands  in  the  inheritance 
where  the  terms  of  its  payment  are  not  descriptive  of  the  per- 
son or  character  of  the  legatee:  Dawwn  v.  Kdlei,  1  Bro.  Chan. 
Bep.  119;  Jeal  v.  Fitchener,  Clarke  v.  Bo8$,  Kemp  v.  Davy,  Id. 
note,  Oodwin  v.  Munday,  Id.  191;  Thompeon  v.  Dow^  Morgan  v. 
OardineT,  Id.  193,  note. 

By  CouBT.  This  case  appears  to  us  to  be  free  from  dilBealtj, 
whether  we  regard  the  circumstances  under  which  the  wiU  was 
made,  the  intention  of  the  testator,  or  the  authorities. 

When  the  will  was  drawn,  the  house  and  lot  which  the  tes- 
tator devised  to  the  defendant,  his  second  son,  was  under  lease, 
the  last  period  of  which  he  mentions  to  be  on  the  fifteenth  of 
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Maj,  1767.  To  his  widow  he  deviBes  ihereouty  aa  annuity  of 
tweniy-seTen  pounds  per  annum  during  her  life,  and  to  his 
daughter,  Elizabeth,  four  hundred  and  fifty  pounds;  but  the 
house  being  under  lease,  perhaps  at  a  great  undervalue,  he 
deemed  it  expedient  not  to  subject  the  defendant  to  the  pay- 
ment of  part  of  his  sister's  legacy,  until  three  months  after  the 
lease  would  expire,  and  of  the  residue  until  three  months  after 
the  annuity  of  twenty-seven  pounds  would  cease.  Evidently 
the  postponement  of  the  payments  arose  from  the  peculiar  sit- 
uation of  his  property.  The  intention  of  the  testator  is  also 
clear  that  he  meant  his  daughter,  Elizabeth,  should  have  a  pure 
vested  interest  in  both  sums  at  the  time  of  his  death.  "The 
sums  devised  shall  be  at  her  disposal,  and  she  may  give  the 
same  to  whom  she  thinks  proper  in  her  life-time.''  These  ex- 
pressions would  be  idle  and  superfluous  unless  the  father 
intended  the  money  as  subject  to  her  control  before  it  became 
due. 

The  great  ingredient  in  the  case  is  the  devise  to  Elizabeth 
Massey.  The  law  formerly  was  as  contended  for  by  the  de- 
fendant's counsel,  but  it  has  undergone  sundiy  modifications, 
and  is  now  perfectly  ascertained  on  the  present  subject  The 
rule  about  conditions  has  been  long  thought  too  much  strained, 
and  therefore  is  not  much  relied  on  in  the  later  cases.  1  Bro. 
Chan.  Bep.  123.  Almost  all  the  authorities  are  collected  in  2 
P.  Wms.  612  (Oox's  note);  and  the  law  is  accurately  laid  down 
in  Hargrave's  note  to  Go.  Lit.  237  a,  as  follows:  In  general 
where  a  legacy,  payable  at  a  future  time,  is  charged  on  personal 
estate  only,  if  the  legatee  dies  before  the  day  of  payment,  his 
personal  representative  will  be  entitled  to  it.  But  where  it  is 
charged  on  real  estate,  it  sinks  into  the  land  for  the  benefit  of 
the  owner  of  the  inheritance.  Yet,  wherever  there  are  any  cir^ 
cumstances  or  expressions  in  a  vrill,  from  which  the  implication 
that  it  was  the  testator's  intention  to  make  it  immediately  a 
vested  legacy,  is  stronger  than  the  implication  to  the  contxaiy, 
which  arises  on.  its  being  charged  on  a  real  or  mixed  fund  and 
payable  at  a  future  day,  it  is  to  be  considered  as  a  vested  and 
transmissible  interest  notwithstanding  these  drcumstanoes. 
The  rule  in  PcwleCs  case  is  merely  a  rule  of  construction,  not 
a  positive  rule  of  law  or  equity.  A  legacy  out  of  real  estate,  to 
be  paid  within  twelve  months  after  the  death  of  A.,  the  legatee 
survived  but  one  month,  and  it  was  decreed  that  the  legacy  did 
not  lapse,  but  went  to  Uie  xepreaentative.  Baig&ofn  t.  Anoson^ 
iyes.4i. 
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The  rale  laid  down  in  the  case  cited  from  1  Bro.  Chan.  Bep. 
will  apply  to  the  conBtmction  of  the  will  before  us;  and  there 
€an  be  no  reasonable  ground  to  doubt  that  the  will  was  penned 
with  reference  to  the  drcumstanoea  of  the  testator's  estate,  and 
not  to  the  person  of  his  daughter.  It  is  also  certain  that  the 
intent  of  a  testator  will  control  the  rule  contended  for  by  the  de- 
fendant, 2  Atk.  127;  1  Yes.  47;  Corny.  716,  728.  which  is  here 
manifest  from  the  legacies  being  subjected  to  her  disposal,  and 
therefore  the  daughter  took  a  present  interest.  The  same  will 
which  Tested  the  lot  of  ground  in  the  defendant  vested  it  with 
the  chazge,  and  the  devisee  must  take  it  cum  onere. 

Judgment  for  the  plaintiflh. 


Hamilton  v.  Buokwaltsr. 

Bab  of  Doweb  bt  Devise.— A  devise  of  lands  to  a  wife  during  widow- 
hood will  be  a  bar  to  dower,  though  not  expressly  so  stated;  and  where 
it  necessarily  appears  that  she  cannot  have  both  the  devise  and  dower» 
she  shall  be  put  to  her  election. 

Doweb  of  one  messuage,  one  bam,  one  orchard,  six  acres  of 
meadow,  ninety  acres  of  arable  land,  and  two  hundred  and  four 
acres  of  woodland,  in  Lampeter  township,  in  Lancaster  county. 

The  tenant  pleaded  that  John  Patton,  the  late  husband  of  the 
demandant,  devised  to  her  all  his  lands  in  Lampeter  township, 
to  hold  during  her  natural  life  of  widowhood,  she  making  no 
waste  thereon;  but  in  case  she  maxxied,  then  she  was  to  leave  the 
plantation,  on  receiving  fifiy  pounds,  a  horse  and  saddle,  with  her 
bed  and  bed-clotbes,  in  lieu  and  satisfaction  of  her  dower;  also  a 
release  of  demandant's  dower.  The  demandant  replied,  protest- 
ing that  she  did  not  accept  the  said  devise  and  bequests,  after  the 
death  of  her  said  late  husband,  in  recompense  of  her  said  dower 
for  plea  she  saith,  that  the  said  John  Patton  did  not  devise  the 
same  to  her  in  recompense  of  her  dower;  and  further  said  that  she 
made  no  release  of  her  dower;  on  which  issues  were  joined,  and 
the  cause  came  on  to  trial  at  Lancaster,  at  nisi  prius,  on  the 
tweniy-seventh  October,  1792;  but  the  jury  could  not  agree  on 
their  verdict.  It  came  on  again  at  nisi  prius,  on  the  twenty- 
seventh  September,  1796,  before  Yoates  and  Smith,  justices,  when 
it  was  admitted  that  the  aforesaid  John  Patton  died  seised  of  the 
lands  in  question,  leaving  the  demandant  his  widow.  No  evi- 
dence was  given  by  the  tenant  on  the  plea  of  the  release. 
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Parol  eTidence  "was  offered  of  tlie  contents  of  a  release  said  to 
be  lost  or  iniflsing  which  had  been  execated  by  Alexander 
Adams,  her  second  husband,  and  herself,  the  demandant;  but 
the  tenant  not  having  used  due  diligence  in  searching  for  the 
original  paper,  the  same  was  oyermled. 

On  the  first  issue,  the  will  of  JohnPatton,  dated  ninth  llarch, 
1758,  was  shown  in  eyidence.  He  thereby  deyised  to  Bobert 
Patton,  his  eldest  son,  a  certain  southern  part  of  his  lands, 
marked  by  a  division  line,  for  the  term  of  six  years,  for  his 
double  share;  to  his  daughters,  Elizabeth  and  Margaret,  fifty 
pounds  each,  at  their  respective  ages  of  fourteen  years;  and  to 
his  son  John,  another  part  of  his  lands  in  fee-simple,  whereon 
the  testator  lived,  marked  also  by  a  division  line,  situate  in 
Lampeter  township;  and  to  his  son,  Bobert,  the  southern  divis- 
ion of  his  lands,  a  small  part  thereof  lying  in  Leaoock  town- 
ship. The  will  then  proceeded  thus:  ''Also,  I  give  to  my  lov- 
ing wife  all  my  lands  in  Lampeter  township,  in  the  county  of 
Lancaster,  to  hold  during  her  natural  life  of  widowhood,  she 
making  no  waste  thereupon;  but  in  case  she  marries,  she  is 
then  to  leave  the  plantation,  she  receiving  fifiy  pounds,  a  horse 
and  saddle,  with  her  bed  and  bed-clothes;  and  in  case  she  be 
now  with  child,  whether  male  or  female,  they  are  to  have  the 
sum  of  fif iy  pounds,  bearing  interest  from  the  time  they  are 
fourteen  until  they  come  of  age,  whether  he  or  she;  and  he  or 
she  is  likewise  to  have  their  dothing,  maintenance  and  school- 
ing, until  such  time  as  they  come  of  fourteen;  and  if  it  chance 
to  be  a  nude,  he  is  then  to  be  put  to  a  trade,  such  as  he  Ukes 
best;  but  if  a  girl,  she  is  then  to  have  her  maintenance  while 
she  remains  single;  but  in  case  my  wife  should  not  be  with 
child,  I  allow  this  last  fifty  pounds  to  be  equally  divided 
amongst  my  other  children;  and  in  case  any  of  the  girls  should 
die,  I  will  her  part  to  be  divided  among  the  rest;  but  if  any  of 
the  boys,  the  other  is  to  possess  his  part  of  the  lands,  he  pay- 
ing one  hundred  pounds  to  the  girls.  I  likewise  allow  my  wife 
to  take  one  hundred  pounds,  and  take  out  a  deed,  the  same  to 
be  taken  out  in  Bobert's  name,  and  Bobert  is  to  give  a  deed  to 
his  younger  brother,  John,  as  is  aforementioned,  for  his  part; 
the  deed  to  be  taken  out  in  eighteen  months  after  my  decease. 
Also,  I  give  to  my  wife  all  the  household  goods,  only  such  as 
is  unnecessary,  as  the  wagon,  ploughs  and  harrow,  horses  and 
cows,  are  to  be  sold  at  public  vendue  for  the  use  of  my  children. 
I  allow  my  wife  all  the  interest  till  such  time  as  the  children 
come  to  the  ages  aforementioned,  to  help  her  in  clothing,  main* 
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taining  and  schooling  them;  and  after  my  debts  and  funeral 
expenses  are  paid,  the  remainder  shall  be  equally  diyided  among 
my  children."  He  afterwards  appointed  his  wife  sole  ezeoatriz 
in  tmst  for  the  intents  and  purposes  in  his  will,  and  John  Pat* 
ton  and  Anthony  McCracken  overseers  of  his  will;  and  in  case- 
his  widow  should  many  again,  she  was  to  lose  her  pre-eminence, 
and  they  were  to  be  sole  executors  of  his  will. 

The  tenant  then  gave  in  evidence  the  administration  account 
passed  by  Adams  and  his  wife,  after  their  intermarriage,  on  the- 
estate  of  John  Fatten,  in  the  register's  office,  on  the  fourth  of 
March,  1762,  whereby  it  appeared  that  they  had  been  credited 
with  the  widow's  legacy  of  fifty  pounds;  also  with  the  horse  and 
saddle  bequeathed  to  her,  appraised  at  fifteen  pounds,  and  with 
the  bed  and  bed-dothes,  appraised  at  eleven  pounds,  and  that  a- 
balance  remained  in  the  hands  of  the  executors  of  one  hundred 
and  fifty-one  pounds  nine  shillings  and  elevenpence.  On  the- 
same  day,  the  orphan's  court  approved  of  and  confiimed  the- 
account,  and  appointed  three  persons  to  value  the  rents  of  the* 
plantation  since  the  widow's  intermarriage  with  Adams,  who  on 
the  tweniy-fifth  of  March  following  reported  to  the  orphan's 
court  that  they  had  valued  the  rent  and  crop  at  fourteen  pounds, 
and  the  widow  was  allowed  fifty  pounds  by  the  court  for  main- 
taining and  bringing  up  the  minor  children.  The  evidence^ 
being  closed  on  the  part  of  the  tenant,  the  demandant  demurred 
thereto.  The  tenant's  counsel  filed  a  written  statement,  wherein, 
they  contended  that  he  ought  not  to  be  compelled  to  join  in  de- 
murrer, unless  the  facts  alleged  lyy  the  tenant,  and  to  which  the- 
evidence  relatedand  was  produced,  be  confessed  by  the  demand-^ 
ant  to  be  true. 

1.  That  by  the  will  it  appears,  by  fair  and  necessary  implica-^ 
tion,  that  the  testator  intended  the  several  devisee  and  legacies- 
therein  contained  in  favor  of  his  wife,  to  be  in  lieu  and  satisf aiH 
tion  of  dower. 

2.  That  the  demandant  accepted  the  same  in  lieu  of  dower,, 
and  made  her  election  to  take  the  same  devises  and  legacies  un- 
der the  will,  and  waived  her  right  of  dower.  At  length  the* 
counsel  for  the  tenant  joined  in  demurrer,  submitting  the  opera- 
tion thereof  to  the  decision  of  the  court  in  bank,  and  withdrew 
the  second  plea  of  a  release;  and  the  jury  were  dischazged  from 
giving  any  verdict. 

The  argument  on  this  demurrer  to  evidence,  came  on  before 
the  court  on  the  twenty-eighth  December,  1796,  in  bank. 

IngenoU  and  E.  TUghman,  for  the  tenant. 
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C.  SmUh,  for  the  demandant. 

The  axguments  of  the  oonnsel  and  authorities  dted  appear 
more  folly  from  the  opinions  of  the  jostioes  deliyered  Beriatim. 

MoEsAN,  0.  J.,  stated  the  case  and  "will  at  full  length,  and  then 
observed  in  substance  as  follows:  It  appears  that  all  the  testa- 
tor's lands  in  Lampeter  township  were  devised  to  the  widow 
during  her  natural  life  of  widowhood,  and  the  rest  of  his  lands 
were  devised  to  Bobert  Patton,  the  eldest  son,  for  six  years. 
These  devises  are  entirely  inconsistent  with  the  daim  of  dower. 
The  widow  could  not  hold  the  lands  in  Lampeter  township  un- 
der the  will,  and  the  eldest  son  hold  the  residue  of  the  lands 
while  she  held  in  dower  the  one-third  part  of  both  tracts,  at  com- 
mon law.  The  will  provides  expressly  that  in  case  of  her  second 
marriage,  she  shall  leave  the  plantation,  and  receive  a  certain 
sum  of  money  and  sundry  specific  articles,  which  it  appears,  by 
the  administration  account  have  been  paid  and  delivered  to  her, 
and  the  implication  hereon  is  both  strong  and  necessary  that 
the  widow  shall  not  have  both  the  devise  and  the  dower.  Two 
of  the  instances,  therefore,  mentioned  by  the  court  in  Eennedy 
V.  Nedrow  and  toife  el  ol.,  Dall.  418,  wherein  equity  will  inter- 
pose against  the  wife,  exist  in  the  case  before  us. 

But  moreover,  the  estate  devised  to  the  wife  during  widow- 
hood,  is  a  freehold  interest,  determinable  on  her  own  act  only. 
Hoore,  81.  And  it  appears  by  the  same  case,  that  such  a  devise 
may  be  well  pleaded  in  bar  of  dower,  where  the  widow  entered 
by  force  of  the  testament,  and  afterward  married.  Her  posses- 
sion by  virtue  of  the  will  is  not  only  a  suspension,  but  an  entire 
extinguishment  of  her  right  of  dower. 

For  these  reasons,  and  because  the  assignment  of  dower  to 
the  demandant  would  evidently  disappoint  the  clear  manifest 
intention  of  the  testator,  I  am  of  opinion  that  judgment  should 
be  rendered  for  the  tenant. 

SmppBN,  J.  This  is  the  case  of  a  daim  of  dower  in  the  very 
land  devised  to  the  widow  by  her  husband.  If  it  be  a  devise 
for  her  life  it  is  an  extinguishment  of  her  dower,  and  absolutely 
inconsistent  with  it.  Had  the  devise  been  expressly  during  her 
life,  there  could  be  no  doubt  of  its  extinguishing  her  daim  of 
dower,  and  the  question  then  is,  whether  the  devise  being  dur-^ 
ing  her  widowhood,  her  daim  of  dower  is  only  suspended  until 
she  married  again,  or  whether  it  was  equally  an  extinguishment; 
as  if  it  had  been  expressly  for  her  life  ?  In  the  case  of  a  joint- 
ure to  the  use  of  the  wife,  durante  viduitaie,  it  is  settled  in  4 
23 
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Co.  2  b,  8  a,  and  Co.  Lit.  8G  b,  that  it  is  an  estate  for  her  life» 
as  it  cannot  be  determined  but  by  her  own  act.  The  case  most 
nearly  resembling  this  in  the  books  will  be  found  in  Moore,  31, 
case  102,  already  mentioned,  where  the  husband  deyised  all  his 
lands  to  his  wife,  during  her  widowhood,  of  which  the  land  for 
which  dower  was  brought  was  part;  it  appears  that  she  ac- 
cepted the  demise  and  entered  in  the  land,  and  afterward  mar- 
ried. One  judge  was  of  opinion  that  her  claim  of  dower  was 
only  suspended  during  her  widowhood,  but  the  other  two  were 
of  opinion  that  it  was  a  bar  of  her  dower,  upon  the  principle 
mentioned  in  Coke,  that  it  was  an  estate  for  life  which  was  de- 
yised to  her,  as  it  could  only  be  determined  by  her  own  act  of 
manying  again.  My  opinion,  therefore,  is,  that  judgment  be 
giyen  for  the  tenant. 


Ys4TBS,  J.  It  is  clear  at  law,  that  a  derise  by  the  husband  to 
the  wife  generally,  where  the  wiU  is  silent  in  other  particulars, 
cannot  be  ayerred  to  be  for  the  jointure  of  the  wife,  and  in  sat- 
isfaction of  her  dower.  Co.  Lit  86  b;  Bro.  Ab.  Dower,  pi.  69; 
Cites  6  Ed.  vi.  For  this  Lord  Coke  assigns  two  reasons:  1.  Be- 
cause a  deyise  implies  a  consideration  in  itself,  and  shall  be 
deemed  a  beneyolence.  2.  Because  the  whole  will  concerning 
lands,  by  the  statutes  of  82  and  84  Henry  Vlll,  ought  to  be 
in  writing,  and  no  ayerment  ought  to  be  taken  out  of  the  will 
which  cannot  be  collected  from  the  words  contained  in  the  will. 
4  Co.  4  a;  Vernon's  Case^  14  and  16  Eliz. 

The  same  rule  of  decision  obtained  in  the  court  of  common, 
pleas,  Hil.  1698,  between  Lawrence  and  DodweU,  1  Ld.  Baym., 
488;  1  Lutw.,  784.  But  William  Lawrence,  the  first  remainder 
man,  exhibiting  his  bill  in  chancery,  to  be  reUeyed  against  the 
judgment  in  dower,  and  to  haye  an  execution  of  the  trust  in  the 
testator's  will,  a  perpetual  injunction  was  decreed  against  the 
widow,  by  Lord  Chancellor  Somers,  on  the  twenty-first  of  No- 
yember,  1699.  Yet,  upon  a  rehearing,  before  Lord  Keeper 
Wright,  he  reyersed  so  much  of  the  former  decree  as  awarded  a 
perpetual  injunction  against  the  widow's  proceedings  at  law, 
and  ordered  that  so  much  of  the  bill  as  sought  relief  touching 
the  matter  of  dower  should  stand  dismissed  on  the  eighteenth 
of  Noyember,  1702.  Anthony  Lawrence,  the  next  remainder 
man,  brought  a  new  bill  for  relief;  but  Lord  ChanceUor  Cowper, 
on  the  fifth  of  December,  1716,  did  not  think  fit  to  make  any 
yariation  on  the  point  of  the  widow's  being  entiUed  to  dower. 
From  this  decree,  there  was  an  appeal  to  the  house  of  lords. 
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'who,  on  the  seyenieenth  of  May,  1717,  finally  affirmed  the  de- 
cree of  reyersal.  1  Bro.  Pari.  Ca.,  693,  594,  697;  2  Yem.,  865; 
2  Freem.,  284;  1  Eq.  Ab.,  218,  pi.  2;  2  Eq.  Ab.,  886,  pi.  5388, 
pi.  14;  8  Tin.,  361,  pi.  22;  9  Yin.,  248,  pi.  16.  This  being  a 
leading  case,  I  have  thought  proper  to  trace  the  history  of  it 
tninntely  in  all  its  stages. 

In  the  same  manner,  a  recoyeiy  was  had  at  law  in  dower,  in 
Michina  y.  HUchvM.  But  on  the  dowrees  bringing  a  bill  in 
equity  to  set  aside  a  satisfied  mortgage,  which  was  set  up  to  keep 
her  out  of  possession,  the  decree  of  Lord  Somers,  in  Lawrence 
y.  Lawrence,  was  cited,  that  the  lands  deyised  to  her  being  much 
better  in  yalue  than  her  dower,  should  bar  her  thereof  in  equity. 
Lord  Keeper  Wright  declared  that  it  should  not;  for  whateyer 
is  giyen  her  by  will  shall  be  intended  a  bounty,  and  not  in 
satisfaction  of  what  was  her  right,  unless  it  had  been  so  ex- 
pressed. 2  Freem.,  241 ;  Free.  Chan.  188,  Mich.  1700.  Preyious 
hereto,  Trin.  22  Car.  II.,  a  determination  was  made  by  the 
lord  keeper,  in  Pheaeant  y.  PheaearU,  that  the  acceptance  of 
the  feme  of  matters  devised  to  her  by  her  husband  cannot  be 
ayerred  to  be  in  satisfaction  of  dower.  1  Cha.  Ca.  182. 

A  string  of  cases  in  chancery  followed  the  final  degree  in 
Lawrence  y.  Lawrence,  and  were  consonant  thereto.  Lemon  y. 
Lemon,  by  Lord  Chancellor Farker, 8  Yin.  366;  Trin.  5,  Geo.  I.; 
Charles  et  al,  y.  Andrews,  by  Lords  Commissioners  Raymond  and 
Gilbert;  9  Mod.  152;  2  Eq.  Ca.  Ab.  888,  pi.  14;  Pasch.  11, 
Geo.  1,  and  the  following  resolutions  by  Lord  Chancellor 
Hardwioke  :  Oalion  y.  Hancock,  2  Atk.  427,  in  1742;  Finney  y. 
Finney,  8  Atk.  8;  1  Wils.  84,  in  1743;  Incledon  y.  NoHhcoie,  in 
which  a  distinction  is  taken  between  a  claim  of  dower,  oyer- 
tuming  a  will  in  toto,  and  the  widow's  taking  out  an  excresent 
interest  for  a  time,  and  the  estate  afterwards  going  as  the  tes- 
tator intended  it;  8  Atk.  487,  in  1746;  Ayres  y.  Wiilis,  1  Yes. 
280,  in  1749,  and  in  PiU  y.  Snoioden,  1  Bro.  Chan.  Ca.  14,  292 
{appendix),  mentioned  by  the  solicitor-general  in  F.  Yee.  jun., 
622.  Thus  an  uniform  system  of  decision  preyailed  in  the 
courts  of  equity  for  aboye  sixty  years. 

At  length  Lord  Northington  determined  that  it  was  the  mani^ 
fest  intention  of  the  testator  to  giye  his  widow  an  annuity,  in 
satisfaction  of  dower  (though  not  so  expressed),  by  his  disposi- 
tion of  all  his  freehold  estates,  subject  to  the  annuity  to  her, 
her  claim  of  dower  would  be  in  contradiction  to  the  will,  and 
she  must  therefore  be  put  to  the  election  of  either  the  one  oi 
the  other.    He  admitted  the  principle  in  Lawrence  v.  Lawrence^ 
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but  I  oonf eaa  my  mind  cannot  asoertain  the  distinction  between 
the  two  eases.  Arnold  y.  Kempsiead  and  Wife^  Amb.  466,  in 
1768. 

This  was  sacceeded  by  ViUareal  t.  Lord  Oalway.  An  annuity 
was  there  also  devised  to  the  widow,  for  life,  and  subject  thereto 
all  his  real  and  personal  estate  was  devised  to  trustees,  on  other 
trusts.  Lord  Camden  thought  the  annuity,  if  taken,  a  bar  of 
her  dower,  for  two  reasons :  1.  To  allow  the  claim  of  dower 
would  disappoint  the  will.  2.  The  dower  and  annuity  were  in* 
consistent  with  each  other.  He  was  of  opinion  there  was  a 
necessaxy  implication  to  bar  the  dower,  as  there  was  no  funds- 
for  her  claim  of  both,  and  that  it  was  exactly  the  same  thing 
whether  the  testator  had  said  she  shall  be  barred^  or  had  so  dis* 
posed  of  his  property  as  to  leave  no  fund  to  answer  the  double 
claim.  He  is,  also,  made  to  say,  that  he  did  not  controvert  the* 
case  of  Lawrence  v.  Lawrence,  Amb,  682,  in  1769. 

Mr.  Hargrave,  in  note  6,  on  Co.  Lit.  86  b,  considers  these 
two  cases  so  specially  circumstanced  as  to  justify  a  deviation  in 
equity  from  the  general  rule  of  law.  Again,  where  the  testator 
likewise  devised  an  annuity  to  his  widow,  and,  subject  thereta 
and  to  another  annuity  to  A.,  he  devised  all  his  lands  to  trus- 
tees, for  certain  uses,  Sir  Thomas  Sewell,  master  of  the  rolls^ 
held  that  it  was  a  question  of  intention.  It  was  not  necessary 
that  the  testator  should  expressly  declare  his  intention.  It  was 
sufficient  if  it  appeared  from  circumstances.  Jonea  v.  OiMef 
et  al.,  Amb.  782,  in  1778. 

Lord  Loughborough,  Ashurst  and  Hotham,  oommissionerB^ 
seem  to  recognize  the  authority  of  the  cases  of  Arnold  v.  Kemp* 
stead  and  ViUarreal  v.  Lord  Oalway,  but  declared  that  an  annu-^ 
ity  devised  to  a  vnfewas  not  abar  of  dower  unless  so  expressed, 
or  the  value  of  the  estate  was  so  small  as  to  be  insufficient  to 
satisfy  the  annuity  and  dower.  There  must  be,  in  the  will,  an. 
evident  intention  to  bar  the  wife  of  dower  by  the  devise.  Pear* 
9on  V.  Pearson,  1  Bro.  Chan.  Oa.  292,  in  1788. 

Lord  Loughborough  also  declared  that  where  the  natural 
construction  of  the  words  of  a  wiU  was,  that  in  case  the  widow 
married  again,  she  should  have  only  one  hundred  pounds  per 
annum,  and  she  elected  her  dower,  she  could  not  take  the 
annuity  also,  because  she  would  thereby  defeat  the  testator's 
{  intention:  Boynton  v.  Boynton,  Id.  445,  447,  in  1786.  Where 
the  testator  bequeathed  to  his  widow  one  hundred  pounds,  to 
i  be  paid  out  of  his  personal  estate,  and  after  some  particular 
dispositions  gave  all  his  estate  and  effects,  subject  to  an  annuity 
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of  thirty-fiTe  pounds,  to  bis  widow  for  life,  upon  trust  for  a  son 
whom  he  made  his  residuary  legatee,  BuUer,  J.,  declared  it  to 
foe  a  case  of  election,  notwithstanding  the  great  disproportion 
between  her  annuity  and  dower,  which  was  about  eighty  pounds 
per  annum:  1  F.  Yes.  Jr.  835;  3  Bro.  Chan.  Ca.  S66;  Wahe  t. 
Wake,  in  1791. 

But  in  Foster  v.  Cook,  afterwards  in  1791,  where  the  testator 
devised  all  his  real  and  personal  estate  to  trustees,  and  directed 
them  to  possess  themselves  of  all  his  estates  and  substances 
after  his  decease,  to  pay  his  wife  an  annuity  of  fifty  pounds  a 
year,  during  widowhood,  and  in  case  she  should  many  again, 
then  to  pay  her  an  annuity  of  thirty  pounds  a  year  only.  Lord 
Thurlow  expresses  himself  strongly:  **  The  wife  has  a  charge 
upon  the  estate  paramount  to  the  will;  she  has  an  absolute  right 
to  the  third  part;  it  is  not  his  to  deprive  her  of  it.  But  here  it 
is  to  be  gathered  from  oii^umstances  that  she  is  not  to  have  it; 
and  because  he  gives  all  his  property  to  trustees,  I  am  to  gather, 
from  his  giving  all  he  has,  that  he  has  given  that  which  he  bad 
not.  So  far  from  a  declaration  plain,  I  have  nothing  even  to 
lead  me  to  think  he  meant  to  deprive  her  of  dower.  She  must, 
therefore,  have  her  dower:"  8  Bro.  Oban.  Oa.  347,  361.  This 
case  considerably  impugns  the  principle  laid  down  in  the  cases 
in  Ambler,  already  cited.  To  take  from  its  authority,  it  has 
been  said  by  counsel,  arguendo,  to  have  been  an  amicable  cause, 
and  decided  without  argument:  1  F.  Yes.  Jr.  620.  Lord  Com- 
missioner Eyre  thus  expresses  himself:  * '  Tenancy  in  dower  is 
an  estate  in  land,  different  from  the  other  estate  in  the  land. 
The  testators  disposed  of  their  own  estates,  and  that  estate 
was  not  theirs.  There  the  words  did  not  ex  vi  iermiruyrum  pass 
the  estate  in  dower.  The  particular  intent  that  it  should  was 
to  be  made  out;  and  here  it  is  that  those  who  have  decided 
those  cases  have  seemed  to  differ,  for  no  two  cases  being  pre- 
cisely the  same  in  circumstances,  it  can  hardly  be  said  that  they 
differ:"  1  F.  Yes.  Jr.  527;  Blahe  v.  Buribwry,  4  Bro.  Chan.  Ca. 
28,  in  1792.  Where  a  testator  gave  all  bis  real  and  personal 
estate  to  trustees  to  lay  out  on  mortgages,  and  to  pay  his  wife 
eighty  pounds  a  year,  and  for  other  purposes,  and  after  her 
death  to  make  sale  thereof,  etc.,  Lord  Chancellor  Loughborough 
declared  the  wife  entitled  to  her  dower,  and  also  to  the 
annuity:  Middleton  v.  Garter,  4  Bro.  Chan.  Ca.  409,  in  1793. 

And  in  the  latest  case  published,  the  master  of  the  rolls  com- 
ments on  the  different  determinations  had  in  claims  of  dower, 
and  establishes  the  principle  that  a  widow  shall  not  be  put  to 
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her  election  to  take  under  the  will  of  her  hnsbuid,  or  her 
dower,  except  by  express  declaration,  or  necessary  inference 
from  the  inconsistency  of  her  claim  with  the  dispositions  of  the 
will :  I^rench  t.  Davies,  2  F.  Yes.  Jr.  672,  in  1796. 

Amidst  this  seeming  diversitj  of  opinion,  as  it  is  called,  the 
question  is,  what  rule  we  shall  adopt  ?  On  the  one  part,  it  must 
be  confessed,  that  the  cases  at  law  are  uniformly  in  fiiTor  of  the 
demandant,  and  that  the  greater  part  of  the  decrees  in  equity 
are  so  likewise.  On  the  other  part,  there  are  late  decisions  in 
equity  of  a  different  complexion;  and  many  of  the  others  appear 
to  be  repugnant  to  the  real  and  decided  intentions  of  the  testa- 
tors, and  have  contravened  the  dispositions  which  they  have 
made  of  their  property.  I  hare  formed  my  judgment  on  the 
best  consideration  which  I  have  been  able  to  give  the  case, 
but  not  without  many  struggles,  after  a  careful  review  of  the 
different  detenninations. 

On  the  variety  of  authorities,  I  consider  myself  at  liberty  to 
determine  for  myself,  on  the  will  immediately  before  me:  Dall. 
178;  Vaugh.  883.  I  take  the  intention  of  the  testator  to  be  the 
great  governing  rule  in  the  construction  of  wills,  provided  it  be 
agreeable  to  law:  1  Burr.  238, 272,  273,  664,  666,  666;  4  Burr. 
2246;  4  Bro.  Chan.  Oa.  460.  I  can  see  no  rational  ground  for 
making  dower  the  single  exception  to  the  general  rule.  The 
principle,  that  wills  must  be  consistent  ^th  law,  is  not  to  be 
applied  to  the  construction  of  words,  but  to  the  nature  of  the 
estates  themselves:  2  Atk.  680.  Cases  upon  wills  have  no  great 
weight,  unless  exactly  similar  in  every  respect:  2  Wils.  824;  8 
Wils.  247.  They  should  be  in  verbis  ipsisrimia :  Bazr.  on  Stat. 
870.  And  it  is  laid  down,  that  while  the  construction  of  wills 
should  be  favorable  to  the  intent  of  the  parties,  it  should  be 
agreeable  to  common  understanding:  8  Black.  379;  1  And.  60; 
1  Bulst.  176. 

Here,  then,  John  Fatten  devises  to  the  demandant,  his  late 
wife,  ''  all  bis  lands  in  Lampeter  township,  to  hold  during  her 
natural  life  of  widowhood,  she  making  no  waste  thereupon.  Bui 
in  case  she  marries,  she  is  then  to  leave  the  plantation,  she  receiv- 
ing fifty  pounds,  a  horse  and  saddle,  her  bed  and  bed-clothes," 
etc.  An  estate,  durante  viduiiaJte^  is  considered  as  an  estate  for 
life,  since  it  only  can  be  determined  by  the  voluntazy  act  of  the 
woman:  4  Co.  3  a,  30  a;  Moore,  31,  pi.  108.  How,  then,  could 
the  demandant  hold  the  whole  of  the  lands  during  life,  under 
the  will,  as  a  benevolence,  and  at  the  same  time  hold  one-third 
part  thereof  in  dower,  by  title  paramount?    Against  what  ten- 
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ant  could  she  bring  her  \mt,  in  order  to  haye  dower  assigned 
her  ?  Is  it  compatible  with  the  terms  of  the  will,  that  she  should 
leave  the  plantation  on  her  second  marriage,  and  yet  be  in  pos- 
session of  one-third  part  thereof?  Will  she  not  disappoint  the 
devises  as  to  the  two  sons,  Robert  and  John,  by  an  assignment 
of  her  dower?  I  forbear  a  third  detail  of  the  case  from  Moore, 
31,  wherein  Weston  and  Benlows  differed  from  Dyer.  It  is 
similar  to  the  present  case,  and  may  be  said  to  run  on  all  fours. 

Two  of  the  exceptions,  mentioned  in  Dall.  418,  from  the  gen- 
eral rule,  are  here  obvious:  1.  The  implication,  that  the  wife 
shall  not  have  both  the  devise  and  the  dower,  is  strong  and 
necessaiy;  2.  The  devise  is  entirely  inconsistent  with  her  pres- 
ent claim.  And  I  may  be  allowed  to  add,  her  claim,  if  sup- 
ported, would  OTcrtum  the  will,  in  a  considerable  part  at  least. 

It  is  an  established  rule,  that  devises  must  stand  as  they  were 
at  the  time  of  maVing  the  will,  and  not  to  be  construed  by  any 
after  act  or  collateral  contingency:  Forrest,  26;  IF.  Yes.  Jr. 
475.  A  court  of  justice  may,  in  the  construction  of  a  will, 
necessarily  imply  an  intention  not  particularly  specified  in  words, 
but  not  on  arbitrary  conjecture,  though  founded  on  the  highest 
degree  of  probability:  3  T.  B.  473.  A  necessary  implication  is 
that  which  leaves  no  room  to  doubt:  4  Bro.  Chan.  Oa.  461.  I 
apprehend  that  the  testator  here,  from  the  dispositions  in  his 
will,  which  embrace  the  whole  of  his  estate,  both  real  and  per- 
sonal, has  excluded  all  doubt,  and  that  his  intentions  are 
reduced  to  a  moral  certainty. 

Again:  When  a  man  takes  upon  himself  to  devise  what  he 
had  no  i)Ower  over,  upon  a  supposition  that  his  will  will  be  ac- 
quiesced under,  chancery  will  compel  the  devisee,  if  he  will 
take  advantage  of  the  will,  to  take  entirely  and  not  partially 
under  it,  there  being  a  tacit  condition  annexed  to  devises  of  this 
nature,  that  the  devisee  do  not  disturb  the  disposition  which 
the  devisor  has  made:  Forrest,  182,  183;  2  Yem.  681;  Gilb. 
£q.  Bep.  3, 15.  This  is  said  to  be  the  settled  rule  in  equity. 
1  F.  Yes.  jr.,  523, 546;  4  Bro.  Chan.  Ca.  24. 

If  this  principle  be  applicable,  the  demandant  could  not  hold 
the  lands  under  the  will,  and  yet  have  her  dower  therein.  She 
could  not  insist  on  continuing  in  possession  after  receiving  Mtj 
pounds  and  the  specific  legacies  directed  to  be  given  to  her  on 
leaving  the  premises.  Her.daim  would  be  evidently  incon- 
sistent with  the  express  terms  of  the  will,  and  incompatible  with 
the  plain  intention  thereof.  She,  together  with  Adams,  her 
second  husband,  have  shown  their  sense  of  the  will  by  agreeing 
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in  the  orphan's  oonrt  to  the  appointment  of  three  persons  to 
Talne  the  whole  of  the'  rents  since  her  second  intennaniage» 
and  she  has  Toluntarily  acquiesced  therein  sinoe  Marchy  1762» 
until  the  time  of  bringing  this  action. 

The  light  in  which  I  have  viewed  the  present  will  renders  it 
unnecessary  for  me  to  consider  the  effect  of  Uie  demurrer  to 
evidence,  or  to  what  extent  it  admits  condnsions  of  fact,  which 
the  jury  might  have  inferred  from  the  proofs  given.  On  the 
whole  import  of  the  evidence,  I  am  of  opinion  that  judgment 
should  be  entered  for  the  tenant. 

SiOTH,  J.,  dissenting.  I  am  bound  by  the  cunent  of  the 
book  cases,  and  find  myself  compelled  to  give  a  different  de- 
cision. It  is  my  duty  to  express  my  own  sentiments,  and  the 
grounds  on  which  they  have  been  formed.  By  the  rules  of  the 
common  law,  a  right  or  title  which  any  one  has  to  any  lands  or 
tenements  of  any  estate  of  freehold,  cannot  be  barred  by  ao- 
ceptance  of  any  manner  of  collateral  satisfaction:  4  Co.  1  a,  b, 
Co.  Lit.  86. 

A  devise  by  vnll  to  a  ynie  cannot  be  averred  to  be  in  satisfac- 
tion of  her  dower,  unless  it  be  so  expressed  in  the  vrill:  Co. 
Lit.  86  b;  4  Co.  4  a;  Free.  Chan.  183;  1  Yes.  66;  7  Bro.  P.  C. 
21.  Agreeably  hereto  have  been  the  determinations  in  Lawrence 
V.  Latorence  and  Hiichina  v.  Hiichins,  already  cited. 

J.  Lemon  devised  lands  to  his  wife,  and  other  lands  to  his 
brother  and  his  heirs;  the  vdfe  of  the  testator  enters  into  the 
lands  devised  to  her,  but  not  expressed  to  be  in  lieu  of  dower, 
which  were  of  more  value  than  her  dower.  She  afterwards 
brings  dower  against  the  devisee  of  the  other  lands,  and  recovers 
against  him,  vnth  costs.  He  brings  his  bill  in  equity  to  be 
relieved  against  the  judgment.  Lord  Chancellor  Parker  said 
this  point  has  already  been  determined  by  the  house  of  lords, 
that  there  is  no  relief  in  this  case  in  equity,  and  dismissed  the 
bill:  8  Yin.  Ab.  866;  MS.  Bep.  Lemon  v.  Lemon. 

B.,  in  his  life-time,  gave  a  bond  in  the  penalty  of  one  thou- 
sand pounds,  in  trust,  to  secure  F.  five  hundred  pounds,  in  case 
she  survived  him;  parol  evidence  to  show  that  it  v^as  intended, 
at  the  time,  in  lieu  of  dower,  and  that  F.  acknowledged  it  to  be 
so,  cannot  be  allowed;  a  general  provision  for  a  wife  is  not  a 
bar  of  dower  unless  expressed  to  be  so.  Unney  v.  Finney,  8 
Atk.  8;  S.  C.  1  Wils.,  84. 

The  cases  of  Pearson  v.  Pearson  and  Ibsier  v.  Cook,  have  al- 
ready been  mentioned,  and  the  strong  expressions  of  Lord 
Thurlow,  in  the  latter,  noted. 
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The  intention,  that  a  deyise  should  be  in  satisfaction  or  lien  of 
jointure,  must  appear  either  from  the  express  words  of  the  will, 
or  the  clear  and  manifest  intention  of  the  testator  appearing  on 
the  face  of  it  to  be  drawn,  by  necessazy  implication,  from  it; 
and  it  was  resolyed  that  a  derise  was  not  a  bar  of  jointure. 
BrcughJUm  y.  Errington,  7  Bro.  ParL  Ca.  18,  in  Dom.  Pzoc.  1778. 
In  PiU  T.  Snowden,  before  Lord  Hardwicke,  notwithstanding 
tiie  annuity  was  given  out  of  freehold  messuages  described,  with 
a  clause  of  entry  and  distress,  and  the  freehold  was  given  sub- 
ject to  the  annuity  to  the  very  woman  who  was  to  have  the 
dower,  yet  she  was  entitled  to  both.  Said  by  counsel  arguendo, 
1  F.  Yes.  jr.  622.  The  opinion  of  ])yer,  in  Moore,  81,  which 
has  been  cited,  although  contradicted  by  the  two  other  judges, 
eeems  founded  in  good  sense  and  sound  reason,  and  it  appears 
to  me  that  the  possession  of  the  premises  by  the  wife,  under 
her  husband's  will,  was  only  a  suspension  of  her  daim  of  dower 
during  the  time. 

The  result  is  :  I  have  considered  the  case  before  us  with  all  the 
attention  of  which  I  am  capable.  I  have  weighed  the  foregoing 
authorities  in  one  scale,  and  the  adverse  cases  in  the  other.  In 
principle  and  reason,  the  last  preponderate;  but  the  authority 
of  the  first  is  too  great  for  me  to  get  over.  At  the  same  time, 
I  rejoice  that  the  rest  of  the  court  feel  themselves  at  liberty  to 
decide  upon  principle  and  reason,  unfettered  by  the  determina- 
tion by  which  I  feel  myself  bound,  contrary  to  the  wish  and  in- 
clination of  my  mind.  Were  there  no  authorities,  was  it  a 
question  of  intention,  I  would  not,  I  could  not,  hesitate  to  say 
that  the  devise  would  be  a  bar  of  dower.  But,  although  the 
foundation  upon  which  it  is  supposed  to  be  a  bar  is  the  direction 
that  she  shall  leave  the  place  on  her  marriage,  receiving  fifty 
X>ounds,  etc.,  I  feel  no  application  of  that  rule.  For  had  the 
widow  been  unquestionably  entitied  to  dower,  she  could  not 
bave  retained  the  land  till  dower  had  been  assigned  to  her;  but 
the  devisees  would  have  recovered  in  ejectment,  as  has,  in  two 
instances,  been  determined  by  this  court,  though,  indeed,  con- 
trary to  my  opinion.  Upon  tiie  whole,  I  find  myself  compelled 
to  say  that  judgment  should  be  given  for  the  defendant.  But, 
by  the  opinion  of  the  other  judges,  judgment  must  be  entered 
for  the  tenant. 

Judgment  for  the  tenant. 

A  oonnderation  of  the  same  point  came  before  the  oourt  previooely,  in 
i>iiiieaii  V.  Duncan,  2  Yeatee,  S02,  April  term,  1798.    It  was  a  eaae  where 
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a  deviBe  was  made  to  hiB  wido^-,  by  the  teatator.  of  the  interest  of  one* 
third  part  of  the  price  of  hia  real  eatate  when  aold,  together  with  variooa 
email  apecific  legaciea.  The  court  decided  that  the  intention  waa  dear  t» 
bar  dower,  becauae  the  deviae  waa  abaolately  inconaiatent  with  and  repog- 
nant  to  the  claim.  They  aay  :  **  She  conld  not  poeaibly  have  the  intereat 
of  one-third  the  amount  of  aalea  of  the  whole  land  during  her  life,  and  at 
the  same  time  hold  one-third  part  of  it  unaold  for  her  benefit  Aa  to  the- 
determination  of  her  election,  it  muat  be  by  plain  and  explicit  acta,  under 
a  full  knowledge  of  the  ciroumatancea  of  the  testator,  and  of  her  own 
rights.  Her  bare  receipt  of  the  spedfio  artidea  deyiaed  to  her,  without 
aomething  more,  will  not  produce  thia  effect**  The  caae  of  HamUUm  ▼. 
BuekwaUer  ia  referred  to  by  text-writera  when  the  aubject  of  dower  ia  con- 
sidered. Scribner  citea  it  in  hia  aecond  Tolume,  pp.  416,  432,  448.  It  la 
dted  and  approved  in  MeCfuUough  t.  AUm  el  o^.,  3  Yeatea»  12;  Oai^fimm  t. 
Ca^fmaM^  17  8.  &  R.  20,  and  Pruion  ▼.  Janu,  9  Pa.  Si.  4(Kl 
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AssioincENT  OF  Boni>~-Pbomisb  to  Pay.— Where  an  aaaignment  of  a. 
bond  waa  procured  in  reliance  on  the  promiae  of  the  obligor  thereon 
that  he  would  pay  it,  although  he  had  a  good  defenae  againat  it  he- 
cannot  thereafter  aet  up  auch  a  defenae;  but  it  ia  otherwise,  when  he 
ia  ignorant  of  lua  defenae,  and  acknowledgea  hia  liability  after  aaaign* 
ment 

Debt,  fiye  hundred  and  fifty  poniida.  Plea,  payment,  with 
leave  to  give  the  special  matter  in  eyidenoe.  Beplication,  non^ 
9olvU  and  issae. 

The  facts  on  the  trial  appeared  as  follows: 

Bollinger,  an  inhabitaat  of  North  Carolina,  an  adyentarer  of 
ilender  property,  daimed  a  right  to  one  million  one  hun-^ 
dred  and  fif iy-two  thousand  acres  of  land  in  Powel's  Yalleyp 
in  the  state  of  Kentucky,  under  a  pretended  survey  made  on  the 
eighteenth  June,  1795.  This  survey,  on  the  face  of  it,  bore  the 
plainest  marks  of  a  forgery,  and  was  admitted  to  be  such  by  the 
plainti£E*s  counsel.  On  the  eighth  of  June,  1796,  he  conveyed 
these  lands  to  the  defendant  and  four  others,  in  consideration 
of  one  cent  per  acre;  and  the  defendant  paid  him  two  hundred 
pounds  in  goods,  and  gave  him  two  bonds  conditioned  for  the 
payment  of  two  hundred  and  seventy-five  pounds  each,  by  in* 
stallments.  One  of  these  bonds  had  been  assigned  to  one 
Eckenwelder,  whom  the  defendant  had  satisfied.  The  other 
formed  the  subject  of  the  controverqr,  and  had  been  assigned 
to  the  plaintiff  on  the  twenty-fourth  June  following.  No  part 
of  the  consideration  appeared  to  have  been  paid  by  the  other 
purchasers  for  their  proportions  of  the  lands;   and  Bollinger 
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disappeared  shortly  after  his  conyeyanoe.  While  the  defendant 
belieyed  he  had  a  good  title  to  the  enormous  quantity  of  two 
hundred  and  thirty  thousand  four  hundred  acres  of  land, 
and  within  two  or  three  months  after  the  contract,  he  being 
well  satisfied  with  his  bargain,  and  having  heard  that 
the  plaintiff  had  got  one  of  the  bonds  by  assignment,  acknowl- 
edged, in  the  presence  of  two  witnesses,  that  he  must  pay  it  off. 
On  this  circumstance,  the  plaintiff's  counsel  relied  for  the  re- 
covery, and  submitted  the  matter  to  the  court  without  argu* 
ment. 

Clymer  appeared  for  the  plaintiff. 
Spayd,  for  the  defendant. 

By  CouBT.  If  the  plaintiff,  ignorant  of  the  unfairness  of  the 
original  transaction,  had  been  induced  to  obtain  the  assignment 
of  the  obligation  by  the  defendant's  promises  to  pay  it,  the 
latter  ought  to  be  bound  by  his  engagement,  notwithstanding 
the  great  hardship  of  the  case;  for  he  would  be  the  cause  of  the 
deception,  and  his  admissions  would  operate  as  a  new  contract 
between  himself  and  the  plaintiff.  But  the  acknowledgments 
in  the*  present  instance  could  not  have  influenced  the  plaintiffs 
conduct,  having  been  made  several  months  after  the  assignment. 
Equity  will  relieve  against  a  plain  mistake,  or  misapprehension, 
or  against  ignorance  of  title,  though  not  under  all  given  circum- 
stances: 1  Yem.  82;  IVes.  126,  400;  2  Bro.  Chan.  Bep.  150;  1 
Fonbla.  .106.  To  make  a  receipt  in  full  of  all  demands  a 
conclusive  bar,  it  must  be  given  with  full  knowledge  of  all  the 
facts:  Esp.  Ni.  Pri.  174;  Id.  166.  And  one  may  avoid  a  prom- 
ise, by  showing  that  there  was  no  consideration  for  it:  1  H.  Bl. 
64.  An  indorser  of  a  bill  of  exchange,  discharged  by  the  laches 
of  the  indorsee,  in  not  giving  due  notice  of  its  non-acceptance, 
and  afterwards  make  a  subsequent  promise  to  pay  the  bill» 
being  ignorant  at  the  time  that  he  was  no  longer  bound  to  pay 
the  same,  the  same  shall  not  bind  him:  6  Burr.  2670.  As  be* 
tween  the  obligor  and  obligee,  who  had  swindled  him  already 
out  of  four  hundred  and  seventy-five  pounds,  no  possible  doubt 
could  exist.  The  assignee  of  a  bond  takes  it  at  his  own  peril, 
subject  to  every  defense  which  might  be  set  up  against  the  ob* 
ligee:  1  Dall.  23.  And  the  admissions  of  the  defendant  after 
the  assignment,  while  his  delusions  continued  as  the  fancied 
proprietor  of  a  large  tract  of  country,  cannot  conclude  him  on 
any  principle  of  law,  equity  or  good  conscience. 

The  plaintiff  suffered  a  nonsuit. 
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Woods  v.  Nixon. 

BxPLXvni,  Who  can  Maintain.— The  aangnae  of  the  bojer  of  a  chattel, 
who  has  never  had  poBBesnon,  may  maintain  lepLerin against  the  seller. 

Beplevin  for  a  hone.  The  following  case  was  sobmitted  to 
the  opinion  of  the  court: 

DaTid  Tate,  in  the  summer  of  1791,  bought  a  certain  number 
of  pack-horses,  for  the  use  of  the  army  under  General  St.  Claur, 
from  George  Nixon,  at  eight  pounds  and  fifteen  shiUings  each. 
Nixon  delivered  all  but  one,  now  in  question,  which  had  strayed. 
Tate,  going  on  the  campaign  of  1791,  met  Henry  Woods,  to 
whom  he  owed  a  debt.  He  gave  him  an  order  to  Nixon  to  re- 
ceive this  horse,  which  he  had  heard  had  returned;  that  he 
might  keep  the  horse  till  he  was  satisfied  of  his  debt.  Woods 
demanded  the  horse  of  Nixon,  who  refused  to  deliver  him  on 
the  order,  and  following  Tate,  and  pretending  as  a  reason  a 
quarrel  with  Woods,  procured  from  Tate  an  order  to  deliver 
the  horse  to  his  son.  Nixon  did  not  inform  Tate's  son  of  this 
order,  nor  ofier  the  horse  to  him,  till  after  Woods  had  brought 
thib  suit;  then  the  son  refused  to  accept  the  horse,  because 
Woods  had  sued. 

Young,  for  the  defendant,  made  two  objectiona  to  this  action: 
1.  No  action  lies  in  the  name  of  Woods  against  Nixon,  on  this 
transaction,  but  only  in  the  name  of  Tate;  2.  Even  Tate  could 
not  have  brought  replevin  for  the  horse,  which  was  never  de- 
livered to  him,  and  of  which,  therefore,  the  property  was  not 
changed.  Much  less  can  Woods,  to  whom  no  delivery  can  be 
presumed. 

Bo88,  for  the  plaintiff,  argued  that  this  action  lay  in  the  name 
of  Woods. 

PBEsmENT.  I  will  make  three  questions:  1.  Whether  David 
Tate  could  have  maintained  any  action  for  this  horse?  2.  Gould 
he  have  maintained  replevin  for  himt  3.  Can  Henry  Woods 
maintain  this  action  ? 

1.  The  objection  on  the  first  question  is,  ''that  there  was  no 
delivery  of  this  horse,  and,  till  delivery,  the  property  is  not 

changed." 

^— ^— »—^»^— .i^— ^.»^— ..^i— — »— i^— "^^— — ■— ^^— ^^^^~~  -^-^^^— ^^^»^— — ^^— ^^-^1^1^ 

^TheoaiM  reported  in  Addison's  report  are  those  tiled  before  Addison  hlnuNlf,  sa 
president  of  the  fifth  droalt,  with  a  f ev  bef on  the  high  oonrt  of  eczon  And  appeius. 
The  cases,  tht  ref ore.  are  for  the  most  nui  priut  cases ;  but  on  accoant  of  the  abla  oiiinlona 
flTon.  they  haya  been  reoelTed  as  of  greater  anthoritjr  than  each  cases  are  generally. 
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Bight  and  enjoyment  are  two  different  things;  and  the  one 
may  be  perfect  without  the  other.  The  property,  or  right,  ab- 
stracted from  the  possession,  arises  from  the  contract;  and  ia 
Tested  in  the  buyer,  by  the  assent  of  the  seller,  who,  from  the 
time  of  the  sale,  is  indebted  to  the  buyer  for  a  thing  in  kind:  3 
Beeve  Eng.  Law,  278,  274;  2  Powel  Contr.  64;  2  Bl.  Com. 
447-8.  These  principles  apply  to  both  parties:  Key's  Max.  c. 
42,  p.  86-88;  Comb.  841;  Loflft,  121;  1  Str.  166, 167.  For  as, 
if  a  horse  be  sold  and  die  in  the  stable  of  the  Tender,  between 
the  sale  and  the  delivery^  the  Tender  may  have  debt  for  the 
price,  the  horse  being  the  horse  of  the  buyer  from  the  sale;  so, 
for  the  same  reason,  if  the  horse  Utc,  and  the  seller  refuse  to 
deliTcr  him,  the  buyer,  tendering  the  price,  may  take  the  horse, 
or  have  detinue  for  him.  In  the  case  before  us,  the  price  was 
paid.  I  should  be  disposed  to  consider  deliTcry  only  as  the 
conclusiye  evidence  of  the  completion  of  a  previous  contract, 
which,  without  the  symbol  of  delivery,  had  vested  the  right  in 
the  buyer.  But  there  are  other  circumstances  which  render 
this  case  stronger.  The  contract  was  entire  for  a  parcel  or 
certain  number  of  horses,  and  it  cannot  be  severed  at  the  vnll 
of  one  of  the  parties.  He  cannot  deliver  the  worst  horses,  and 
retain  the  best.  Delivery  of  part,  without  any  new  reservatiou 
expressed,  and  acceptance  of  the  whole  price,  as  completely 
executed  the  contract  as  the  circumstances  could  admit;  and 
the  horses  coming  into  or  remaining  in  the  possession  of  Nixon, 
came  into  and  remained  in  his  possession  as  the  horse  of  Tate. 
Nixon  was  a  mere  trustee,  bailee,  or  finder,  like  any  other  bona 
fide  possessor;  and  his  being  liable  to  refund  the  money  can 
make  no  difference  in  the  property  of  the  horse,  for  that  arises 
from  his  obligation  to  deliver  the  horse  safely,  and  his  retain- 
ing him  contrary  to  his  duty. 

A  husband,  seised  of  land  in  right  of  his  wife,  sold  four  hun- 
dred trees  for  twenty  pounds,  and  half  were  taken  away,  and 
half  of  the  price  paid.  The  wife  died,  the  heir  entered,  the 
husband  brought  debt  for  the  other  half  of  the  money,  and  it 
was  held  good.  The  contract,  being  good  at  the  time,  and 
entire,  could  not  be  severed;  having  taken  part,  he  might  have 
taken  the  whole  in  the  life-time  of  tiie  wife.  3  Beeve  Eng.  Law, 
874;  2  Powel  Contr.  64;  2  Mod.  243;  2  BL  Com.  447,  448;  2 
Str.  955.  I  argue,  as  before,  the  principles  apply  to  both  par- 
ties; the  remedy  is  mutual.  If  seller  can  bring  debt  for  the 
price,  buyer  may  bring  detinue  for  the  thing  sold.  Detinue  lies 
for  him  who  has  property,  even  though  he  never  had  possession^ 
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or  his  property  be  special,  as,  bj  heir  for  an  heir^loom,  by  hua- 
band  for  goods  of  ifife,  by  buyer  for  goods  sold,  or  by  bailee, 
or  against  bailee,  by  him  for  whose  use  goods  had  been  deliy- 
ered.  2  Com.  Dig.  632;  Bull.  N.  P.  49,  50.  It  lies,  after  per- 
formance of  the  condition,  to  recoTer  back  goods  sold  and  deliy- 
ered  on  a  certain  condition.  Baieman  t.  EOman^  Cro.  Eliz.  866; 
James  t.  Price,  Lofft.  219.  It  was  agreed  between  plaintiff  and 
defendant,  that  plaintiff  should  exchange  his  ship  F.  for  the 
defendant's  ship  B.,  and  give  twenty-fiye  guineas  to  boot,  and 
if  the  F.  should  be  lost  in  the  Toyage  she  was  then  upon,  thirty 
guineas  more.  Plaintiff  paid  defendant  a  guinea  earnest.  After- 
wards defendant  sent  an  excuse  for  not  sending  the  B.  because 
it  had  been  previously  sold  to  another.  Plaintiff  required  a  per- 
emptory answer,  because,  if  the  F.  was  lost,  it  would  be  to 
defendant's  hurt,  and  tendered  the  twenty-four  guineas  due  of 
the  boot,  which  the  defendant  refused.  The  F.  was  lost  on 
another  Toyage.  Plaintiff  brought  troTer  for  the  B. ,  and,  though 
it  was  objected,  as  here,  that  the  property  was  not  transfeired, 
it  was  held  that  troyer  lay,  eyeiy  part  of  the  agreement  haying 
been  performed  by  the  plaintiff,  and  that  detinue  would  have 
lien.  In  aemnqxU  plaintiff  declared.  Bach  y.  Owen,  6  T.  B. 
409,  that  it  was  agreed  on  first  May,  1792,  that  he  should  giye 
defendant  a  colt,  in  exchange  for  defendant's  mare,  and  pay 
him  two  guineas  to  boot,  on  seyenteenth  December,  following; 
that  it  was  further  agreed,  that  plaintiff  should  keep  the  colt 
till  twenty-ninth  September;  that  mutual  promises  were  made; 
that  defendant,  to  make  the  bargain  more  fizm,  paid  plaintiff  one 
halfpenny  earnest;  and  that  plaintiff  kept  the  colt  till  twenty- 
ninth  September,  was  ready,  and  offered  to  pay  defendant  two 
guineas;  but  defendant  would  not  receiye  them,  and  had  not 
deliyered  the  mare  to  plaintiff,  though  often  requested.  To  this 
declaration  there  was  a  demurrer,  because  it  did  not  appear 
that  the  plaintiff  was  ready  and  offered  to  deliyer  the  colt  to 
the  defendant,  in  exchange  for  the  mare.  But  it  was  held,  that 
there  was  no  foundation  for  this  objection;  the  payment  of  the 
halfpenny  yested  the  property  of  the  colt  in  the  defendant,  and 
therefore  it  was  unnecessary  for  plaintiff  to  show  that  he  had 
tendered  the  colt  to  the  defendant.  On  these  principles,  I  hold 
that  David  Tate  might  have  maintained  an  action  for  this  horse. 
He  might  have  maintained  detinue,  trover  or  assumpsU, 

2.  C!ould  he  have  maintained  the  action  of  replevin?  In 
England,  replevin  lies  chiefly,  it  is  said,  only  for  goods  taken 
by  way  of  distress.  Co.  litt.,  146, 146;  Wood's  Inst,  192, 670. 
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It  seems  therefore  to  suppose  a  previous  aotoal  possession  in 
the  plaintiff.    Yet,  in  some  cases,  it  lies  where  the  plaintiff  has 
not  had  possession  in  himself,  but  in  one  under  whom  he  claims. 
Co.  lAtL,  145  b.;  Bull.  N.  P.,  53;  2Esp.,4&-49.    Husband 
may  have  replevin  for  goods  taken  from  his  wife  before  mar- 
riage;  executor  for  goods  taken  from  his  testator;  lord  for 
goods  taken  from  his  villein  as  a  distress.    The  distraining  did 
not  alter  the  property;  the  goods  remained  in  the  custody  of  the 
law,  and  the  right  devolved  to  the  plaintiff.    In  a  case  in  Mod- 
em Beports,  it  is  stated  without  any  disapprobation,  that  re- 
plevin has  been  brought  by  one  of  the  vendees  against  the  other, 
for  sheep  sold  by  the  owner  to  two  different  persons.    Be  this 
as  it  may  in  England,  the  practice  in  Pennsylvania,  1  Dall.  156, 
has  been  to  issue  replevins  in  all  cases  where  a  man  claims  prop- 
erty detained  from  him.    By  this  practice  it  becomes,  in  fact,  an 
action  of  detinue  or  trover,  with  the  specific  remedy  of  chancexy , 
unless  the  defendant  claims  property;  and  as  it  gives  a  chance 
of  more  perfect  and  summazy  justice  without  danger  of  abuse, 
I  am  inclined  to  support  it  in  tiie  liberal  extent  of  our  practice, 
and  supporting  it,  must  hold  that  David  Tate  might  have  main- 
tained an  action  of  replevin  against  George  Nixon  for  this  horse* 
8.  Can,  then,  Henry  Woods  maintain  this  action?    Let  me 
premise  that  George  Nixon  has  sold  the  horse,  and  parted  with 
all  his  right  in  him  to  David  Tate,  and  received  for  him  the 
agreed  price;  that  David  Tate  transferred  the  right  of  the  horse 
to  Henry  Woods,  who  thus  acquired  a  right  to  demand  him  from 
George  Nixon;  and  that  George  Nixon  in  refusing  to  deliver 
this  horse  to  Henry  Woods,  acts  maliciously  and  against  con- 
science.   He  is  not,  therefore,  a  man  to  be  favored  in  a  court  of 
justice,  and  must  expect  our  leaning  to  be  against  him.    On  the 
principles  of  natural  justice,  independent  of  any  system  and  es- 
tablished forms,  there  can  be  no  doubt  that  Henry  Woods  ought 
to  recover  the  h^tse  from  George  Nixon.    But  if  there  be  any- 
thing in  our  artificia:  Ifigal  system  and  established  forms  of  pro- 
ceedings to  prevent  this  re^xivezy  in  the  present  action,  we  are 
bound  by  it;  though  if  we  possiLl^  can,  we  will  lay  hold  of  every- 
thing to  reconcile  to  our  system  and  proceedings  a  recovery 
which  natural  justice  so  plainly  dictates.    Since  C:i»  only  effect 
of  a  contraxy  decision  would  be  another  action,  in  another  form, 
in  which  the  horse,  or  his  value,  would  certainly  be  taken  fron 
the  defendant,  whose  conduct  has  been  very  unjustifiable,  it 
is  no  objection  to  Henry  Woods'  recovery,  that  he  has  but 
sa  special  property;  for  detinue,  trover,  or  replevii^  will  lie  on  a 
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special  property.   Oo.  Litt.  145  b.;  8  Bao.  Ab.  260,  261,  262, 
263;  Ball  N.  P.  58.    If  Heniy  Woods  had  no  right  to  demand 
the  horse,  the  defendant  might  shelter  himself  under  a  claim 
of  property  in  himself  or  in  another.    He  has  none  in  himself » 
and  Diyvid  Tate,  who  has  oome  forward  and  declares  that  he 
transferred  his  right  to  Henry  Woods.    The  spedaliy  of  the 
property,  or  the  conditions  to  which  it  is  subject  in  the  hands 
of  Woods,  is  a  question  only  between  him  and  Tate,  who  may 
do  what  he  will  with  his  own.    Nixon,  who  transferred  the 
whole  to  Tate,  has  no  right  to  call  Tate  to  account  for  the  dis- 
posal of  it.    He  was  but  a  mere  trustee  or  stake-holder  for  the 
true  owner,  5  Bac.  Ab.  261;  Bull  N.  P.  86;  and,  in  my  mind, 
stands  in  the  same  situation  as  if  he  had  never  owned  the  horse, 
but  had  undertaken  to  keep  him  safely  for  the  owner,  or  had 
found  him.    There  are  many  instances,  in  which  those  who  had 
the  beneficial  interest,  though  no  parties  to  the  contract,  from 
which  their  right  must  be  derived,  have  been  supported  in  ac- 
tions against  one  of  the  parties.  Cro.  Eliz.  164;  6  Bao.  Ab.  261; 
Bull.  N.  P.  85, 188,184;  1  Esp.  105, 106;  2  Esp.888;  Atkinson  y. 
Barnes,  LofGb,  825;  Oreen  v.  Farmer,  4  Burr.  2214;  1  W.  Bk. 
651.    As  on  a  promise  to  another  to  pay  money  to  the  plaintiff, 
or  for  goods  delivered  to  another  for  the  use  of  the  plaintiff. 
Trover,  for  goods  sold,  seems  to  have  been  brought  against  the 
seller,  by  an  assignee  of  the  buyer,  and  the  plaintiff  recovered. 
Trover  was  also  brought  for  goods  which  plaintiff,  having  sold 
to  A.,  delivered  to  defendant,  in  the  name  of  A.,  to  dye  for  A., 
who,  being  unable  to  pay  the  price,  gave  up  his  right  to  them 
to  the  plaintiff,  and  he  recovered  against  the  defendant.    An 
assignee  of  a  chose  in  action  cannot  sue  for  it  at  common  law, 
though  he  may  in  chanceiy.    The  point  cited  from  the  case  of 
Cummins,  assignee  of  Linn,  1  Dall.  444,  applicable  to  the  pres- 
ent case,  is  not  the  point  judicially,  or  at  least  principally, 
before  the  court;  and,  besides,  it  is  decided  on  the  informality 
of  the  assignment,  a  predse  form  of  which  had  been  prescribed 
by  a  positive  act  of  assembly,  and  could  not  be  varied.    The 
question,  then,  at  least,  seems  to  resolve  itself  into  this:  Was 
the  transaction  between  Tate  and  Woods  an  assignment  of  a 
chose  in  action,  which  will  not  support  a  suit  at  common  law;, 
or  was  it  a  sale  or  transfer  of  vested  property? 

In  an  action  of  trover  for  certain  loads  of  wood,  a  special 
verdict  was  found,  that  P.  seised  in  fee  of  land,  on  which  there 
was  a  great  wood,  sold  to  C.  and  his  assigns  as  many  of  the- 
trees  as  would  make  six  hundred  cords  of  wood,  to  be  taken  at 
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the  assignment  of  P.;  C.  assigned  Ids  interest  to  plaintiff. 
Afterwards  P.  sold  to  defendant  so  much  of  his  wood  as  would 
make  four  thousand  cords  of  wood,  to  be  taken  at  the  election 
of  the  defendant.    Afterwards  P.  set  out  and  plaintiff  felled 
the  six  hundred  cords  of  wood;  and  defendant,  though  there 
was  sufficient  left  for  his  four  thousand  cords,  took  and  con- 
verted them.    On  this  verdict  it  was  resolved  that  judgment  be 
given  for  the  plaintiff;  not  only  because,  though  the  assign- 
ment to  the  plaintiff  had  been  void,  yet  he  having,  by  the  fell* 
ing,  a  possession  of  them,  and  so  a  good  title  against  a  stranger, 
but  because  C.  having  a  right  to  take  the  trees,  if,  after  request, 
P.  did  not  set  them  out  to  him,  had  an  interest  which  he  might 
assign  over,  not  a  thing  in  action,  or  a  possibility  only,  and  the 
interest  of  0.  vested  in  the  plaintiff,  his  assignee,  in  the  terms 
of  the  contract;  for  the  grantors  cannot,  by  his  own  act  or 
default,  BubTert  or  derogate  from  his  ovm  grant:  Basset  v.  May* 
nard  (Palmer^s  case),  5  Co.  26;   Cro.  El.  81,  9;  Telv.  188;  5 
Bac.  Ab.  261;  8  Wils.  832.    This  case  goes  a  great  way  in  de- 
ciding the  case  before  us.    At  any  rate,  it  makes  me  easy  in 
saying  that  the  plain  rules  of  justice  are,  in  the  case  before  us, 
consistent  with  the  principles  of  our  legal  system.    Between 
the  principles  laid  down  in  the  case  cited,  and  the  circum- 
stances of  the  present  case,  I  see  no  difference;  but  that  there 
the  sale  was  to  C.  and  his  assigns,  and  here  the  sale  is  to  David 
Tate.    But  this  difference,  I  conceive,  does  not  prevent  the 
application  of  the  principles  laid  down  in  that  case,  to  the 
decision  of  this.    For,  as  a  grant  of  an  estate  in  fee-simple 
cannot  be  restrained  by  a  condition  not  to  alien,  so  the  purchase 
of  a  chattel  implies  a  power  to  sell  i^gain:  2  Bl.  Com.  898. 
The  first  seller  parts  with  all  his  power  over  the  thing  sold,  and 
cannot  restrain  the  buyer  in  the  use  or  disposal  of  his  acquired 
property.    If,  in  the  case  cited,  C.  might  have  taken  the  trees, 
if  P.  on  request  refused  to  set  them  out,  the  assignee  of  C,  in 
whom  all  his  interest  was  vested,  might  have  taken  them.    If 
tbe  assignee  of  C.  might  have  taken  the  trees.  Woods  in  this 
case  might  have  taken  the  horse.    If  he  might  have  taken  the 
horse,  he  might,  after  demand  and  refusal,  have  brought  det- 
inue and  trover  for  him.    And  if  he  might  have  brought  detinue 
or  trover  for  him,  he  may  bring  replevin. 
Judgment  for  the  plaintiff  for  thirteen  pounds  ten  shillings. 

This  case  u  cited  with  approval  in  ZlN^v.illeAanla,  6  Whar.  424;  TMai 
V.  CoAoofi,  10  Watts,  234;  Bower  v.  TaUmem,  10  Watts  &  a  fi61|  HaHm 
V.  Earlan,  15  Pa.  St  513. 
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Webster's  Lessee  v.  Hall. 

[QsHBuii  Ooma.    2  Babbsi  4  KoRowt,  10.] 
AOKNOWLEDOKENT  OF  DEED  BY  FEME  COTEBT.^Whan  ft  tMltato  lO- 

qnired  that  a  /erne  eaveri  ahotild  be  "privately  examixiedt  out  of  the 
hearing  of  her  hoaband,"  and  the  certificate  stated,  "that  she  being 
privately  examined,  did  declare,"  etc.,  omitting  the  words  "oat  of  the 
hearing  of  her  husband,"  it  was  held  that  there  was  a  sabstantial  com- 
pliance with  the  statute. 

AonoN  of  ejectment.  It  was  objected  to  a  deed  when 
prodaoed  in  evidence,  that  the  certificate  of  acknowledg- 
ment of  a  feme  covert  thereon  was  defectiye,  in  not  complying 
with  the  requirements  of  the  statute.  The  statute  of  1715,  c. 
47,  sec.  11,  required  that  a  feme  covert  should  be  "  privately 
examined  out  of  the  hearing  of  her  husband,  whether  she  doth 
make  her  acknowledgment  of  the  same  willingly  and  freely,  and 
without  being  induced  thereto  by  fear  or  threats  of,  or  ill  usage 
by,  her  husband,  or  fear  of  his  displeasure." 

The  certificate  was  in  the  following  form: 

*'  Maiyland,  ss.:  Be  it  remembered  that  on  the  eleventh  of 
December,  1769,  personally  appeared  before  us,  two  of  his  lord* 
ship's  justices  of  the  peace  for  Baltimore  county,  John  Lee 
Webster,  and  Susannah  Webster,  his  wife,  and  acknowledged 
the  within  instrument  of  writing  to  be  their  act  and  deed,  and 
the  land  and  premises  therein  described  to  be  the  estate  of  the 
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-within  named  Joseph  Waters,  his  heirs  and  assignB  forever, 
agreeably  to  the  intent  and  for  the  purposes  therein  mentioned; 
«nd  at  the  same  time,  the  said  Susannah  Webster,  being  bj  ns 
priyately  examined,  did  dedare  that  she  made  the  same  ackowl- 
•edgment  free  and  willingly  of  her  own  aooord  and  consent, 
without  being  induced  thereto  by  the  fears,  threats  or  ill  usage 
of  her  husband,  his  menaces  or  abuse." 

In  answer  to  this  objection,  the  Coubt  replied: 

1.  This  part  of  the  act  of  assembly  is  only  dedaiatory. 

2.  Priyately  comprehends  CTerything  necessary.  No  persons 
can  be  said  to  be  in  priyate  if  another  can  hear  and  know  their 
conrersation. 

The  certificate  omits  that  she  did  not  make  the  acknowledg- 
ment '*  for  fear  of  her  husband's  displeasure.''  It  contains  all 
the  other  expressions  mentioned  in  the  act  of  assembly,  with 
the  addition  of  the  words,  "of  her  own  accord  and  consent, 
and  without  being  induced  by  fear  of  her  husband's  menaces  or 
abuse."  The  words  in  the  act  of  assembly,  **  for  fear  of  her 
husband's  displeasure,"  are  superfluous,  because  everything 
meant  and  intended  by  them  is  comprehended  hy  the  words 
''free"  and  "  willingly,"  for  her  acknowledgment  could  not  be 
free  and  willing  if  she  was  induced  to  make  it  for  fear  of  her 
husband's  displeasure. 

Although  the  words  or  letter  of  the  act  is  not  strictly  pursued, 
the  intent,  spirit  and  substance  is  complied  with,  by  using  words 
synonymous  and  of  the  same  import  and  signification  as  those 
mentioned  in  the  act  of  assembly.  The  intention  of  the  act  of 
assembly  is  that  9b  feme  covert  should  not  be  barred  of  her  land 
but  by  her  own  voluntary  act;  and  the  private  examination  is 
used  to  discover  whether  she  made  the  deed  of  her  own  accord, 
or  by  the  coercion  of  her  husband. 

It  appears  by  the  certificate,  that  the/erne  covert  was  exam* 
ined,  and  that  the  examination  was  private,  or  out  of  the  hus- 
band's hearing,  and  that  she  made  her  acknowledgment  will- 
ingly and  of  her  own  accord;  so  that  everything  required  by 
the  act  of  assembly  has  been  substantially  complied  vnth.  The 
mode  of  examination  prescribed  hj  our  act  of  assembly  corre- 
sponds with  the  form  observed  in  England  when  9k  feme  c(wert 
levies  a  fine  of  her  land.  She  is  privately  erainined  whether 
she  acknowledges  willingly  and  freely,  or  by  compulsion  of  her 
husband.  2  Bl.  Com.  851.  The  words  privately,  solely  and 
secretly,  are  synonymous  terms,  and  are  used  as  such  hy  Black- 
stone.  2  Bl.  Com.  861;  1  Id.  444.    It  is  a  maxim  in  law,  qtu)iie$ 
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in  verbiB  nuBa  ed  ambiguiiM  ibi  nuJOa  expotUio  contra  verba  ex* 
pram  fienda  ed.  Wingate,  24.  Also,  verbi  inimikihi  debeni 
inaervire. 

In  1  Bl.  Com.  441»  it  is  said  that  all  deeds  exeoated  and  acta 
done  by  a,/eme  covert  during  her  oorertore  are  Toid,  exoept  it 
be  by  fine  or  the  like  matter  of  record,  in  which  case  she  most 
be  solely  and  secretly  examined,  to  learn  if  her  act  be  volnntaty. 
The  following  authorities  were  also  cited:  Dyer,  839;  2  BL 
Com.  848;  8  Id.  156;  8  Bac.  Ab.  143;  1  Eq.  Ab.  61,  pi.  1;  Baron 
&  Feme,  170,  182;  4  Yin.  Baron  &  Feme,  66, 134;  Yin.  Fine, 
237;  Stat.  18th  ed.  I,  st.  4;  Yin.  Fine,  212;  1  Wood's  Com. 
553,  554,  558,  560;  12  Co.  122;  Dyer,  220;  Shep.  Touch.  18; 
84  and  88  Henry  YDI,  c.  22;  Hob.  225;  GKlb.  Uses,  109;  2 
Yes.  191;  2  P.  Wms.  127;  Gilb.  Uses,  244,  89;  8  Atk.  712; 
Treat,  of  Fines,  22,  23,  69,  70,  74;  Fig.  on  Becoy.  7,  66;  1 
Wood's  Com.  596,  607,  608;  10  Co.  43;  Plow.  616. 

If  theacknowledment  be  good  and  similar  to  the  acknowledg- 
ment to  a  fine,  and  the  deed  should  be  bad  on  the  first  point,  is 
it  not  good  against  the  plaintiff,  the  heir  of  Oie/eme  covert^  by 
estoppel  f  A  fine  by  a  feme  covert  is  good  against  her  heir  by 
estoppel,  though  it  passes  no  estate.  1  Wood's  Com.  676;  2 
Eq.  Ab.  473,  pi.  6. 

In  Indiana,  in  the  case  of /oniaiiy.  Con^,  2  Ind.  886^  wbne  the  oeitifieato 
omitted  the  words  "  without  the  hearing  of  her  hnshsiid,*'  thoq^  examined 
•eparate  and  apart,  it  was  decided  to  he  a  fatal  defeet  in  aol  oomplyipg  with 
the  statutory  foim. 


State  v.  Ridgslt. 

[9  HAn»  k  MtiBanx.  USJ 
DlCLABATIONS  ADMI88IBLB  IN  TRIAL  FOB  MURDXB.— In  an  indietDMBl 

for  mmder  the  dedaiations  of  the  prisoner  antecedent  to  the  muder 
are  admissible  in  evidence,  but  not  those  of  the  deceased  aatecedent  to 
the  stroke  which  occasioned  his  death. 

LnncnaMT  for  murder.  In  tbe  ooone  of  the  trial  the  oourt 
gave  the  following  opinions: 

Question:  Whether  the  declaration  of  the  pxiaonar  anteced- 
ent to  the  fact  is  admissible,  when  it  tends  to  e]q>lain  and 
reconcile  his  conduct? 

The  court  allowed  the  declaration  to  be  eiidence.  The  court 
also  detennined  it  was  improper  to  mention  to  the  witness,  in 
the  course  of  the  examination,  what  the  witness  swore  formerly. 

The  court  also  determined  that  parol  evidence  is  admissible 
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to  prove  a  man  a  conviot,  transported  from  Ghreat  Britain;  and 
that  a  convict  cannot  be  restored  to  his  credit  without  actual 
service  during  the  seven  years. 

The  court  also  determined  that  the  declarations  of  the 
deceased,  antecedent  to  the  stroke  which  occasioned  the  death, 
are  not  admissible  evidence,  and  made  a  distinction  between 
the  declarations  of  the  deceased  and  those  of  the  prisoner.  In 
the  latter  case  declarations  are  evidence,  because  they  tend  to 
discover  quo  anifno  the  fact  was  committed. 

Aft  regards  the  dedaratioiia  of  the  defendant,  this  ease  states  the  law 
eonrecUy.  Declarations  previons  to  the  homicide  are  admiasible  as  part  of 
the  ra  ffukBi  Cfarber  v.  State^  4  Coldw.  161;  People  v.  Cunningham,  6  Park. 
Or.  398;  LiUi  v.  State,  30  Ala.  24.  Conversation  between  the  prisoner  and 
the  deceased  is  admitted  on  the  same  principle;  People  v.  Potter,  5  Mich.  1. 
Threats  made  before  the  oomnussion  of  the  act  are  also  evidence:  People  v. 
Cronin,  34  CaL  191;  DioDon  v.  State,  13  Fla.  636;  LaBeau  v.  PeopU,  34  N.  Y. 
223;  6  Park.  Gr.  371;  Conmonwealth  v.  Madan,  102  Mass.  1.  And  although 
the  threats  did  not  expressly  refer  to  the  deceased:  Hopkhu  v.  Common^ 
waM,  60  Pa.  8t  9;  Mimme  v.  State,  16  Ohio  St  221.  And  acts  and  decla- 
rations of  the  defendant  are  evidence  on  his  own  behalf  on  the  same  prin- 
ciple: Stewari  v.  State,  19  Ohio,  302;  People  v.  Murphy,  39  Cal.  52.  A 
statement  made  by  the  accused  a  few  minutes  after  the  homicide,  and  near 
the  place  of  its  oociinenoe,  is  admissible  in  evidence  in  his  behalf,  as  part 
of  therwpMte:  Idttley.  Commonwealth,  25 Gratt  921. 

Declarations  by  the  defendant,  as  threats  against  the  prisoner,  are  ad- 
missible, if  communicated  to  the  prisoner:  JDupree  v.  State,  33  Ala.  380; 
State  V.  Keene,  50  Ma  357;  PUman  v.  State,  22  Ark.  354  As  a  general  rule 
en  a  trial  for  murder,  a  declaration  made  by  the  deceased,  which  did  not 
come  to  the  knowledge  of  the  aoonsed,  is  not  admissible  in  evidence  in 
behalf  of  the  defendant:  Meeener  v.  People,  45  N.  Y.  1;  Edgar  v.  StaU,  43 
Ala.  45;  Powdl  v.  StaU,  19  Id.  577;  ffoye  v.  State,  39  Ga.  7ia  But  in 
Stokee  v.  People,  53  N.  Y.  164^  evidence  of  threats  not  communicated  to 
the  prisoner  was  fdlowed  to  be  given,  because  evidence  had  been  given 
making  it  a  question  for  the  jury  whether  the  case  was  one  of  excusable 
homidde.  A  late  decision  of  the  United  States  Supreme  Oourt,  Wiggme  v. 
People,  3  Otto,  465,  holds  that  such  evidence  may  be  admitted  where  the 
question  whether  the  prisoner  or  the  deceased  commenced  the  encounter 
which  resulted  in  death  is  in  any  manner  of  doubt.  Mr.  Justice  Glifford, 
however,  gave  a  strong  dissenting  opinion.  See  4  Vol  Gent.  L.  Journal, 
354,  for  a  note  commenting  on  this  decision  by  Mr.  Bishop. 

In  Bume  v.  State,  49  Ala.  379,  evidence  was  admitted  of  threats  made  by 
deceased,  and  not  communicated  to  the  prisoner,  in  order  to  show  who  was 
the  aggressor.  So  in  Campbell  v.  People,  16  HL  17,  on  a  trial  for  murder 
committed  in  an  aflhiy,  it  was  held  competent,  for  the  purpose  of  character- 
izing the  conduct  of  the  deceased  toward  the  accused  at  the  time  of  their 
meeting,  to  prove  that  the  deceased  made  threats  against  the  accused, 
although  such  threats  did  not  come  to  the  knowledge  of  the  latter  until 
after  the  homicide.  See  to  the  same  point:  People  v.  Arnold,  15  Gal.  476; 
People  V.  Seroggine,  37  Id.676;  Holler  v.  State,  37  Ind.  75. 
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WiLMOT  V.  Talbot. 

Etidxhgb  of  Ck)NTENT8  OF  LosT  WiLL.— The  conlestB  of  •  wfll  ptofed 

to  hare  been  destroyed  may  be  given  in  evidence. 
Wipe's  Tbstimoky. — ^A  wife  is  a  competent  witness  to  prove  that  her  hxm^ 

liand  destroyed  the  will  of  his  father. 

EjaoTKHST  for  a  tract  of  land  called  Snowden'a  Beputatioa 
Supported;  also,  Harness's  Range,  both  lying  in  Anne  AmndeL 
county. 

By  the  bill  of  exceptions  taken  at  the  trial  of  the  cause,  it 
appears  the  plaintiff,  to  make  title  to  the  land  in  question,  gaye^ 
in  evidence  to  the  jury,  that  John  Wilmot,  the  grand&ther,  wa» 
seised  in  fee-simple,  and  in  possession  of  twenty-four  acres, 
part  of  the  tract  of  land  called  Snowden's  Beputation  Sup- 
ported, and  also  of  sixty-two  and  one-half  acres,  part  of  a  tract 
of  land  called  Harness's  Bange;  and  that  the  said  '^^Imot  died 
seised  in  fee-simple  of  the  said  parts  of  the  said  tracts  of  land, 
leaving  John  Wilmot,  father  of  the  lessor  of  the  plaintiff,  his* 
only  son  and  heir  at  law,  and  offered  to  prove  by  Dinah  Wil- 
mot, the  wife  of  John  Wilmot,  the  son,  that  John  Wilmot,  the- 
elder,  left  a  will,  and  that  the  same  was  destroyed  by  John  Wil- 
mot, her  husband,  the  eldest  son  and  heir  at  law  of  the  said 
John  Wilmot,  the  elder,  after  the  death  of  his  father;  and  that 
John  Wilmot,  the  father,  by  the  said  will,  devised  the  lands  in. 
fee  to  John  Wilmot,  his  grandson,  the  lessor  of  the  plaintiff. 

The  defendant's  counsel  objected,  that  the  said  Dinah  Wil- 
mot was  not  a  competent  witness  to  prove  the  destruction  of  the- 
said  will  by  her  husband,  and  produced  a  deed  made  by  her  hus- 
band to  Benjamin  Talbot,  the  father  of  the  defendant,  who  i» 
the  eldest  son  and  heir  at  law  of  the  said  Benjamin,  in  the  ao- 
knowledgment  of  which  she  relinquishes  her  right  to  dower  iiii 
the  lands  in  dispute. 

Martin^  attorney-general,  and  Coohe,  for  the  plaintiff. 

Chase  and  Key,  for  the  defendant. 

Cooke,  for  the  plaintiff.  If  a  deed  is  lost  the  substance  may" 
be  proved  by  witnesses:  10  Co.  92  b;  2  Bac.  Ab.  308;  8  Atk. 
359;  2  Yem.  216;  1  Eeb.  12;  8  Com.  281;  Allen,  2,  65;  1  Yes. 
388,  392;  Gilb.  Evid.  97,  3  Salk.  164;  1  Ld.  Baym.  781;  Bui- 
ler,  250;  2  Eeb.  483;  1  Salk.  285;  Holt,  293;  Jenk.  19;  Skin. 
673;  1  P.  Wms.  731.  The  defendant  having  a  lease  in  his  pos- 
session and  refusing  to  produce  it,  the  contents  were  proved  by 
an  attorney,  who  had  read  it:  1  Str.  70. 
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Chase,  for  the  defendant.  The  question  is,  whether  the  wife 
of  the  plaintifTs  father  is  a  competent  witness  to  prove  that  her 
husband  destroyed  his  father's  will,  although  she  had  released 
her  dower  in  the  premises  to  the  defendant's  father:  1  Bro.  ParL 
Ca.  250;  1  P.  Wms.  733;  3  Atk.  360;  1  T.  B.  296,  301,  361. 

By  Conrt,  Johnson,  C.  J.,  and  €k>LDSBOBouoH,  J.  That  the 
said  Dinah  Wilmot  was  a  competent  witness  to  prove  the  de- 
struction of  the  said  will,  and  that  her  credibility  was  left  to 
the  jniy. 


QUTNN  AND  MoHaBD  V.  WhETOROFT. 

[OsRBUiiOoaa.   »  Ham  k  Mnlf «ww.  IM.] 

BoNB,  Tendbb  Good  Before  day  of  Patment.— Wbeie  the  oonditioii 
of  a  bond  is  to  pay  a  sum  of  money  at  or  npci  a  oertain  day,  a  tender  of 
payment  before  the  day  is  good. 

Action  of  debt  upon-a  bond  dated  the  twenty-fourth  of  Bep- 
tember,  1778,  conditioned  for  the  payment  of  fonr  hundred 
and  forty-two  pounds  ten  shillings  '*at  or  upon"  the  first  of 
September,  1788,  with  interest  thereon. 

The  defendant  pleaded  payment  on  the  first  of  October,  1788^ 
according  to  the  statute,  etc.,  and  payment  on  the  first  of  Sep* 
tember,  1788,  according  to  the  condition  of  the  bond. 

The  plaintiff  replied  the  general  replication  of  non-payment 
to  each  of  the  pleas,  and  issueis  were  joined. 

Verdict  for  the  plaintiff,  and  the  jury  found  the  sum  of  on6 
hundred  and  dxty-siz  pounds  eight  shillings  nine  and  one-quartev 
peuce  current  money  due  upon  the  bond.  Judgment  for  the 
penalty,  etc.  At  the  trial  of  the  cause  the  defendant  offered  to 
prove  a  tender  of  the  principal  and  interest  due  on  the  bond, 
before  the  first  of  September,  1788,  the  time  the  said  bond  was 
made  payable,  and  that  the  said  tender  was  made  in  bilLfi  of 
credit,  made  a  legal  tender  by  the  act  of  assembly  passed  in  the 
year  1777,  c.  9. 

By  Court,  per  Chase,  C.  J.,  Gk)LDSBOBOUGH,  J.,  concurxing. 

The  court  are  of  opinion  that  no  tender  is  legal,  or  can  be  ad* 
mitted  to  be  proved,  before  the  day  of  payment  mentioned  in 
the  condition  of  the  bond.  As  the  creditor  cannot  sue,  so  nei- 
ther should  he  be  compelled  to  receive  before  that  day;  the 
words  in  the  condition  being  ''at  or  upon,"  which  had  not 
arrived  when  the  tender  was  made.  The  court  are  also  of  opin- 
ion that  the  act  of  October,  1780,  c.  5,  had  no  relation  to  conti* 
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nental  contracts,  where  the  day  of  payment  was  after  the  conti- 
nental money  was  called  out  of  circulation.    The  court  are, 
therefore,  of  opinion,  that  no  evidence  ought  to  be  admitted  to 
prove  the  facts  stated  by  the  defendant. 
The  defendant  excepted,  and  appealed  to  the  court  of  appeals. 

Jenings,  for  the  appellant,  Whetoroft,  in  the  court  of  ap- 
peals. 

The  question  is,  whether  tender  and  refusal  before  the  day  is 
payment  at  the  day?  Where  a  day  of  payment  is  given,  it  is 
for  the  indulgence  of  the  debtor,  and  although  the  creditor  can- 
not sue  before  the  day,  yet  the  debtor  may  pay  before  the 
time  of  payment  is  arrived,  and  payment  before  the  day  is  pay- 
ment at  the  day.  9  Mod.,  346;  Oro.  J.,  485;  1  Yem.,  895.  5  Bac. 
Ab.,  9;  Moore,  122. 

To  show  that,  though  there  is  a  fixed  time  for  payment,  the 
debtor  may  pay  before,  the  delay  being  given  to  the  debtor  to 
enable  him  to  acquit  himself  when  he  can,  he  cited  1  Domat, 
812,  sec.  4;  502,  sec.  5.  That  though  9ua  vi,  it  is  of  no  authority 
in  a  court  of  common  law,  yet,  as  the  question  before  the  courts 
is  entirely  a  question  of  construction,  and  the  construction  of 
4X>ntracts  being  extracted  from  the  civil  law  and  incorporsted 
into  the  common  law,  it  ought,  therefore,  unquestionably  to  op- 
erate as  a  guide  to  their  decision. 

Martin,  aUomey-general,  oofUra.  Tender  of  money  in  a  bag 
is  not  good,  unless  counted  out.  Str.,  915;  Oo.  lit.  208  a;  5 
€o.  115  a;  Noy.  74;  1  Crompt.  512;  1  Bol.  Ab.,  445,  446;  2 
<3om.  Dig.,  452;  Co.  Lit.  sec.  343;  4  Leon.  245;  Yelv.  38;  2 
€ro.,  14;  2  Vent.,  109;  lBaym.,687;  2  Oro.,  499;  5  Co.  114  a; 
8  Co.  92  b;  Oo.  Lit.  202  a,  210  b;  Salk.  624;  Doug.  26,  659; 
Esp.  Bep.  Ill,  115. 

Question :  Whether  parol  evidence  is  admissible  against  a  deed 
or  written  agreement?  A  contract  executed  with  solemnity 
cannot  be  dissolved  but  by  a  contract  of  equal  solemnity:  Qilb. 
Ev.  176.  By  the  statute  of  4  Anne,  c.  16,  s.  12,  payment  be- 
fore the  action  is  as  good  as  payment  on  the  day:  GKlb.  85, 175. 

No  parol  evidence  is  admissible  to  disannul  and  substantially 
wy  a  written  agreement:  ^  Wils.  276.  Parol  evidence  may  be 
admitted  to  explain  a  deed  or  will  when  it  is  to  support,  but 
not  where  it  is  to  destroy  the  deed  or  will;  for  instance,  if  two 
Johns  are  named,  parol  evidence  may  be  admitted  to  show 
which  John  was  meant:  3  Wils.  276;  2  Bac.  Ab.  809.  Where 
there  is  an  agreement  in  writing  executed,  you  cannot  give  parol 
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«yidence  to  supply  any  defect  in  that  agreement,  as  what  was 
intended  to  be  a  part  of  the  agreement,  though  not  inserted. 
12  Eq.  Ab.  48,  pi.  16;  Bunb.  65.  Parol  eTidenoe  of  what  the 
testator  intended  may  be  given  when  it  is  only  to  rebut  an 
equity;  otherwise,  where  it  is  to  control  the  law:  1  Eq,  Ab.  280, 
pi.  1;  2  Eq.  Ab.  415,  pi.  6.  Ton  cannot  depart  from  the  writ^ 
ing,  but  may  argue  touching  the  operation  thereof:  8  Wils, 
276;  1  Fonb.  188  n,  and  cases  cited. 

The  court  of  appeals,  June  term,  179A,  lerened  the  jiidg<- 
ment,  and  awarded  a,  procedendo. 


O'Nrale  V.  LODOK. 

(OnnALOoon.   8  Ha—  k  if nlfwww,  Okj 

CcansDEBLATios  nff  Dsbd  not  Cohglusivb.— Tbe  neeipl  indoaed  en  Ihs 
baek  of  a  deed  of  iMugahi  and  sale  for  the  oonndetatioii  10000^9  and 
the  aoknowledgment  of  payment  in  the  body  of  the  deed,  an  not  oon- 
dosiye  eTidenoe  of  payment. 

AcKEOM  of  coTenant  for  the  sale  of  a  tract  of  land,  at  forfy-flTC 
flhillings  per  acre.  The  defendant  pleaded  payment,  general 
replication,  and  issue  joined. 

Maaon,  for  the  plaintiff,  at  the  trial  of  the  cause,  showed  that 
the  tract  of  land  sold  contained  ninety-eight  acres,  dear  of  elder 
surveys;  that  the  contract  for  the  sale  was  made  on  the  first 
of  August,  1789,  and  that  on  the  twenty-ninth  of  the  same 
month  after  the  date  of  the  deed,  seTenty-five  pounds  was  paid 
in  part  payment  of  the  land. 

Oanl,  for  the  defendant,  produced  a  deed  which  had  a  re- 
ceipt thereon  indorsed  for  the  consideration  money  expressed  in 
the  deed  for  the  said  land  sold;  and  then  moved  the  court  to 
instruct  the  jury,  that  the  receipt  on  the  deed,  and  the  acknowl- 
edgment of  payment  in  the  body  of  the  deed,  was  condusiTe 
evidence  of  payment. 

The  CouBT  refused  to  give  the  direction,  and  said  it  was  evi- 
dence, but  of  the  lowest  order,  because  it  was  but  the  mere 
formal  part  of  a  deed;  and  it  was  every  day's  practice  to  have  a 
receipt  on  the  back  of  the  deed,  when,  porhaps,  nine  times  in 
ten  there  was  not  a  shilling  paid. 


The  doctrine  of  this  case  is  well  establiBhed:  it  is  one  of  the  exoeptiona  to 
«the  role  forbidding  the  admission  of  parol  evidence  to  vary  the  terms  of  a 
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written  iiistnunent.  See  on  this  point,  confirming  the  doctrine,  SlyttnOe 
Mat^.  Co.  y.  0Mb  Ma^f.  Co.,  I  Md.  Ch.  392;  ColUiu  v.  TiUon,  26  Conn. 
868;  Lind»  v.  Lovdy,  26  Vt  121;  Bawen  v.  Bell,  20  Johns.  338;  McCrea  y. 
PwrmmU,  16  Wend.  460.  The  cases  are  collected  in  Smith's  L.  Gas.  Sev- 
enth Am.  ed.,  723,  where  the  editors  say:  "  The  tme  explanations  of  these 
decisions  seem  to  he,  that  although  the  deed  is  the  ezecntion  of  the  con- 
tract of  sale,  it  is  not  the  contract;  and  that  its  ohject  is  to  tnnsler  the 
title  to  the  pniehaser,  and  not  to  state  the  tenns  on  whieh  he  bom^it" 


Hamilton  v.  Cawood. 

[OsnSAii  Ooon.   SHAB»lilC.HsiBf,4ir.] 


DieaupnoR  of  Land  Covvbtbd— Pabol  Bvidbncb.— -Where  e  con- 

Teyance  deseribee  land  by  ooone  and  distance,  without  any  natunl 

boundary,  the  party  in  locating  his  lands  must  be  confined  to  oonrsea 

.  and  distancee,  and  oannot  explain  by  parol  proof  what  land  was  in- 

.    tended  to  be  oouTeyed. 

EjxoncsRT  for  a  part  of  a  tract  of  land  called  Fiiendahip, 
lying  in  Charles  oooniy.  Defense  was  taken  on  warrant,  and 
plats  were  returned.  ' 

At  the  trial,  the  plaintiff  offered  in  evidence  the  deed  of 
William  Haskins,  conyeying  three  hundred  and  thirty-three 
acres,  part  of  the  tract  of  land  called  Friendship,  to  Mary 
Smallwood,  in  which  deed  the  land  was  described  to  run  by 
course  and  distance,  without  any  natural  boundary. 

Martin,  attorney-general,  for  the  defendants,  moyed  the  court 
to  direct  the  jury  that  the  deed  could  convey  no  lands  but  what 
were  within  the  courses  and  distances,  and  that  no  evidence 
could  be  given  that  they  extended  further. 

Coke^  lot  the  plaintiff.  If  it  can  be  ascertained  where  the 
courses  and  distances  run,  there  the  plaintiff  must  go,  and  it  is 
the  duty  of  the  jury  to  ascertain  that  from  the  evidence.  The 
course  and  distance  would  bind,  were  there  nothing  else  to  gov- 
ern; and  the  plaintiff  can  prove  by  testimony  that  the  land  haa 
always  been  considered  to  lay  as  located  by  him. 

The  CouBT  were  of  opinion  that  the  party  must  be  confined 
to  his  courses  and  distances,  and  that  he  cannot  explain  hf 
parol  testimony  what  land  was  intended  to  be  conveyed. 

The  plaintiff  suffered  a  nonsuit. 


May,  1796.]  Batmbr  v.  Sdc.  379 


Rather  v.  Sim. 

Webn  Pabol  PBOMzas  TO  Pay  Another's  Debt  is  BniDiKO.— -Whero 
A.  IB  indebted  to  B.  and  places  saffident  property  in  the  handa  of  C. 
for  the  purpoee  of  paying  the  debt,  and  C.  oonverts  the  property  into 
money  and  promises  B.  to  pay  the  debt,  R  may  maintain  an  otmrnpttf 
against  C.  on  the  promise,  although  there  was  no  note  in  writing 
thereof. 

Afpbal  from  Frederick  county  court,  from  a  judgment  of 
nonsuit  rendered  at  March  term,  1795. 

The  facts  appear  from  the  pleadings  and  bills  of  exception  on 
appeal. 

Besides  a  count  for  money  had  and  receiyed,  the  plaintiff  also 
declared  that  '*  Whereas  a  certain  Patrick  Sim  Smith  was  on 
the  day  and  year  aforesaid,  at  the  county  aforesaid,  indebted 
unto  the  said  Raymer  and  Beatiy  in  the  sum  of  one  hundred 
and  one  pounds,  current  money,  and  the  said  P.  S.  Smith  did, 
on  tiie  eleventh  of  July,  1792,  at  the  county  aforesaid,  convey 
unto  the  said  Anthony  Sim  and  a  certain  Walter  Smith,  certain 
valuable  negroes  and  other  personal  property,  of  great  value,  to 
wit:  of  the  value  of  seven  hundred  pounds  current  money,  in 
trust,  to  pay  such  debts  of  him,  the  said  Patrick  Sim  Smith,  as 
they  the  said  A.  and  W.  had  become  security  and  bound  them* 
selves  for  the  payment  of;  and  also  for  the  payment  of  such 
other  debts  of  him,  the  said  Patrick,  as  could  be  made  appear; 
in  consideration  of  which  premises,  and  also  in  consideration 
that  the  said  Baymer  and  Beatty  would  forbear  to  sue  the  said 
Patrick  for  the  debt  due  as  aforesaid,  from  him  to  the  said  Bay- 
mer and  Beatty,  until  after  March  court  then  next  following  for 
the  county  aforesaid,  on  the  first  January,  1793,  at  the  county 
aforesaid,  he  the  said  Anthony  undertook  and  promised  to  the 
said  Baymer  and  Beatty,  that  if  they,  the  said  Baymer  and 
Beatty,  would  forbear  to  sue  the  said  Patrick  for  the  debt  due 
from  the  said  Patrick  to  them  as  aforesaid,  until  after  March 
court  then  next  following  for  the  county  aforesaid,  that  then  he, 
the  said  A.,  would  pay  and  satisfy  unto  them,  the  said  B.  and 
B.,  the  debt  aforesaid,  due  as  aforesaid  from  the  said  P.  unto 
the  said  B.  and  B.,  or  that  he,  the  said  A.,  would  give  his  bond 
to  them,  the  said  B.  and  B.,  for  the  amount  of  the  said  debt 
due  as  aforesaid  from  the  said  P.  unto  the  said  B.  and  B.;  and 
the  said  B.  and  B.  in  fact  aver,  that  they  did  forbear  to  sue  the 
said  P.  for  the  debt  due  as  aforesaid  until  after  March  court  as 
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aforesaid,  and  ever  after,  and  that  thej,  the  stdd  B.  and  B.,  had 
a  just  debt,  and  made  the  same  appear,  amounting  to  the  sum 
of  one  hundred  and  one  pounds  current  money  as  aforesaid,  of 
which  the  said  A.  had  notice."  The  general  issue  was  pleaded. 
Verdict  for  the  defendant,  and  judgment  of  nonsuit. 

At  the  trial  of  the  cause  in  the  county  court,  two  bills  of  ex- 
ceptions were  taken,  by  the  first  of  which  it  appears: 

That  the  plaintiff  appeared  to  prove  that  the  defendant  had 
8u£Bcient  property  put  into  his  hands  by  Patrick  Sim  Smith,  for 
the  purpose  of  paying  the  plaintiffs  this  particular  debt,  for 
which  this  suit  is  brought,  and  that  he,  the  said  defendant,  did 
actually  conyert  the  said  property  into  money,  and  after  having 
so  converted  it  into  money,  promised  to  the  plaintiffs  to  pay  to 
them  the  aforesaid  debt  for  which  this  suit  is  brought,  and  pray 
the  opinion  of  the  court  whether  this  evidence  was  not  proper 
without  a  note  in  writing  to  be  submitted  to  the  juiy  to  sup- 
port the  first  count  in  the  plaintiff's  declaration.  Ui>on  which 
prayer,  the  court  were  of  opinion  that  tho  above  evidence  was 
not  proper  without  a  note  in  writing  to  be  submitted  to  the 
jury  to  support  the  first  count  in  the  plaintiff's  declaration.  To 
this  opinion  the  plaintiff  excepted. 

MxuKm  and  Shaaff^  for  the  appellants. 

«/.  Dorsey,  for  the  respondents. 

The  general  court  reversed  the  judgment  of  the  county  court 
upon  the  first  bill  of  exceptions;  the  court  being  of  opinion  that 
the  defendant  having  funds  in  his  hands  to  pay  tho  debt,  and 
making  the  express  promise  was  liable  to  the  action  of  amimprnt^ 
anil  cited  in  support  of  their  opinion,  2  Wils.  808;  Oowp.  2dO; 
Esp.  100. 


RUSSBLL  AKD  LuX  V.  FaLLS. 
(OMm  ov  Axnuam^    8  Haibu  k  XoHsrbt,  iBT.] 

Whxm  will  Attested  "In  Pbssbnob  of  Tbstatob."  — A  testa, 
trix  lay  in  bed,  and  the  attesting  witneBses  to  her  will  went  into  her 
next  room,  where  they  signed  it,  the  dooT  between  the  two  rooms  being 
open,  but  the  witnesses  signed  the  will  at  such  a  place  in  the  next 
room  that  they  conld  not  be  seen  by  the  testatrix  aa  she  lay  In  bed. 
Qua^  whether  snch  signing  was  in  the  preeenoe  of  the  testatrix  ? 

Appeal  from  the  court  of  chancery. 

The  record  states  that  a  bill  was  filed  on  the  first  of  October, 
.1790,  by  Moore  Falls,  the  respondent,  to  establish  the  will  of 
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Catharine  Lux,  wife  of  George  Lux,  one  of  the  appellants, 
made  under  a  power  given  her  by  deeds,  legally  executed  on  the 
eighteenth  of  September,  1789.  By  the  consent  of  the  parties 
the  following  issue  was  directed  by  the  chancellor,  to  be  tried 
in  the  general  court  for  the  Western  Shore,  to  wit:  "  Whether 
Catharine  Lux,  wife  of  George  Lux,  one  of  the  defendants, 
made,  executed  and  attested  any  instrument  in  writing,  as  and 
for  her  last  will  and  testament,  in  the  manner  required  by  the 
statute  of  frauds  and  perjuries,  in  case  of  a  will  for  passing  real 
estates.''  At  May  term,  1791,  the  said  issue  was  accordingly 
tried  in  the  general  court,  and  that  court  gave  their  directions  to 
the  jury,  which  direction,  and  the  verdict  found  by  the  jury,  are 
hereafter  stated  in  the  certificate  returned  by  the  judges  of  the 
general  court  to  the  chancellor. 

A  motion  was  made  to  set  aside  the  Terdict  and  to  grant  a 
new  trial,  and  the  defendants,  by  their  counsel,  filed  reasons 
for  setting  aside  the  verdict.  The  general  court  continued  the 
case,  on  the  motion  for  a  new  trial,  until  the  next  term. 

The  complainant  exhibited  his  petition  to  the  chancellor,  stat- 
ing that  the  issue  had  been  tried  in  the  general  court,  and  a 
verdict  found  in  favor  of  the  complainant,  and  prayed  the  chan* 
cellor  would  proceed  to  decree. 

The  chancellor  fixed  a  day  for  the  hearing  of  counsel  upon 
the  petition,  and  on  that  day,  the  seventeenth  of  June,  1791, 
the  defendants  objected  to  further  proceedings  until  a  mo- 
tion for  a  new  trial  pending  in  the  general  court  be  determined. 
But  the  chancellor  ordered,  as  the  issue  had  been  directed  for 
no  other  purpose  than  to  satisfy  his  own  conscience  relative  to 
the  fact  litigated,  and  the  certificate  of  the  clerk  of  the  general 
court,  apparently  a  sufficient  return  of  the  proceedings  thereof, 
showed  that  there  had  been  findings  by  the  jury  in  favor  of  the 
complainant,  that  this  cause  be  finally  heard  the  second  day  of 
August,  unless  cause  be  shown  for  granting  a  new  trial  of  the 
issue  aforesaid. 

The  hearing  of  the  case  having  been  extended  to  the  first 
Tuesday  in  October,  the  reasons  and  motion  for  a  new  trial 
were  withdrawn,  and  Justices  Goldsborough  and  Chase  certified 
to  the  chancellor  the  trial  of  the  issue,  to  the  following  effect: 
The  issue  was  tried  in  the  general  court,  in  May  term  of  1791, 
when  it  was  shown  in  evidence  to  the  jury,  by  the  testimony  of 
Maiy  Chambers,  one  of  the  subscribing  witnesses  to  the  will  of 
Mrs.  Lux,  that  she  did  not  see  Mrs.  Lux  sign,  but  heard  her 
declare  the  vrill  to  be  her  last  will  and  testament;  that  she»  with 
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Jannet  Yayne  and  Mrs.  WilliamBon,  went  into  the  adjoining 
room  and  signed  their  names  as  witnesses  to  the  will;  that  there 
was  an  open  door  between  the  room  where  the  testatrix  lay  in 
bed  and  the  room  where  the  will  was  attested,  but  that  it  was 
impossible  for  the  testatrix,  from  her  position  in  bed,  to  see  the 
witnesses  sign;  that  the  testatrix  was  rerj  weak,  and  deponent 
believes  she  was  unable  to  get  out  of  bed  unaided,  and  that  there 
was  no  one  in  the  room  with  the  testatrix  at  the  time;  that  had 
she  got  out  of  bed  depbnent  must  haye  heard  her,  and  she  was 
in  the  same  position  on  the  witnesses'  return  immediately  after 
signing  as  when  they  left  her.  That  Bussell  was  with  them,  and 
called  on  them  to  take  notice  of  the  signing;  that  testatrix  had 
the  will  in  her  hands  after  they  had  signed  it. 

By  the  testimony  of  Elisabeth  Williamson,  another  subscrib- 
ing witness,  it  was  shown.that  the  witnesses  went  into  another 
room  to  attest  the  will,  and  were  absent  only  while  they  were 
fflgning  their  names;  that  Bussell  was  present,  and  directed 
them  to  see  each  other  sign ;  that  it  was  not  possible  for  the 
testatrix  to  see  the  witnesses  subscribe,  from  the  bed  where  she 
lay,  and  that  she  was  so  weak  that  she  could  not  hare  got  out 
of  bed  without  assistance,  and  that  there  was  no  one  with  her 
at  that  time;  that  Mr.  Bussell  returned  the  will  to  the  testator 
after  it  was  signed  by  the  witnesses. 

Jannet  Yayne  testified  that  she  saw  Mrs.  Lux  sign  the  will; 
also  saw  the  other  witnesses  sign  it;  that  they  went  into  another 
room  to  subscribe;  that  the  testatrix  was  so  weak  that  she  raised 
herself  with  difficulty  to  sign  the  will;  that  she  belieyed  it  was 
impossible  for  the  testatrix  to  get  out  of  bed  without  assistance, 
and  that  from  the  position  in  which  she  lay  she  could  not  see 
the  subscribing;  that  they  were  but  a  short  time  in  the  other 
room,  and  on  their  return  they  found  the  testatrix  in  bed, 
where  they  had  left  her. 

It  was  given  in  evidence  that  the  subscribing  witnesses  formed 
their  opinion  of  Mrs.  Lux's  inability  to  leave  her  bed,  without 
assistance,  from  her  apparent  weakness,  not  from  having  seen 
her  fail  in  trying  to  do  so. 

By  the  testimony  of  Bichardson  Stewart,  it  was  shown  that, 
after  the  filing  of  the  bill,  he  was  shown  the  rooms,  the  position 
of  the  desk  where  the  witnesses  signed,  and  the  bed  in  which 
the  testatrix  lay,  aa  alleged  by  the  witness  Maiy  Chambers, 
and  that  he  could  not  see  Miss  Chambers  write  at  the  desk, 
though  be  stretched  himself  out  as  far  as  he  could  over  the  foot 
of  the  bed;  the  bed,  at  the  time  of  his  observations,  was  not 
removed  from  the  wall. 
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Samuel  JohnBon,  Esq.,  testified  tliat  he  drew  the  will  from 
minutes  furnished  by  Bussell,  who  urged  expedition,  lest  Mrs. 
liux  should  not  be  able  to  execute  it  were  there  any  delay;  that 
he  delivered  the  will  to  Bussell,  who  was  at  the  time,  and  for 
fiome  years  before  had  been,  one  of  the  justices  of  the  orphans' 
^H>urt  of  Baltimore  county. 

The  deposition  of  Mrs.  Uaxy  Bofainson  showed  that  she  had 
Jmown  the  testatrix  for  twelve  years;  that  the  testatrix  had  told 
her  of  some  of  the  provisions  of  the  will;  that  some  time  after 
the  funeral  of  Mrs.  Lux,  deponent  had  conversations  with  Bus- 
sell  respecting  the  will,  and  he  approved  of  it,  and  said  that 
all  the  wishes  of  the  deceased  should  be  complied  with,  as  it 
was  in  his  power  to  have  the  will  executed  in  conformity  to  those 
wishes. 

Upon  this  evidence,  at  the  instance  of  defendant's  counsel, 
the  court  directed  the  juiy  that  all  the  necessary  forms  to  the 
due  execution  of  the  will  had  been  complied  with,  except  the 
witnesses  subscribing  as  such  in  the  testator's  presence,  and  if, 
from  the  evidence  touching  the  situation  of  the  witnesses  and 
testatrix  at  the  time  of  attestation,  the  jury  were  of  opinion  that 
their  situation  was  such  that  the  testatrix  might  have  seen  the 
witnesses  subscribe  as  such,  the  execution  was  legal,  although 
the  testatiix  did  not  actually  see  them  subscribe;  otherwise, 
not.  PlaintiiTs  counsel,  fearing  a  misunderstanding  by  the 
jury,  of  the  meaning  of  the  direction,  the  court  explained, 
*'  That  it  was  necessary  the  testatrix,  at  the  time  of  attesting 
the  will  by  the  witnesses,  might,  without  changing  her  position, 
have  seen  them  sign  their  names." 

The  juiy  found  for  the  phiintifF,  on  the  ground  that  Mrs*  Lux 
might  have  seen  the  witnesses  sign  her  will  from  the  room 
wherein  she  lay,  provided  she  had  made  such  exertion. 

The  justices  certified  that  they  intended  to  impress  the  jury 
by  the  words  *' without  changing  her  position,"  that  it  was 
necessaiy  that  the  testatrix  might,  without  getting  out  of  the 
bed  where  she  then  lay,  have  seen  them  sign  the  will. 

On  the  thirteenth  of  Uarch,  1792,  the  chancellor,  A.  0.  Han- 
eon,  made  an  order  to  the  foUowing  effect: 

The  hearing  of  this  cause  was  postponed  to  enable  the  coun- 
sel for  the  defendant  to  obtain  a  certificate  from  the  judges  of 
the  general  court  stating  their  opinion  of  the  finding  of  the 
jury;  such  certificate  was  received,  setting  forth  the  proceed- 
ings on  the  trial,  the  evidence,  the  direction  of  the  court  and 
the  explanation  of  that  direction,  which  appears  at  first  to  have 
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been  misanderBtood.  The  judges  do  not  expieasly  Baythstihe 
finding  of  the  juiy  is  inoonsiBtent  with  their  diieotion,  bat  a  xe- 
Tiew  of  the  certificate  shows  that  the  verdict  in  favor  of  th» 
complainant  is  not,  in  the  opinion  of  the  judges^  warranted  hj 
the  eyidence.  The  chancellor  felt  that  he  conld  not  coincide 
with  the  opinion  of  the  judges.  The  requisite  of  the  law  is  the 
presence  of  the  testator;  the  true  meaning  of  the  law  he  con- 
ceives to  be,  that  the  witnesses,  at  the  request  of  the  testator,, 
shall  immediately  proceed  to  the  attestation,  without  any  mate- 
rial change  of  place  or  interval  of  time,  or  intervening  material 
circumstances,  and  that  the  testator,  at  the  moment,  shall  be- 
conscious  of  what  the  witnesses  are  about.  It  is  admitted  thai 
an  attestation  behind  the  back  of  the  testator  is  good,  provided 
there  was  only  vacant  space  between  him  and  the  witnesses,  and 
it  is  conceived  that  the  accidental  interposition  of  a  screen  be* 
tween  the  testator  and  witnesses,  at  the  instant  of  signing, 
woald  not  make  the  attestation  bad.  In  view  of  the  peculiar 
circumstances  of  this  case,  and  not  wishing  to  decide  on  a  point 
of  law  contrary  to  the  opinion  of  the  judges  of  the  general 
court,  or  on  their  opinion  to  decree  against  his  own  sentiments, 
the  chancellor  proposed  that  the  case  be  stated  for  the  opinion 
of  the  judges  of  tiie  court  of  appeals,  saying  that  he  did  not 
presume  upon  any  right  to  demand  their  opinion,  but  hoped 
they  would  give  one  which  would  be  decisive;  yet  should  they 
decline,  the  chancellor  must  determine  according  to  his  own 
conscience. 

It  is  presumed  that  the  court  of  appeals  did  not  give  their 
opinion,  for  at  the  February  term,  1793,  the  chancellor  made  a 
decree  establishing  the  will,  and  ordered  that  William  Bussell 
execute  the  trust  reposed  in  him  in  the  said  will,  and  pursue 
the  directions  therein  contained  relative  to  the  complainant. 

The  defendants,  Bussell  and  Lux,  appealed  from  the  chancel- 
lor's decree  to  the  court  of  appeals,  where  the  case  was  aigoad^ 
June  term,  1796. 

Jenings,  for  the  appellants,  stated  the  question  to  be,. 
whether  the  will  of  Oatharine  Lux  was  executed  pursuant  U> 
the  statute,  which  requires  the  witnesses  to  sign  in  the  presence 
of  the  testator.  The  word  position,  he  said,  in  the  books, 
means  the  situation  the  testatrix  was  then  in,  as  the  bed,  the 
chair,  the  coach,  etc.  If  she  could  not  see  from  the  situation, 
the  will  is  bad,  and  to  construe  the  word  situation  to  mean  such 
a  situation  as  the  testatrix  might  have  been  in  from  a  change  of 
place,  will  destroy  the  statute,  and  make  any  will  good«    The 
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evidenoe  in  the  case  showed  there  was  physical  impoesibiliiy  of 
the  testatrix  getting  from  her  bed.  All  tiie  cases  speak  of  the 
then  situation  of  the  testator,  and  none  maintain  it  to  be  suffi- 
cient, if  he  could  see  by  moving  to  a  difEerent  place.  The  case 
in  Bro.  Chan.  Bep.  99;  proves  this,  for  the  coach,  in  that  case, 
being  put  back,  the  testatrix  could,  from  her  position,  see  the 
office.  Ours  is  nearly  a  similar  case  to  that.  The  judges  of  the 
general  court  were  of  this  opinion,  and  so  the  chancellor  states. 
*  The  chancellor,  in  his  opinion,  differed  from  them,  and  reas- 
oned in  support  of  the  will,  but  he  has  not  cited  a  single  au- 
thority to  justify  his  opinion. 

The  juzy  mistook  the  court's  direction,  and  thought  it  applied 
to  a  power  of  seeing  if  she  changed  her  place  to  another  part  of 
the  room.  This  would  make  the  statute  of  no  effect:  1  Fonb. 
183, 184. 


Coohe,  also  for  the  appellants,  stated  four  things  to  be  neces- 
sazy  for  the  validity  of  a  will  under  the  statute:  1.  That  it  be 
in  writing;  2.  That  it  be  signed  by  the  party  or  by  some  other 
person  in  his  presence,  and  by  his  directions;  8.  That  it  be  at- 
tested by  three  or  more  witnesses;  4.  And  that  the  witnesses 
subscribe,  as  such,  in  the  presence  of  the  testator. 

As  to  the  fourth  requisite,  subscribing  in  his  presence  means 
within  his  view:  Powell,  90.  He  must  be  in  such  a  situation 
as  to  be  able  to  see  them  without  a  change  of  his  position: 
Powell,  92.  It  has  been,  therefore,  held  that  where  they  signed 
in  another  room,  where  there  was  a  glass  door,  the  window  of 
which  was  broken,  permitting  the  testator  to  see  the  witnesses 
from  the  bed  where  he  lay,  it  was  sufficient:  Salk.  688;  Oarth. 
81;  Eq.  Ab.  403.  So,  where  the  testator  signed  in  her  coach,, 
already  cited:  1  Bro.  Oban.  Bep.  99.  The  testator  must  be  in 
such  a  situation  that  he  may  see.  If  it  is  necessazy  to  ohange^ 
his  position,  it  is  void:  Powell,  92;  1  Bro.  Pari.  Oa.  187;  1  P. 
Wms.  741.  In  the  present  case,  the  testatrix  might  see  if  sha 
had  changed  her  situation.  But  this,  it  is  proved,  she  was  noi 
able  to  do. 

A  Bobinsan,  for  the  respondent^  first  aigued  in  support  of  the 
verdict,  contending  that  in  the  present  case  the  juiy  have  found 
evidenoe  and  circumstances;  that  Mrs.  Lux  might  have  seen 
had  she  made  an  exertion.  And  they  find,  agreeably  to  the 
direction  of  the  court,  but  they  conclude  with  finding  a  verdict 
for  the  plaintiff.  It  is  incumbent  upon  the  defense  to  show- 
that  the  verdict  is  imperfect  and  incomplete.    The  condusioii 
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is  a  complete  and  perfect  finding  for  ihe  plaintiff.  As  to  ihe 
point  of  the  witneBses  signing  in  the  presence  of  the  testator, 
the  courts  have  held  that ''  in  the  presence  "  was  synonymous 
with  ''in  the  yiew;''  that  is,  that  it  was  in  the  power  of  the 
testator  to  see,  that  he  might  see;  but  not  neoessaiy  that  ho 
should  actually  see:  Nioholaa  ▼.  Smith,  8  Balk.  893;  Esp.  470; 
Powell,  92,  470.  And  whether  witnesses  attest  in  the  testator's 
presence  is  a  fact  for  the  jury:  Powell,  98;  Str.  1109;  Com. 
Bep.  681.  Where  proof  is  offered  that  it  was  in  the  power  of 
the  testator  to  see,  ihe  juxy  may  and  ought  to  conclude  he  did 
see:  3  Burr,  1775.  The  cases  of  curtains  drawn,  turning  his 
back,  and  shutting  his  eyes,  all  turn  upon  these  principles: 
Skiers  ▼.  Glasscock,  2  Salk.  688;  Garth.  81;  Comb.  168;  8  Mod. 
269;  12  Mod.  87;  8  Salk.  896.  If  not  possible  to  see  the  wit- 
nesses, the  will  is  void:  Carth.  79;  Comb.  166;  Holt,  222;  1  P. 
Wms.  289,  790;  1  Bro.  91;  Doug.  281;  1  Bro.  P.  C.  187. 

8.  Chase,  also  for  the  respondent.  He  also  argued  in  support 
of  the  Tordict.  He  stated  that  the  only  fact  in  controversy,  on 
the  trial,  was  whether  the  will  was  attested  and  subscribed  by 
ihe  witnesses  in  the  presence  of  Mrs.  Lux.  He  maintained  as  did 
Mr.  Bobinson,  that  ''in  the  presence''  was  synonymous  with  **  in 
ihe  view,"  and  all  the  cases  turned  upon  the  poesibilily  of  the 
testator's  seeing  the  witnesses  subscribe.  He  referred  to  the 
same  authorities,  to  show  that  the  courts  regarded  the  ability  of 
ihe  testator  to  see,  if  he  so  desired,  as  controlling  on  this  point. 

Martin,  attorney-general,  on  the  same  side,  in  his  argument 
to  show  there  was  a  signing  in  the  presence  of  the  testator,  dted 
Skiers  v.  Glascock,  Powell,  91;  Nickolas  v.  Smiik,  8  Salk.  893. 
He  dwelt  particularly  on  the  case  of  the  lady  who  signed  her 
will  in  the  coach,  as  pertinent  to  the  present  case. 

The  appellate  court  reversed  the  decision  of  the  chancellor, 
and  ordered  a  new  trial  to  be  had  before  the  judges  of  the  gen- 
eral court  on  the  same  issue. 


Though  it  does  not  appear  veiy  clearly  on  what  point  the  ooort  of  appeals 
leyeraed  the  decree,  yet  it  appears  to  be  understood  in  the  coorts  of  Mary- 
land, that  the  signing  in  this  case  was  eonsidered  to  be  in  the  presence  of 
the  testator.  Sndi  is  the  view  taken  by  the  court,  citing  this  case  in  Sddm 
V.  Hardeyt  7  EL  &  J.  67»  where  it  Ib  said:  "It  is  tme  it  Ib  not  essential 
that  the  testator  shonld  actually  see  the  witnesses  attest  his  wilL  but  it  is 
nedSssary  that  he  shonld  be  in  a  situation  which  would  give  the  capacity  of 
doing  BO  if  he  should  desire  it"  And  Chancellor  Kent  has  the  same  view 
of  the  case,  for  he  cites  it  among  others  as  showing  what  is  tenned  the  doe- 
trine  oi  '*oon8tmctive  presence."  4  Com.  516.    The  fMts  in  Ruddon  v.  ife- 
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Donald,  1  BndL,  (N.  Y.)  882,  were  very  similar  to  this  cue.  In  that  caae 
theteetatrixattbeiaibedthewilHnaginallbed'>room»  and  the  wHueeeeegigned 
in  an  adjoining  room.  The  door  between  the  two  rooma  waa  open,  but  the 
]ilaoe  where  the  witneeaeaaigned  waa  in  a  part  of  the  room  where  the  teeta- 
tiix  oonld  not  aee  the  witneeaea  signing  without  putting  her  head  down  to  the 
loot  of  the  bed»  and  they  did  not  look  to  be  able  to  aay  tHiether  they  eonld 
her  iMe  at  the  time  or  not    The  will  waa  admitted  to  probate. 


Buchanan  v.  Bordlxt. 

(Oom  ov  AnsAU.  4  Hiflan  k  MrtHawat,  4L) 
Wbat  ACTB  DI8CHAB0B  SUBETT.— The  indulgence  granted  to  a  prindpal 


whieh  ia  to  discharge  a  surety  from  his  engagement,  must  be  of  that 
kind  whereby  the  nature  of  the  contract  is  changed,  or  whereby  the 
creditor  without  the  consent  of  the  surety,  and  by  his  own  act,  puts  it 
out  of  hb  power  to  enforce  the  payment  of  the  debt  by  the  principal. 
It  does  not  mean  a  mere  forbearance  to  sue  the  principal  which  a  court 
of  equity  on  application  of  the  surety  might  direct  him  to  do,  on  pain 
of  foregoing  his  claim  upon  the  surety. 

AnsAL  from  the  court  of  chancery.  From  the  bill  it  ap- 
peared that  Buchanan,  the  appellant  and  complainant  in  the 
court  below,  became  bound  as  security  for  one  Swope,  in  a 
bond  to  Stephen  Bordley,  the  respondent  being  his  executor. 
The  bond  was  for  three  hundred  and  sixty  pounds;  conditioned 
for  the  payment  of  one  hundred  and  fifty-two  pounds  sixteen 
shillings  and  one  pence,  on  the  first  of  November,  1763.  The 
defendant's  testator  and  himself,  as  executor,  indulged  the 
principal,  who  had  become  insolvent,  and  the  judgment  was 
obtained  at  the  May  term,  1793,  against  the  complainant. 

There  was  a  credit  indorsed  on  the  bond,  on  the  fourteenth 
of  March,  1767,  which  was  not  allowed  the  complainant;  and 
at  the  same  time,  bonds  were  placed  in  the  defendant's  hands, 
in  part  satisfaction  of  the  bond  entered  into  by  Swope  and  the 
complainant. 

The  complainant  was  never  applied  to  for  payment  until 
May,  1778,  when  he  expressed  his  disapprobation  of  the  in- 
dulgence which  had  been  given  to  Swope,  and  requested  that 
speedy  measures  be  taken  to  compel  a  payment  of  the  balance. 
The  defendant  then  promised  that  he  would  give  no  further  in- 
dulgence to  Swope,  and  would  take  steps  to  compel  immediate 
payment.  The  complainant  had  no  further  information  relative 
to  the  matter,  or  was  any  application  for  payment  made  until 
the  year  1790,  or  thereabouts;  before  which  time  Swope  had  re- 
moved out  of  the  state  to  Kentucky. 
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The  bill  chaxged  that  no  steps  were  taken  to  compel  payment 
from  Swope,  although  he  had  resided  in  the  state  seyeral  yeara 
after  1778,  and  was  well  able  to  pay;  and  the  complainant 
heard  nothing  of  the  bonds  delivered  to  the  defendant  in  part 
satisfaction  of  the  debt,  until  about  three  years  before,  when 
they  were  barred  by  the  statute  of  limitations,  at  which  time 
the  defendant  notified  him  he  had  received  no  part  of  them. 
He  prayed  to  be  discharged  from  the  Judgment,  or  otherwise^ 
relieved  in  the  premises,  and  for  an  injunction. 

The  answer  acknowledged  the  receipt  of  the  sum  stated  v> 
have  been  paid  in  March,  1767;  admitted  the  bonds  were 
lodged  for  collection,  but  they  were  never  received  as  a  pay- 
ment, nor  did  he  conceive  himself  authorized  to  bring  suits  on 
the  bonds;  nor  was  he  ever  requested  so  to  do;  that  they  were 
to  be  delivered  when  called  for  by  the  complainant;  that  they^ 
were  never  assigned  to  the  defendant,  but  were  left  with  him 
as  a  matter  of  convenience  to  the  complainant  and  the  obligors,, 
as  the  latter  resided  at  a  considerable  distance  from  the  former, 
and  no  part  has  been  received  on  said  bonds.  The  answer 
denied  that  the  complainant  ever  expressed  any  dissatisfaction 
at  the  indulgence  given  to  Swope,  or  ever  requested  that  an7 
measures  might  be  taken  against  Swope.  The  case  was  sub- 
mitted on  the  bill  and  answer. 

Hahboh,  Chancellor.  The  indulgence  granted  to  a  principal 
which  is  to  discharge  a  surety  from  his  engagement,  must  be  of 
that  kind  whereby  the  nature  of  the  contract  is  changed,  or 
whereby  the  creditor,  without  the  consent  of  the  surety,  and  by 
his  own  act,  puts  it  out  of  his  own  power  to  enforce  the  payment, 
of  the  debt  by  the  principal.  It  does  not  mean  a  mere  forbear- 
ance to  sue  the  principal,  which  a  court  of  equity,  on  applica- 
tion of  the  sureiy ,  might  direct  him  to  do  on  pain  of  foregoing^ 
his  claim  against  the  surety.  As  little  applicable  to  this  case  are 
the  eases  respecting  old  state  debts. 

The  complainant,  as  it  appears  from  the  answer  which  is  ad- 
mitted, had  no  reason  to  believe  that  the  debt  had  ever  been 
discharged.  With  respect  to  the  bonds  delivered  to  the  defend- 
ant, it  appears  from  the  answer,  that  the  defendant  had  no  au- 
thority to  sue,  and  he  merely  undertook  to  call  upon  the  obli- 
gors; or  did  any  act  whatever  from  which  the  complainant  might 
suppose  he  had  consideredhimself  bound  to  discount  the  amount 
of  the  said  bonds. 

It  is  a  consideration  of  some  importance  in  this  cause,  that 
bj  the  laws  of  Maryland  the  complainant  might  have  mad» 
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bimself  the  creditor  of  ilie  principal,  and  might  then  have  in- 
stituted a  suit  in  his  own  name.  In  short,  it  appears  to  the 
chancellor,  that  all  this  court  can  with  propriety  do  for  the  com- 
plainant, is  to  exempt  him  from  paying  the  defendant's  costs  in 
consideration  of  his  having  a  probable  ground  for  application 
for  relief. 

It  is  thereupon,  this  fourteenth  day  of  February,  1796,  ad- 
judged, etc.,  that  the  injunction  heretofore  issued  in  this  cause 
be  dissolved,  provided  that  the  defendant  be  not  allowed  to 
levy  more  against  the  complainant  by  his  execution  at  law  than 
will  remain  due  on  the  judgment  after  deducting  the  payment 
of  forty-five  pounds  sixteen  shillings  and  ten  pence  sterling  paid 
on  the  fourteenth  March,  1767,  etc. 

The  complainant  appealed  to  the  court  of  appeals. 

Winchesier,  for  the  appellant. 

Cook  and  Key,  for  the  respondent. 

The  court  of  appeals,  at  the  June  tenn,  1797,  afflzmed  the 
decree  of  the  court  of  chancery. 


This  case  Ib  cited  as  anthority  in  Chitty  on  Contracto,  Am.  ed.  779,  and 
inFellonGiianntyaiidSiiiety8liip^444b  See  an  exoellent  case  on  the  same 
^int,  McEeehde  v.  Ward,  58  N.  Y.  541;  S.  C  17  Am.  Bepw  281;  and  sea 
Bairdy.  Miee. 


SOMERVILLE  V.  TrUEMAN. 
[Oooas  ov  ArpBAU.   4  Hibub  k  MtiBtan,  48.] 

Mistake  in  Execution  of  Deed.— Where  through  amistake  a  deed,  made 
bona  JldeBJid  for  a  valuable  consideration,  has  been  defectively  ezaoated 
equity  vrill  decree  that  u  new  deed  he  executed. 

Specific  Performance.  A  specific  perfonnanoe  of  a  parol  agreement, 
for  a  conveyance,  though  made  sixty  or  seventy  yean  previously,  will 
be  decreed  when  the  agreement  had  been  fully  p^onned  on  both  sides 
except  the  execution  of  a  deed  to  the  purchaser. 

Appeal  from  a  decree  of  the  court  of  chancery  dismissing  the 
bill  of  complaint.  The  bill  veas  signed  September  28, 1785,  by 
James  Somerville  and  Ann,  his  wife,  against  Benjamin  True-^ 
man,  from  which  it  appeared  that  Edward  Trueman,  being 
seised  of  part  of  two  tracts  of  land  called  Blackwell  and  Thomas 
and  Anthony's  Choice,  lying  in  Prince  G-eorgia  county,  sold 
the  same  in  fee  to  Thomas  Trueman  in  1717,  for  fifty  pounds, 
which  was  paid  by  Thomas,  who  died  before  any  deed  was  eze< 
cuted.    Thomas  Trueman,  by  will  dated  September  16, 1717, 
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this  land  to  his  son  James,  describing  it  as  lands  bought 
from  E.  Trueman,  his  brother.  E.  Trueman,  on  the  twenty^ 
third  of  July,  1720,  executed  the  deed  exhibited  to  James  Trae- 
man,  according  to  the  directions  of  his  father's  will.  This  deed 
purported  to  conyey  two  hundred  and  fifty  acres  of  land  under 
particular  descriptions,  with  general  warranty  and  coYenant  for 
further  assurance.  The  land  was  conveyed  by  the  name  of 
Blackwell,  but  the  courses  in  reality  took  in  the  land  bought  by 
Thomas  from  Edward  Trueman,  called  Blackwell  and  Thomas 
and  Anthony's  Choice.  James  Trueman  died  in  1743,  having 
devised  the  land  to  Thomas  Trueman,  the  father  of  Ann  Somer- 
ville,  one  of  the  complainants,  who  died  leaving  the  said  Ann 
his  heir  at  law.  Thomas  Trueman  was  the  heir  at  law  of  James 
Trueman,  and  James  Somerville  was  the  husband  of  Ann.  Ed- 
ward Trueman,  being  dead,  Benjamin  Trueman,  his  heir  at  law, 
claimed  the  land  because  of  the  defective  deed.  The  bill  stated 
that  Benjamin  Trueman  and  Thomas,  father  of  Ann,  made  an 
agreement  to  refer  the  dispute  to  Charles  S.  Smith,  Joseph 
Sim,  William  Bowie  and  Henry  Tubman.  That  it  was  after- 
wards agreed  that  Smith  should  not  act,  and  Sim,  Bowie  and 
Tubman,  on  the  eighth  of  April,  1771,  awarded  that  Benjamin 
Trueman  should  convey  to  Thomas  Trueman  according  to  the 
deed  before  mentioned.  Benjamin  Trueman  did  not  convey, 
and  brought  ejectment.  An  injunction  was  prayed  for,  and  that 
the  defendants  be  compelled  to  execute  a  deed,  etc. 

The  answer  of  Benjamin  Trueman  admitted  that  Edward  True- 
man  was  seised  at  the  time  stated  of  the  land,  and  so  died  seised 
in  1729.  It  stated  that  the  defendant  was  his  son  and  heir  at 
law ;  it  denied  any  knowledge  of  a  contract  for  the  land  between 
Edward  and  Thomas  Trueman,  the  elder,  or  that  any  valuable 
consideration  was  paid  for  the  same  by  Thomas  Trueman.  It 
denied  any  knowledge  of  a  deed  having  been  executed  by  Ed- 
ward Trueman  to  James  Trueman,  the  devisee  of  Thomas.  It 
further  stated  from  general  reputation  that  it  was  understood,  that 
his  father  had  married  a  second  wife,  who  after  his  death  mar* 
ried  one  Lawson,  and  that  Lawson  and  his  wife  gave  Jamea 
Trueman  the  possession  of  the  northernmost  part  of  the  two  tracts, 
on  account  of  a  debt  claimed  by  James  Trueman  against  Edward 
Trueman.  In  1759,  the  defendant  sold  the  southernmost  part 
of  the  land,  and  from  that  time  until  1770  lived  on  a  plantation 
of  one  Perrie.  In  that  year  he  took  possession  of  a  house  and 
the  land,  and  part  of  Blackwell  and  Thomas  and  Anthony's 
Choice,  and  has  lived  there  ever  since.    He  had  been  frequent!^ 
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asked  for  a  deed,  bufc  no  evidence  of  any  contract  was  ever 
shown  him  until  Thomas  Truemany  not  many  years  ago,  showed 
him  the  deed  before  exhibited;  he  had  always  refused  to  convey. 
The  answer  admitted  that  Sim  and  Bowie  made  the  award,  but 
Tubman  was  not  present,  and  it  was  not  known  whether  he 
signed  it. 

During  the  pendency  of  the  suit,  Ann  Somerville,  one  of  the 
complainants,  and  Benjamin  Trueman,  the  defendant,  died. 
The  original  bill  was  thereafter  amended,  by  inserting  the  names 
of  the  heirs  of  Ann  Somerville,  and  at  May  term,  1790,  the 
proceedings  were  reyived  against  the  devisees  of  Benjamin 
Trueman. 

The  deed  referred  to  in  the  bill,  was  executed  in  1720,  and 
not  recorded  until  1771;  it  was  signed  and  executed  before  the 
magistrates,  but  there  was  no  certificate  of  acknowledgment, 
and  it  was  admitted,  on  that  account,  by  the  complainant's  coun- 
sel to  be  inoperative  to  pass  the  legal  estate,  but  it  was  claimed 
to  be  evidence  of  a  contract  for  a  conveyance.  It  appeared, 
from  the  testimony,  that  Thomas  Trueman,  the  father  of  Ann 
Somerville,  had  possession  of  the  land  in  dispute  for  over  thirty 
years,  except  a  small  part,  of  which  Benjamin  took  possession. 

Hakson,  chancellor,  at  the  December  term,  1794  :  There  are 
such  peculiar  circumstances  in  this  case  that  the  chancellor  con- 
ceived it  probable  a  decision  of  arbitrators  appointed  by  order 
of  the  court,  with  the  consent  of  the  parties,  which  would  not 
operate  as  a  precedent  for  the  future  determination  of  this  court, 
or  of  any  other  standing  tribunal,  would  not  only  be  most  likely 
to  end  all  controversies,  but  place  matters  on  a  footing  the  most 
fair  and  proper,  independent  of  law  or  the  jurisdiction  and  es- 
tablished principles  of  this  court.  He,  therefore,  proposed  an 
order  of  reference.  As  the  parties  have  declined  the  proposi- 
tion, it  is  now  incumbent  upon  him  to  pass  such  a  decree  as 
seems  to  him  consonant  to  the  settled  principles  of  this  court. 

The  application  of  the  complainants  appears  to  rest  on  three 
several  grounds :  1.  That  a  defective  conveyance  hath  hereto- 
fore been  made,  and  that  it  is  the  business  of  this  court  to  aid 
the  defect;  2.  That  an  agreement  was  formerly  made  between 
the  ancestors  of  these  parties,  and  that,  as  everything  has  been 
done  on  the  part  of  the  complainants,  an  execution  of  the  con- 
tract, on  the  part  of  the  defendants,  ought  to  be  enforced  by 
this  court;  8.  That  a  submission  to  arbitrators  was  formerly  en- 
tered into  by  the  said  ancestors,  and  that  the  defendants  ought 
to  be  compelled  to  perform  the  award  then  made. 
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1.  Afl  to  the  first  point  it  may  suffice  to  distingaish  between 
the  defects  in  and  the  defects  of  a  conveyance.  Wheie  a  deed 
has  been  completely  executed,  but  there  has  been  a  defect  in  the 
body  of  it  arising  from  a  mistake  or  omission,  a  court  of  equity 
hath  sometimes  supplied  the  defect;  but  where  the  execution 
has  been  complete  this  court  hath  never  granted  relief  unless 
on  consideration  of  a  fair,  just  and  valid  agreement  in  pursuance 
whereof  the  deed  was  intended  to  be  executed;  and  this  leads  to 
the  second  point; 

2.  Some  limitation  of  time,  within  which  suit  must  be  brought 
for  specific  performance,  is  certainly  proper.  It  is  said  that  the 
agreement,  which  is  stated  to  have  been  made  at  least  sixty  or 
seventy  years  ago,  has  been  fully  performed  on  both  sides,  ex- 
cept only  the  complete  execution  of  a  deed.  This,  undoubt- 
edly, ought  to  be  the  case  if  the  lapse  of  time  is  not  to  operate 
as  a  bar.  But  on  this  head  the  proof  on  the  complainant's  side 
is  defective;  part  of  the  conduct  of  their  ancestors  has  been  in- 
consistent with  such  an  agreement,  and  the  possession  which  is 
said  to  have  been  gained  in  consequence  thereof,  has  been  at 
least  as  well  accounted  for  in  anot]|Ler  way.  In  short,  the  chan- 
cellor's conscience  is  by  no  means  satisfied  that  there  was  such 
agreement;  that  every  part  of  it  has  been  performed  on  the  side 
of  the  complainants;  and  that  it  would  be  proper  for  him  to 
make  precedent  by  decreeing  a  specific  performance  by  the  de- 
fendants; 

8.  As  to  the  third  point,  there  is  not  the  least  color  for  its 
support.  This  court  never  has  decreed  the  performance  of  an 
award  unless  on  consideration  of  a  subsequent  agreement  to 
perform  it.  Suppose  even  what  is  not  the  case,  the  award  es- 
tablished, as  it  ought  to  be,  there  is  not  the  slighest  proof  of 
such  subsequent  agreement.  The  fact  is,  that  no  such  award 
hath  been  produced,  nor  is  stated  in  the  bill  that  it  has  been 
lost.  Had  that  been  the  case,  nothing  can  be  more  dear  than 
that  a  man  by  losing  a  deed  or  instrument  of  writing  could  not 
be  entitled  to  greater  relief  than  he  would  have  been  entitled  to 
before  the  loss.  If  the  court  should  grant  relief  at  all  in  such 
a  case,  it  would  direct  an  issue  to  ascertain  damages,  etc.  A 
number  of  points,  each  of  which  is  defective,  are  frequently  sup- 
posed to  produce  something  when  taken  collectively.  But  the 
idea  is  repugnant  to  reason,  and  can  never  be  countenanced  in  a 
court  of  equity  more  than  in  a  court  of  law. 

Whether  or  not  a  bill  of  revivor  lies  against  a  devisee,  the 
chancellor  is  at  present  under  no  necessity  of  deciding.    The 
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point  may  possiblj  be  hereafter  made  in  some  other  causey  and 
in  this  oanse  it  hath  not  been  argued. 

Upon  the  -whole,  it  is,  this  fourteenth  Januaiy,  1796,  ad- 
judged, etc.,  that  the  bill  of  the  complainants  be  dismissed,  and 
that  the  injunction,  etc.,  be  dissoWed,  etc. 

The  complainants  appealed  to  the  court  of  appeals,  and  the 
-case  was  argued  in  this  court  by  EiUy  and  Shaqf,  for  appellants, 
and  by  Key,  for  the  respondents. 

The  argument  of  Shaaf-mll  be  stated  somewhat  fully,  as  the 
•court  of  appeals  adopted  it  as  the  ground  of  their  decision. 

He  first  stated  four  points  to  which  his  argument  would  be 
•confined: 

1.  That  a  defectiye  conveyance  has  been  made,  and  it  is  the 
business  of  this  court  to  aid  its  defects; 

2.  That  a  contract  was  formerly  made  for  the  land  in  ques- 
idon,  between  the  ancestors  of  the  parties,  and  a  full  compli- 
-ance  on  the  part  of  the  complainants,  and  that  an  execution  of 
ihe  contract  ought  to  be  enforced; 

8.  That  there  has  been  a  submission  to  arbitrators,  formerly 
entered  into  by  the  said  ancestors,  and  an  award  made;  and 
that  this  court  ought  to  enforce  an  execution  of  the  award  then 
made; 

4.  Whether  the  lapse  of  time  will  prevent  a  recovery. 

On  the  first  point  he  cited:  2  Com.  Dig.  171.  If  a  farm  be 
^nveyed  as  lying  in  A.  when  it  lies  in  A.  and  B.,  and  the  party 
has  declared  that  he  has  conveyed  such  a  farm,  it  shall  be  so 
-decreed:  2  Ca.  Oh.  68.  So,  if  in  a  conveyance  the  word  heirs 
is  omitted,  or  if  part  of  the  land  intended  to  be  conveyed  is 
omitted,  or  if  more  land  is  inserted  than  is  intended  to  be  con- 
veyed, relief  will  be  given  on  the  ground  of  such  mistake:  2  Vent. 
846.  Belief  is  also  granted  in  cases  where  the  deed  is  defectively 
-executed.  Thus  it  is  laid  down  in  FothergiU  v.  FoOhergiU^  2  Freem. 
1266;  1  Eq.  Ab.  286.  Equity  will  supply  the  defect  where  a  con- 
Teyance  on  good  consideration  has  been  defectively  executed. 
In  Le  Neve  v.  Le  Neve,  1  Yes.  64,  Le  Neve,  on  his  first  marriage, 
settled  land  to  particular  purposes,  but  the  conveyances  were 
never  registered  according  to  act  of  parliament.  His  first  wife 
^ed,  and  he  made  a  second  settlement,  and  it  was  regularly 
registered;  but  the  trustees  and  parties  concerned  had  full 
notice  of  the  first  settlement.  Lord  Hardwicke  decreed  that 
the  second  settlement  should  be  postponed  to  the  first,  and  the 
trustees  should  convey  accordingly.  From  these  cases  it  was 
^dearly  proved,  that  it  is  the  practice  of  a  court  of  chancery  to 
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supply  the  defeots  of  a  conyeyanee,  not  only  each  as  arise  from 
omissions  and  mistakes  in  tiie  body  of  a  deed,  but  also  those 
which  arise  from  an  error  in  the  execution.  In  both  cases,  the^ 
court  will  give  relief,  because  the  form  of  a  conveyance  is  not 
regarded;  but  wherever  the  contract  of  the  parties  can  be  dis- 
covered,  it  will  enforce  the  execution  of  it;  and  although  a  deed 
is  defective  to  pass  the  legal  estate,  yet  it  will  be  evidence  of 
the  contract.  The  court  more  readily  grants  relief  in  favor  of 
a  purchaser  for  a  valuable  consideration.  In  2  Freem.  256,  and 
2  £q.  Ab.  286,  the  court  determined  that  the  defect  would  be 
supplied  in  case  of  an  agreement  on  a  good  consideration.  In 
2  Yem.  165,  the  court  said  there  was  no  doubt  that  in  case  of  a 
purchaser  the  want  of  a  surrender  will  be  supplied.  So,  in 
the  case  of  a  defective  execution  of  a  power  iu  favor  of  pur-^ 
chasers  and  creditors:  1  Atk.  661.  The  deed,  though  defective- 
in  its  execution,  to  pass  the  legal  estate,  is  proper  evidence  of 
the  contract  of  the  parties:  Loft's  Evid.  462,  where  a  deed  de» 
fective  as  an  indenture  was  held  good  evidence  of  a  parol  agree- 
ment. In  Annondale  v.  Earris^  2  P.  Wms.  432,  the  chancellor 
held  that  a  recital  in  a  deed,  that  the  party  had  given  a  bond». 
was  sufficient  evidence  of  that  fact. 

As  to  the  second  point,  he  contended  that  the  testimony^ 
showed  that  a  contract  had  been  made  for  the  land  in  question, 
between  the  ancestors  of  the  parties.  This  was  evident  on  two> 
grounds:  1.  From  the  testimony  of  witnesses,  and  the  facts  ad- 
mitted; 2.  By  proving  a  continued  possession  for  eighty  years. 

On  the  third  point,  it  will  be  unnecessary  to  cite  his  argu- 
ment, as  the  question  of  an  award  does  not  seem  to  be  im-^ 
portant  in  the  case. 

The  last  point  considered  was  whether  the  lapse  of  time  would 
prevent  a  recovery.  He  showed  that  the  periods  which  courts 
of  equity  had  fixed  on,  beyond  which  they  would  not  disturb  a 
possession  under  a  legal  title,  by  decreeing  performance,  seems- 
to  be  twenty  years,  at  any  rate,  not  a  short  time:  Stone  v.  Sione^ 
2  Eq.  Ab.  676.  A  bill  for  specific  performanee  of  a  covenant 
was  dismissed  when  the  opposite  party  was  in  possession  sixty 
years:  Scolefield  v.  Wiiiehead,  2  Yem.  127;  1  Eq.  Ab.  806.  Bui 
in  all  these  cases  it  appeared  that  to  prevent  the  party  from  ob- 
taining a  specific  performance,  it  is  necessazy  that  the  opposite 
party  should  be  in  possession,  in  which  case  a  neglect  to  apply 
for  a  performance  will  be  considered  as  a  dereliction  of  the- 
right.  In  Sel.  Oa.  in  Chan.  55,  2  Eq.  Ab.  602  n,  it  was  agreed 
that  where  the  mortgagor  is  in  possession  of  any  part  of  th» 
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land,  length  of  time  shall  never  aflSaot  him.  In  the  present 
case,  the  parfy  applying  for  a  performanoe  has  always  had 
possession  of  the  greater  part. 

The  coart  of  appeals,  Btticset,  C.  J.,  Mackall  and  Jomu,  JJ.,. 
reversed  the  decree  or  the  court  of  chancery,  and  decreed  that 
the  chancellor  pass  and  make  a  decree  directing  that  the  re- 
spondents duly  execute  a  deed  or  deeds  of  conveyance,  to  be 
acknowledged  and  recorded  according  to  law,  thereby  convey- 
ing to  the  appellant,  James  Somerville,  for  life,  with  remainder 
in  fee  to  the  other  appellants,  as  tenants  in  common,  all  the 
rights,  etc. ,  of  the  said  respondents,  respectively,  of,  in  and  to- 
all  those  parts  of  two  tracts  or  parcels  of  land  called  "  Black- 
well"  and  *'  Thomas  and  Anthony's  Choice,"  described  and  in- 
cluded within  the  limits  and  courses  of  the  deed  heretofore 
executed  by  Edward  Trueman  to  James  Trueman,  exhibited 
in  a  bill  of  complaint,  and  also  decree  a  perpetual  injonotion,. 
etc.,  etc. 


Plummer  v.  Lane. 

[GsoBAL  OouBT.   4  Hamxsm  k  MtiSiKn,  Tl] 

EviDicKCE  Necessary  to  Maintain  Ejectment.  —The  plaintiff,  in 
support  of  hia  title  in  an  action  of  ejectment,  most  ahow  a  giant  of  the> 
land  for  which  the  ejectment  is  brought,  and  a  regolar  title  from  the 
grantee  or  seisin  of  the  hmd,  and  a  dying  seised  of  the  person  under 
whom  the  lessor  derives  his  title,  and  a  regular  title  from  the  person 
dying  seised,  or  twenty  years  uninterrupted  and  exclusive  possession 
of  the  land. 

Ejectment  for  part  of  a  tract  of  land  called  Brous^y  Hall,, 
lying  in  Anne  Arundel  county. 

The  plaintiff,  at  the  trial,  offered  in  evidence  to  the  juy  a. 
grant  in  the  year  1669,  to  Richard  WeUs,  for  the  tract  of  land 
called  Brousley  Hall.  He  then  proved  by  a  witness  that  he 
knew  Benjamin  Lane  upwards  of  forty-five  years  ago;  that  he 
lived  and  died  in  Brousley  Hall.  He  then  produced  the  will 
of  Benjamin  Lane,  dated  the  sixth  of  May,  1772,  devising  dis- 
tinct  parts  of  said  tract  of  land  to  his  sons,  Gabriel,  Benjamin, 
and  Thomas  Lane;  that  Benjamin  lived  in  the  house  where  lu» 
father  lived;  that  the  sons  held  and  occupied  distinct  parts  of 
the  said  land;  and  it  was  understood,  by  a  witness  sworn,  that 
there  was  a  division  made  between  the  sons  under  the  will  of 
their  father.  That  at  Uarch  term,  1787,  William  Weems  ob* 
tained  a  judgment  in  Anne  Arundel  county  court  against  Ben-^ 
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jamin  Lane,  on  bond;  tliat  a  fieri  facias  issued  on  the  said  jadg- 
ment  on  the  fif teentli  of  NoTember,  1787,  and  the  sheriff,  David 
Stewart,  in  March,  1788,  returned  the  said  fieri  fadas  to  the 
-court,  "made  as  per  schedule,"  etc.;  that  part  of  the  tract  of 
land  called  Brousley  Hall  was  included  in  the  said  schedale, 
•Bjxd  was  sold  by  the  said  sheriff  to  John  Plummer  for  one  hun- 
dred and  fifty  pounds;  that  in  consideration  of  one  hundred 
and  fifty  pounds,  the  said  sheriff  conveyed  ninety-five  and  three- 
fourths  acres,  part  of  the  said  tract  of  land,  to  the  said  Plum- 
mer, on  the  first  of  September,  1788;  that  John  Plummer  died 
afterwards,  and  left  five  children,  the  lessors  of  the  plaintiff. 

Key,  for  the  plaintiff,  and  Schaaffy  for  the  defendant. 

The  GouBT  decided  in  this  case  that  the  plaintiff,  in  deducing 
his  title  in  ejectment,  must  show  a  grant  of  the  land  for  which 
the  ejectment  is  brought,  and  a  regular  grant  from  the  grantee; 
or  seisin  of  the  land,  and  a  dying  seised  of  the  person  under 
whom  the  lessor  derives  his  title,  and  a  regular  title  from  the 
person  dying  seised,  or  twenty  years  uninterrupted  and  ezduaive 
possession  of  the  land. 

Verdict  and  judgment  for  the  plaintiff. 


This  case  is  cited  as  anthority  in  1  Phillips  on  Evidenoi^  see.  126^  and  in 
Tjla  on  Ejactment  and  Advene  Enjoyment,  p.  S3L 


Trisler  V.  Williamson. 

[OasBuii  Oooes.   4  Habui  k  U6Bmaa,  ILlL] 

Falsb  Refbbskntatioks  will  AVOID  Rbceipt.— Where  a  reoeipi  in  foil 
for  a  daim  was  given  by  the  agent,  who  was  folly  authorised,  the  prin- 
cipal is  not  prednded  from  giving  evidence  to  ahow  that  the  receipt  waa 
obtained  by  fraud,  misrepresentation  and  imposition  on  the  part  of  the 
debtor. 

Appbal  from  Frederidk  county  court.    The  action  vras  aesump' 
tii  for  good  wares  and  merchandise;  the  general  issue  and  limi 
tatioDs  pleaded. 

From  the  bill  of  exceptions,  it  appeared  that  at  the  trial  the 
plaintiff,  the  respondent  in  this  court,  produced  one  Mitchell  as 
a  witness,  who  swore  that  in  January,  1795,  the  defendant  owed 
the  plaintiff  two  hundred  and  four  pounds  ten  shillings  and  four- 
pence  for  goods  sold  and  delivered.  The  plaintiff  sent  the  wit- 
ness to  receive  payment  of  the  defendant,  and  authorized  him  to 
receive  from  the  defendant  goods  and  book  debts  in  discharge 
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of  said  claim  upon  each  terms  as  the  Tntness  shonid  think  proper. 
That  on  the  16th  January,  1795,  witness  received  from  the- 
defendant  goods  and  a  verbal  transfer  of  book  debts  with  the 
delivery  of  the  book  containing  the  accounts  thereof  to  the 
amount  of  the  claim.  That  defendant  represented  that  the 
debts  were  all  good,  and  witness,  relying  upon  such  representa- 
tion, gave  the  defendant  a  receipt  in  full  for  the  two  hundred 
and  four  pounds  ten  shillings  and  f ourpence. 

The  plaintiff  also  proved  by  another  witness  that  the  said  book 
of  accounts  was  placed  in  the  hands  of  a  collector  for  collection, 
in  the  fall  of  1795,  who  applied  to  the  several  debtors  therein 
named,  but  that  they  refused  to  pay  the  money,  and  denied  that 
they  owed  the  defendant  anything*  That  of  this  refusal  and 
denial  the  defendant  had  notice. 

The  Court,  Potts,  C.  J.,  gave  to  the  jury  the  following 
direction:  That  if  it  appeared  to  them  that  the  representation 
given  by  the  defendant  to  Mr.  Mitchell,  who  executed  the  receipt^ 
was  at  the  time  thereof  a  true  and.fair  representation  of  the  sev- 
eral debts  transferred,  and  debtors  charged,  that  in  that  case^ 
the  plaintiff's  original  cause  of  action  was  extinguished  by  the 
said  receipt,  and  that  he  had  failed  in  supporting  his  declaration, 
and  they  would  give  a  verdict  for  the  defendant.  But  that  the 
plaintiff  by  the  receipt  by  his  agent,  Mr.  Mitchell,  was  not  pre* 
eluded  from  going  into  evidence  to  show  that  the  said  receipt 
was  obtained  by  fraud,  misrepresentation  and  imposition,  on  the 
part  of  the  defendant,  and  that  if  they  were  satisfied  it  was  so 
obtained,  the  plaintiff's  original  cause  of  action  was  not  thereby 
extinguished  or  barred. 

The  defendant's  counsel  prayed  the  court  to  give  the  follow- 
ing direction  to  the  jury:  "  That  the  receipt  in  this  cause  pro- 
duced and  read  to  the  jury,  was  conclusive  evidence  to  bar  the 
plaintiff  from  recovering  in  this  present  action."  But  the  court 
were  of  opinion,  and  so  directed  the  jury,  that  if  they  were  of 
opinion  that  the  book  debts  so  transferred  as  aforesaid  were  all 
good,  and  might  have  been  received  by  demanding  them,  that 
then  the  said  receipt  was  conclusive  to  bar  the  plaintiff  from 
recovering  in  this  action;  but  that  if  they  were  of  opinion  that 
the  said  book  debts  were  not  all  good,  and  that  they  could  not 
be  received  by  demanding  them  from  the  parties  from  whom 
they  were  stated  to  be  due,  and  that  the  said  receipt  was  gained 
under  the  false  representations  of  the  defendant,  that  then  the 
said  receipt  was  no  bar  to  the  recovery  by  the  plaintiff  upon 
this  action. 
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The  Tordiot  and  judgment  being  for  the  pleintiif,  the  defend- 
ant appealed  to  this  court. 

Maaon  appeared  for  the  appeUant,  and  Shatfy  for  the  re- 
spondent. 

The  general  court  afflrmed  the  judgment  of  the  countj  court. 


Simmons  v.  Hill. 

(Oom  w  Amuu.  4Hi«naiUHnBi,tnj 

fiPBGOlo  PKBIOBMAMCS.— Where  a  parol  agreement  lor  a  conTejaace  !■ 
deaily  and  latiBifaetorily  piDTed,  and  a  part  peiloniiaDee  Umeonder, 
equity  will  decree  a  ipedfio  performanoe. 

Samx— WHSH  DEmED. — ^Where  it  was  daimed  that  a  mother  entered  into 
a  Terbal  agreement  with  her  brother  who  undertook  for  her  eonv  then 
a  minorp  to  give  her  eon  certain  land  in  oomnderation  of  hie  nleaaing 
his  daim  to  the  penonal  eatate  of  hie  &ther,  deceaeed»  and  the  mother 
gave  to  the  eon  poeeeaaion  of  the  land  which  he  uaed  and  improved  aa 
hie  own  until  his  death,  and  the  eon  executed  a  releaee  after  his  com« 
ing  of  age  aooordingto  the  contract^  a  ipecific  performance  of  the  agree- 
ment was  denied,  on  the  ground  that- it  was  not  deailj  and  latiafAc- 
torily  establiihed. 

AmuL  from  a  decree  of  the  court  of  ohancezy  dismiasing  the 
bill  of  complaint. 

From  the  statement  in  the  bill  it  appeared  that  Charlee 
Druxy,  being  seised  of  considerable  real  and  personal  estate, 
made  his  will  on  the  seventh  of  August,  1740,  by  which  he 
dcTised,  with  other  property,  to  his  daughter,  Sarah  Drury, 
and  the  heirs  of  her  body  lawfully  begotten,  forerer,  certain 
land  called  Druiy's  Adventure.  Afterwards,  in  the  same  year, 
Sarah,  the  daughter,  maixied  Abraham  Simmons,  by  whom  she 
had  two  children,  a  daughter  named  Bethezidge,  and  a  son 
named  Abraham,  the  father  of  the  complainant.  Abraham, 
the  complainant's  grandfather,  died  in  1745,  having  made  a 
will,  whereby,  with  the  consent  of  his  wife,  Sarah,  he  devised 
the  land  to  his  children  aforesaid,  Betheiidge  and  Abraham,  and 
their  heirs  forever,  equally  to  be  divided  between  them.  And 
in  consideration  for  his  wife  assenting  to  the  said  devise,  he 
devised  to  her  one-half  of  all  his  personal  estate,  and  appointed 
her  his  sole  executrix,  and  named  trustees  to  see  his  said  will 
truly  executed.  His  widow,  Sarah,  proved  the  will  and  ob- 
tained letters  testamentary.  She  returned  an  inventozy  of  the 
personal  estate  in  the  year  1746,  amounting  to  six  hundred  and 
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oinety-three  pounds  and  nine  shillings,  and  about  four  years 
afterwards  she  returned  an  additional  inyentoxy,  with  Abel 
Hill,  with  whom  she  had  intermarried,  making  the  total  in- 
ventoxy  nine  hundred  and  thirty-four  pounds  sixteen  shillings 
and  sixpence,  the  one-half  of  which,  according  to  the  will 
aforesaid,  belonged  to  the  two  children  of  Abraham,  her  former 
husband,  Betheridge  and  Abraham.  There  was,  besides,  a  con- 
siderable  sum  of  money  due  the  estate,  which  was  received  1^ 
Abel  Hill,  of  which  no  account  appears  to  have  been  returned, 
and  he  possessed  the  whole  personal  estate  until  his  death  in 
1758.  Hill  made  his  will,  and  having  devised  away  consider- 
able estate,  all  of  which  he  acquired  during  his  marriage  afore- 
said, he  appointed  his  wife,  Sarah,  his  sole  executrix,  and 
particularly  directed  in  his  will  that  Betheridge  and  Abraham 
should  be  paid  without  fraud.  About  the  year  1760,  Charles 
Draxy,  the  surviving  trustee  under  the  will  of  Abraluun  Sim- 
mons aforesaid,  purchased  of  one  Einsey  Johns  two  tracts  of 
land,  called  Birkhead's  Parcel  and  Birkhead's  Meadows,  con- 
taining about  six  hundred  acres;  and  knowing  the  intention  of 
his  sister,  Sarah  Hill,  to  provide  for  her  son,  Abraham,  he  recom- 
mended her  to  dispose  of  the  land  entailed  on  her  by  the  will 
of  her  father  Charles  Druxy ,  and  to  purchase,  with  the  proceeds 
thereof,  one-half  of  the  land  which  he  had  purchased  of  Einsey 
Johns,  as  it  lay  more  convenient  for  her  son  Abraham,  to  whom 
she  should  give  it  in  lieu  of  the  land  which  would  have  come  to 
Abraham  on  the  death  of  his  mother.  Sarah,  upon  consider- 
ing the  matter  with  her  brother,  and  being  desirous  to  see  the 
will  of  Abraham,  her  former  husband,  carried  substantially  into 
effect,  consented  to  sell  the  lands,  and  purchase  a  part  of  the 
lands  of  Charles  Drury,  bought  of  Einsey  Johns  for  her  son, 
in  lieu  of  the  lands  coming  to  him  under  the  will  aforesaid. 
In  pursuance  of  this  agreement,  about  the  year  1761,  she  dis- 
posed of  the  lands  by  a  common  recovery,  and  thereupon 
agreed  with  her  brother,  Charles,  for  the  purchase  of  Birkhead's 
Parcel,  containing  about  three  hundred  acres,  for  her  son  Abra- 
ham. 

Abraham,  the  father  of  the  complainant,  was  accordingly  put 
in  possession  of  the  same  on  his  coming  of  age,  in  the  yeat 
1765.  Charles  Drury  paid  the  full  consideration  for  the  lands 
bought  from  Johns,  but  the  latter  dying  before  any  conveyance 
was  made  of  the  lands,  either  to  Charles  Druxy,  who  purchased 
the  same,  or  to  Sarah  Hill,  or  the  said  Abraham,  for  whom  they 
were  purchased,  a  bill  was  filed  against  the  heirs  at  law  of  the 
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said  Johns  to  obtain  a  decree  for  a  oonyeyanoe,  and  a  decree^ 
was  obtained;  bnt  no  deed  was  executed  in  the  life-time  of  Sarah 
or  Abraham,  as  Sarah  conceiyed  that  nothing  more  was  necessary 
after  a  decree  was  obtained.  Sarah  intended  and  considered 
that  the  land  called  Birkhead's  Parcel  was  her  son's  property, 
and  Abraham,  under  this  impression,  entered  and  made  many 
Yaloable  improyements,  liying  on  it  and  using  it  as  his  own 
until  his  death  in  1782,  which  occurred  before  that  of  his  mother. 
It  appeared  that  in  1777,  a  further  agreement  was  made  between 
Sarah  and  her  son,  Abraham,  that  in  consideration  of  his  re- 
leasing to  her  all  his  part  of  his  father's  personal  estate,  she 
should  deyise  the  tract  of  land  called  Birkhead's  Parcel  to  him. 
And  according  to  this  agreement,  it  was  claimed  she  did  devise 
the  land  to  Abraham  and  his  heirs,  by  the  name  of  Birkhead'a 
Meadows  and  Birkhead's  Parcel,  containing  about  three  hundred 
acres,  and,  thereupon,  Abraham  executed  the  required  release. 
The  will  and  agreement  were  dated  the  seyenth  of  May,  1777. 
The  said  will  was  placed  in  the  hands  of  the  Bey.  Walter  Ma* 
go  wan,  who  was  consulted,  and  who  drew  it  and  the  agreement 
also.  He  kept  the  same  till  after  the  death  of  Abraham,  but 
the  complainant  did  not  know  what  had  become  of  the  will. 
At  the  time  of  the  filing,  Sarah  and  Walter  Magowan  were  both 
dead,  and,  since  the  death  of  Sarah,  a  writing  had  been  pro- 
duced in  the  orphans'  court,  purporting  to  be  the  last  will  and 
testament  of  the  said  Sarah,  but  not  the  will  in  execution  of  the 
aforesaid  agreement.  The  complainant  stated  that  this  last 
will  was  obtained  by  fraud,  Sarah  being  an  illiterate  woman» 
and  it  was  therefore  null  and  void.  By  this  last  will  it  appeared 
that  the  land  in  question  was  deyised  to  Susanna  Hill  and 
Sarah  Hill,  the  daughters  of  the  first-mentioned  Sarah.  The 
bill  stated  that  John  had  been  prevailed  upon  to  convey  the 
land  to  the  said  Susanna  and  Sarah,  who  had  brought  an  action 
of  ejectment,  and  recovered  judgment  for  possession.  An  in- 
junction was  prayed  for  against  this  judgment,  and  general 
relief  asked. 

The  answer  denied  all  the  material  facts  alleged  in  the  bill. 
A  commission  was  issued,  and  testimony  taken  and  returned. 

Haksok,  chancellor,  December  term,  1795,  having  heard  the 
arguments  of  counsel,  observes  in  his  decree,  that  the  first  thing^ 
which  forcibly  strikes  his  mind  is  this:  The  complainant,  pray- 
ing the  benefit  of  a  contract  or  transaction  between  Sarah  HiU 
and  Abraham  Simmons,  does  not  state  that  he  is  either  heir  or 
devisee.    The  defect  of  the  bill  is  not  supplied  by  the  answers,. 
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nor  does  it  eyen,  from  the  testimony,  appear  that  he  is  either 
heir  or  devisee  of  the  said  Abraham,  under  whom  he  applies  for 
relief.  That  the  said  Abraham  had  an  equitable  claim  to  the 
lands  in  question,  arising  from  the  will  of  his  father,  Abraham, 
and  the  conduct  of  his  mother  relative  to  that  will,  is  a  point 
relinquished  with  much  candor  and  propriety  on  the  part  of  the 
complainant. 

Supposing,  then,  the  bill  amended,  etc.,  and  the  complainant 
heir  at  law  of  Abraham,  who  died  intestate;  suppoeing,  then, 
a  fair  and  honest  agreement,  made  through  Magowan's  agency, 
between  Abraham  and  Sarah  Hill,  his  mother,  in  consequence 
of  which  he  released  all  claim  to  his  father^s  estate,  and  she 
executed  a  will,  attested  as  it  ought  to  be,  devising  unto  him 
and  his  heirs;  suppose  that  will  not  to  have  been  canceled,  de- 
stroyed or  revoked  by  the  testatrix;  inasmuch  as  the  devisee 
died  before  the  testatrix,  nothing  could  pass,  by  that  will,  to  his 
heir;  the  devise  was  absolutely  void,  and  it  was  necessary  for 
Mrs.  Hill,  if  she  did  not  choose  to  die  intestate  as  to  the  land, 
to  execute  another  will.  When  an  agreement  is  fairly  made, 
and  every  article  of  it  performed,  what  more  is  incumbent  on 
either  pajrty  ?  To  give  effect  to  what  ought  to  be  construed  the 
intent:  If  the  full  execution  of  a  contract,  acoordiug  to  its 
letter,  does  not  operate  so  as  to  give  every  advantage  which 
might,  in  case  of  subsequent  events  proving  different,  have 
been  derived  to  one  of  the  parties,  is  this  court  to  direct  the 
other  to  do  that  which  ought,  in  prudence  or  justice,  to  have 
been  stipulated  ?  Is  it  to  construe  the  will  to  have  been  not 
only  an  irrevocable  instrument,  but  an  agreement  that,  in  case 
Abraham  should  not  be  the  longest  liver,  his  mother  should 
contrive  that  his  heirs  or  devisees,  after  his  death,  should  have 
a  fee  in  the  land;  if  so,  the  will  amounted  to  an  agreement  to 
make  just  so  many  wills  as  circumstances  should  require,  as  for 
a  deed,  to  settle  t^e  land  according  to  the  qpiritof  the  contract. 
It  will  scarcely  be  contended  that  if,  after  the  execution  of  the 
will  and  release  in  consequence  of  the  agreement,  Abraham  had 
filed  a  bill  for  relief,  he  might  have  obtained  a  decree  obliging 
her  to  convey.  The  dei>ositions  taken  on  the  complainant's  part 
tend  to  prove  that  she  actually  persisted  in  a  refusal  to  settle 
the  land  by  deed.  There  is  no  direct  testimony  respecting  the 
agreement,  which  is  said  to  have  been  brought  about  by  Mr. 
Magowan,  and  to  have  produced  the  will  and  release.  Let  his 
declarations  be  taken  for  evidence,  and  they  do  not  prove  the 
intention  of  the  parties  to  go  beyond  this:  Mrs.  Hill  shall  exe- 
26 
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cute  a  will  devising  to  Abzaham  and  his  heirs;  in  condderation 
thereof,  Abraham  shall  execute  a  release  of  his  claim  to  his  part 
of  his  father's  personal  estate;  both  instruments  shall  be  deh'v- 
ered  to  Mr.  Magowan;  if  Mrs.  Hill  shall  die  without  reyoking 
her  will,  and  it  shall  take  effect,  the  release  shall  be  deliyered 
to  her  representative.  The  difference  between  a  mother  and 
son  will  thus  be  properly  adjusted. 

This  is  certainly  the  most  rational  idea  to  be  formed  from  the 
testimony,  and  the  conduct  of  the  parties  has  no  small  tendency 
to  confirm  it.  The  will  was  given  up  to  the  testatrix  when  it 
could  not  possibly  avail;  and  the  release  ¥ras  delivered  to  Abra- 
ham's representative.  Dismissing,  then,  all  supposed  equity 
arising  on  the  will  of  old  Abraham,  or  on  the  will  of  Mrs.  Hill, 
and  the  release  of  her  son,  Abraham,  it  remains  only  to  inquire 
whether,  at  any  time,  Mrs.  Hill  made  such  a  contract  for  vest- 
ing in  her  said  son  a  title  to  the  land,  such  as  this  court  ought 
to  cany  substantially  into  effect. 

No  writing,  which  contains  such  a  contract,  has  been  either 
produced  or  alleged.  She  desired,  it  seems,  certain  persons  to 
bear  witness  that  the  land  was  purchased  for  her  son.  She 
certainly  did  not,  by  that  alone,  bind  herself  to  convey.  But 
it  is  said  she  entered  into  a  verbal  agreement  with  her  brother, 
who  undertook  for  Abraham,  then  a  minor,  to  give  him  the 
land  in  consideration  of  his  relinquishing  the  claim  aforesaid; 
that  she,  having  given  him  possession  of  the  land,  which  he 
used  and  improved  as  his  own  until  his  death,  and  he  having 
executed  a  release,  there  can  be  no  doubt  that  the  case  is  that 
of  an  agreement  by  parol,  which  this  court  ought  to  execute. 

The  great  object  of  the  act  to  prevent  frauds  and  perjuries 
was,  to  provide  that  agreements  be  made  with  deliberation  to 
prevent  misconception  of  agreements;  and  to  prevent  men  from 
setting  up  agreements  which  never  had  been  made.  It  is  ad- 
mitted that  when  a  fair,  honest,  verbal  agreement  for  the  sale 
of  land  is  alleged  in  the  bill,  and  admitted  in  the  answer,  or 
when  it  appears  clearly  that  such  an  agreement  has  been  made, 
and  has  been  performed  on  one  part,  or  something  has  been 
done  in  pursuance  of  it,  this  court  will  decree  a  conveyance 
immediately,  or  on  the  proper  terms. 

But  what  is  the  present  case?  Suppose  even  a  parol  agree- 
ment established  between  Mrs.  Hill  and  her  brother,  acting  for 
her  son;  that  such  an  agreement  was  binding  on  her,  although 
certainly  not  binding  on  her  son,  or  on  her  brother.  Is  it 
proved  that  she  agreed  to  convey  a  fee  to  her  son?    Is  it  clearly 
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proved  that  she  put  him  into  exclusive  pofisesaion  of  the  whole 
land,  or  that  he  ever  effectually  relinquished  his  claim  to  his 
part  of  his  father's  personal  estate?  That  he  did  sign  a  release 
which  was  not  delivered  to  Mrs.  Hill,  but  to  Mr.  liagowan,  is 
indeed  sufficiently  proved  by  the  testimony,  which  proves  also 
that  it  was  done  in  consideration  of  her  executing  a  will,  and 
not  in  pursuance  of  a  former  agreement.  Are  all  transaotionB 
to  be  considered  together,  and  one  certain,  honest,  &ir  agree- 
ment to  be  collected  from  the  whole?  By  no  means.  The  in- 
ference to  be  drawn  from  the  whole  is  this,  that  such  an  agree- 
ment was  often  in  contemplation,  but  never  actually  concluded, 
otherwise  than  was  done  through  Magowan's  agency. 

The  stronger  an  impression  can  be  made  in  favor  of  this 
man's  character,  the  stronger  must  be  the  ground  for  belief 
that  an  effectual  agreement  was  never  made,  and  that  Mrs. 
Hill  pertinaciously  resisted  all  solicitations  or  attempts  to  part 
with  her  control,  or  to  give,  as  is  the  favorite  phrase  of  persons 
in  her  situation,  the  staff  out  of  her  own  hands.  A  man  of  in- 
tegrity, judgment  and  skill,  caUed  upon  to  exercise  that  judg- 
ment and  skill,  in  preparing  effectual  writings,  would  never 
think  of  a  will  revocable  in  its  nature  on  one  side,  and  a  release 
not  to  be  immediately  delivered  on  the  other. 

And  now  let  a  supposition  be  made,  the  most  favorable  for 
the  complainant  which  the  testimony  can  possibly  authorize. 
Suppose  an  agreement  binding  on  Mrs.  Hill  to  vest  a  fee-simple 
in  her  son,  in  consideration  of  his  releasing  his  claim  to  his 
father's  estate;  and  suppose  that,  in  consequence  of  this  agree- 
ment, she  gave  him  full  possession,  which  he  retains  till  his 
death,  having  made  valuable  and  lasting  improvements;  her 
devisees  are  now  called  upon  to  complete  the  performance  of 
this  agreement  by  conveyance.  Shall  this  court  give  all  the 
benefit  of  a  contract  to  one  party,  without  securing  the  consid- 
eration stipulated  for  by  the  other  party?  Does  it  appear  tha4 
Abraham  effectually  relinquished  his  claim  ?  Can  the  court,  iu 
this  cause,  direct  such  a  release,  or  decree  such  an  injunction  as 
will  prevent  a  recovery  of  the  personal  estate  (if  any  there  be 
due)  by  Abraham's  representatives  from  the  representatives  of 
Mrs.  Hill  ?  It  surely  cannot  direct  a  release  by,  or  enjoin  per- 
sons who  are  not  parties  to  the  suit.  And  it  does  not  appear 
from  the  papers,  nor  is  it  probably  the  fact,  that  the  complain- 
ant is  the  sole  representative  on  whom  the  personal  rights  and 
claims  of  his  father  have  devolved.  A  slight  consideration  may 
support  an  agreement  made  by  a  parent  with  a  child;  but  the 
eonsideration,  however  slight,  must  be  performed* 
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The  defendants  are  indeed  Tolunteers;  thqr  haye  paid  no  con- 
sidexation  for  the  land;  but  they  each  had  a  natural  claim  on 
Mrs.  Hill,  equal  to  that  of  their  brother  Abraham,  and  thia  court 
ought  unquestionably  to  be  dearly  satisfied  that  there  was  a  fair, 
honest  agreement,  and  that  Mrs.  Hill  had,  or  her  representar 
Uvea  may  haye,  all  the  benefit  contracted  for  on  her  part,  before 
it  will  undertake,  on  account  of  that  agreement,  to  diyest  the 
defendants  of  their  legal  title,  under  her  will.  Perhaps,  indeed, 
no  instance  can  be  produced  of  this  court  divesting  a  legal 
estate,  where  the  facts,  on  which  the  equity  arose,  had  been 
strongly  litigated,  until  those  facts  were  established  by  the  yer 
diet  of  a  juiy.  Can  a  case  be  produced  of  an  issue  directed  by 
chanceiy|to  tiy  whether  or  not  a  parol  agreement  had  been  made  t 
And  shall  then,  it  may  be  adced,  this  court  neither  decide 
itself,  relatiye  to  a  strongly  litigated  fact,  nor  send  an  issue  to 
be  tried  by  a  jury?  Yes;  if  an  alleged  agreement  be  so  difficult 
of  proof,  and  so  extremely  questionable  as  to  its  nature  and 
extent,  it  wants  one  essential  ingredient;  it  wants  that  certainty 
which  would  result  from  a  writing,  as  directed  or  required  by 
the  statute.  And  this  court,  although  it  endeayors,  so  far  as  it 
safely  may,  to  preyent  an  injurious  and  harsh  operation  of  the 
statute,  which  would  be  contrary  to  the  intention  of  its  makers, 
will  neyer  destroy  that  safeguard  which  the  legislature  has  pro- 
yided  for  the  protection  of  property,  and  the  preyention  of 
fraud  and  imposition.  It  may  be  proper  to  remark,  that  it  is 
not  merely  because  an  agreement  is  positively  denied  by  the 
answer  that  it  is  called  a  fact  strongly  litigated;  it  is  because, 
not  only  it  is  denied,  but  the  eyidence  leaves  it  quite  uncertain 
whether  or  not  the  agreement  was  made,  and,  if  made,  what 
was  its  nature  and  extent.  How  often  is  it  necessary  to  repeat, 
that  when  a  contract  is  established,  even  by  admission,  it  is  still 
a  matter  of  sound  discretion  whether  or  not,  under  all  circum- 
stances, a  performance  shall  be  decreed.  That  Abraham  Sim- 
mons was  harshly  and  capriciously  treated  by  his  mother  is  ex- 
tremely probable;  but  a  similar  treatment  is  often  the  lot  of 
meritorious  children,  whom  this  court  has  no  power  to  protect 

Upon  all  the  circumstances  of  the  case,  it  is,  this  twenty-fifth 
of  January,  1796,  adjudged,  etc.,  that  the  injunetion  heretofore 
issued  in  this  cause  be  dissolved,  and  that  the  bill  of  the  com- 
plainant be  dismissed. 

The  complainant  appealed  to  the  court  of  appeals,  where 
Masonf  Shaafand  WUmer  appeared  for  the  appellant,  and  Mar* 
Im,  attorney-general,  Cook  and  Key  for  the  respondents. 
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Shaaffi  for  the  appellant,  stated  two  propositioiiii:  1.  That 
Sarah  Hill  did  contract  to  convey  to  her  son,  Abraham  Sim- 
monSy  the  land  called  Birkhead's  Parcel,  bought  by  her  of 
Charles  Drury,  and  put  him  in  possession  thereof;  2.  That  the 
contract  proyed  is  such  as  the  court  .of  chancery  will  decree  the 
specific  performance  of. 

To  establish  the  first  point,  he  referred  to  the  testimony  in 
the  case  to  prove  that  a  contract  had  been  made  for  a  con« 
veyance. 

As  to  the  second  point,  he  contended  that  this  was  a  contract 
such  as  the  court  of  chancexy  should  have  executed.  The  court 
will  decree  a  performance  of  a  voluntary  conveyance  in  favor  of 
children:  2  Com.  Dig.  126,  122;  1  Yem.  40;  2  Yent.  865.  A 
defective  voluntary  conveyance  to  a  brother  of  the  half-blood 
was  aided:  1  P.  Wms.  60.  A  court  of  equity  will  supply  in 
favor  of  younger  children:  1  Fonb.  Eq.  841;  1  Yem.  132;  1 
Salk.  187.  The  same  principle  is  recognized  in  1  Fonb.  Eq.  84; 
1  LofEt.  Evid.  140;  1  Yes.  220;  2  Yes.  164,  582;  1  Atk.  187. . 

But  in  this  case  the  conveyance  was  not  voluntary  because 
there  was  a  consideration  for  the  agreement.  A  court  of  equity 
should  consider  the  nature  of  a  contract  and  decree  according 
to  its  substance:  1  Fonb.  Eq.  84.  So  if  a  man  contract  with 
an  heir  at  law,  claiming  to  leave  him  five  hundred  pounds,  or 
his  land,  if  he  dies  without  issue,  this  contract  will  be  excluded: 
1  Yem.  48.  The  inequality  of  price  is  no  objection  to  a  contract: 
Ca.  Cha.  4;  2  Yem.  423;  1  P.  Wms.  542;  2  Com.  Dig.  125;  2 
Powell,  152;  Cas.  Temp.  Talb.  239.  A  taking  possession  under 
parol  contract  will  take  it  out  of  the  statute:  1  Fonb.  Eq.  171; 
1  Powell  on  Contracts,  296.  300. 

Key^  for  the  respondents,  stated  the  case  to  be  simply  this: 
Mrs.  Simmons  was  seised  of  an  estate  in  tail  of  certain  lands; 
her  husband  made  his  will,  devised  his  wife's  land  to  his  two 
children,  and  gave  his  wife  one-half  of  his  personal  estate,  hav- 
ing no  real  estate  of  his  own.  The  widow  stood  by  the  will, 
and  the  question  was,  whether  her  acceptance  of  a  moiety  of  her 
husband's  personal  estate  under  his  will  would  divest  hez'  of 
land  in  fee  tail,  because  in  the  same  will  the  husband  bad  de- 
vised them?  He  then  argued  that  this  case  should  be  argued 
on  the  same  principles  that  courts  of  equity  apply  in  cases  where 
dower  is  claimed  to  be  barred,  by  reason  of  certain  provisions 
in  the  will.  It  was  contended,  he  said,  that  whoever  takes  a 
benefit  under  a  will,  must  affirm  that  will  in  ioto,  and  that,  in 
this  case,  the  wife's  acceptance  of  a  devise  of  the  personal  es- 
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tate,  binds  her  to  affirm  the  will  as  to  the  real,  although  it  was 
her  own  properly,  and  the  testator  had  no  interest  in  it.  He 
admitted  the  law  in  those  cases  where  the  father,  seised  of  es- 
tates, tail  and  fee-simple  estates,  about  to  proTide  for  his  chil* 
dren,  devises  the  entailed  lands  to  his  younger  sons,  and  the  fee-^ 
simple  to  his  eldest,  that  the  latter  shall  not  claim  both.  The 
reason  is  found  in  the  cases:  2  Yem.  681;  Powell,  445,  446; 
Ga.  Temp.  Tal.  176;  2  Yem,  233;  2  Com.  Dig.  186.  But  all 
these  cases  recognize  the  principle  of  Noye  t.  Mordauni^  which 
was  the  first  case,  and  all  relate  to  derises  of  real  estate  only, 
and  are  not  applicable  to  a  deyise  of  personal  estate,  as  being 
oondusiye  of  the  party  taking  to  affirm  the  wiU  in  Mo  as  to  the 
real. 

In  this  case,  the  testator's  will  does  not  in  any  degree  imply 
that  he  would  have  given  his  children  more  of  the  personal  es* 
tate,  and  his  wife  less  of  it,  had  he  not  have  supposed  she  would 
have  carried  into  effect  his  disposition  of  the  estate. 

As  to  the  second  point,  he  contended  that  the  droumstancea* 
in  this  case  were  not  sufficient  to  support  a  contract  which  equity 
could  enforce.  The  case  cited  from  2  Yem.  238,  is  where  a. 
father  settled  land  on  his  son  in  tail,  and  takes  a  bond  from  him> 
not  to  dock  it.  The  bond  was  held  good.  But  what  act  in  this- 
case  had  been  done  by  Mrs.  Hill  in  any  degree  analogous  to 
that  of  the  son  in  the  case  cited,  who,  to  get  the  interest  in  the 
land,  had  given  his  bond.  On  his  side,  it  vras  denied  that  any 
agreement  ever  took  effect,  or  was  entered  into  by  the  mother 
to  cany  her  husband's  will  into  execution.  If  such  an  agree- 
ment were  made,  it  ought  to  have  been  to  cany  the  will  into- 
effect  for  the  equal  benefit  of  both  devisees  of  the  land.  And 
yet,  in  this  instance,  the  court  is  called  upon  to  say  that  it  was 
to  cany  the  will  into  effect  for  the  benefit  of  her  son  only.  He 
then  pointed  out  that  there  was  no  legal  and  competent  testi- 
mony in  the  case  to  prove  that  any  contract  or  agreement  waa 
entered  into  between  Abraham  Simmons  and  his  mother,  aa 
was  claimed;  and  hearsay  evidence  should  not  be  admitted  to* 
defeat  the  legal  estate  of  the  defendant:  Bun.  29;  Esp.  786. 

Martin^  attorney-general,  on  the  same  side,  contended  that 
there  was  no  sufficient  evidence  of  a  parol  agreement,  and  thai 
such  an  agreement  is  never  decreed  where  it  is  denied  by  the 
party,  unless  it  is  clearly  proved,  and  partial  execution  taken, 
out  of  the  statute  of  frauds.  No  man,  he  aigued,  could  avail 
himself  of  a  promise  made  to  a  third  person:  Gro.  E.  369;  Esp. 
106.    Even  if  there  had  been  such  a  promise  made  to  the  son,. 
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the  court  would  not  decree  it,  because  it  is  so  ozireasonable 
that  she,  havixig  eight  children,  should  give  all  her  inheritance 
to  one. 

The  court  of  appeals,  at  the  June  term,  1798,  affirmed  the 
decree  of  the  court  of  chancery. 


MONCRIEFF  V.  GOLDSBOROUGH. 

[Obbbai.  Ooun.  4  Haus  *  XoHasr.  981.) 

Fkaud  fob  Vekdob  to  Employ  Bt-biddebs.— Where  a  party  sets  np 
and  BeUs  land  by  auction  as  containing  a  certain  number  of  aorea,  more 
or  less,  but  knows  that  the  land  ia  deficient  in  the  quantity  stated,  and 
employs  a  by-bidder  to  enhance  the  price  of  the  land,  and  the  by-bidder, 
without  being  known  as  such  to  the  purchaser,  bidi  at  the  sale,  such 
sale  is  therefore  fiaudulenl 

Assumpsit  on  a  special  agreement  for  one  thousand  seyen 
hundred  and  fifty-one  pounds  current  money,  for  certain  lands 
sold  by  the  plaintiff,  and  one  Orookshanks,  since  deceased,  at 
auction,  and  struck  off  to  the  defendant,  as  the  highest  bidder, 
on  the  twenty-third  of  March,  1792.  The  defendant  refused  to 
comply  with  the  terms  of  the  sale.    The  general  issue  pleaded. 

The  following  facts  appeared  in  evidence:  That  the  plaintiff 
and  one  Orookshanks  were  appointed  trustees  by  the  will  of  A. 
Pattison,  to  make  sale  of  his  real  estate.  In  pursuance  of  the 
said  power,  on  the  twenty-third  of  March,  1792,  having  given 
public  notice,  they  offered  the  lands  in  question  at  public  sale, 
declaring  that  from  the  title  papers  it  appeared  that  there  were 
five  hundred  and  eighty-two  acres  of  land,  more  or  less.  That 
they  would  not  sell  it  by  the  acre,  but  by  the  quantity;  and  that 
they  would  not  warrant  any  particular  quantity.  Thai  Gusta- 
vus  Scott,  the  adviser  and  counsel  of  the  plaintiff,  bid  the 
sum  of  one  thousand  seven  hundred  and  fifty  pounds,  and  the 
defendant  bid  one  thousand  seven  hundred  and  fifty-one  pounds, 
and  the  land  was  struck  off  to  him  as  the  highest  bidder.  Upon 
examination  of  the  papers,  it  appeared  that  there  was  a  defi- 
ciency of  forty  or  fifty  acres;  and  that  one  of  the  deeds  to  Pat- 
tison had  not  been  recorded,  although  legally  executed.  Upon 
the  defendant's  refusing  to  comply  with  the  sale,  the  present 
suit  was  instituted. 

It  appeared  in  evidence  also  that  the  defendant  was  a  practic- 
ing attorney,  and  had  the  title  papers  in  his  possession  previously 
to  the  sale,  and  expressed  his  satisfaction  as  to  the  title.    Thai 
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the  said  GustaTua  Soott  waa  a  bj-bidder  at  the  sale,  who  de* 
Glared  he  did  not  want  the  land,  and  adyiaed.  the  defendant  to 
purchase  it. 

Martin^  attorney-general,  W.  B.  Martin  and  BayUy^  for  the 

plaintiff. 

Key  and  Hammond^  for  the  defendant. 

The  defendant's  ooonsel  stated  for  defense:  1.  That  the 
plaintiff  offered  the  land  for  sale  to  the  highest  bidder,  and 
stated  the  quantity  to  be  fiye  hundred  and  eighty-two  acres,  more 
or  less;  whereas  it  appeared  by  the  title  papers  that  there  was 
less;  2.  That  there  was  a  by-bidder;  and,  8.  That  there  was  a 
defect  in  the  legal  title,  one  of  the  deeds  not  having  been  re- 
corded, which  was  a  concealment  of  droumstances  to  deceiye 
the  defendant;  and  as  this  was  an  equitable  action,  the  plaintiff 
must  come  into  court  with  dean  hands. 

Key,  for  the  defendant,  made  this  point  to  the  court:  Whether 
the  employment  of  a  by-bidder  by  the  Tender  at  an  auction  is 
not  such  a  fraud  as  will  set  aside  the  sale?  He  dted  Oowp. 
896;  1  Esp.  N.  P.  16, 16. 

Chase,  C.  J.  The  court  are  of  opinion,  that  if  the  jury  shall  be 
of  opinion  that  Gustavus  Scott  was  employed  by  the  trustees,  or 
•either  of  them,  as  a  by-bidder  at  the  sale  of  the  lands  in  ques- 
tion, without  his  being  known  by  the  defendant  to  be  a  by-bid- 
<ler  previous  to  the  lands  being  knocked  down  to  him;  and  that 
Scott  did  bid  at  the  sale  with  a  view  to  increase  the  price  of  the 
lands  for  the  benefit  of  the  trustees,  the  sale  is  void. 

Key  then  prayed  the  direction  of  the  court  to  the  jury,  that  as 
the  testator  A.  Pattison  had  only  an  equitable  interest,  which 
was  not  disclosed  by  the  plaintiff  at  the  time  of  the  sale,  the 
I9ale  was,  therefore,  void  in  law,  and  ought  not  to  be  enforced. 
6  Burr.  2639;  Pr.  Chan.  575;  Esp.  115, 11. 

Chasx,  G.  J.  The  court  are  of  opinion  that  as  Archibald  Patti- 
son had  an  equitable  title  in  part  of  the  lands  sold,  under  the 
deed  which  was  not  recorded,  it  was  such  an  interest  that  a 
legal  title  might  be  obtained  without  the  land  being  subject  to 
any  debts  or  incumbrances  created  by  the  vendor  subsequent 
to  the  time  of  the  execution  of  the  deed,  and  that  his  title  can- 
not be  defeated  unless  by  a  conveyance  made  by  the  vendor  to 
a  purchaser  without  notice  of  such  equitable  interest  The 
remedy  is  by  bill  in  the  court  of  chancery  for  a  spedfic  execu- 
tion of  the  contract,  considering  the  deed  not  recorded  as  such 
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oontiact.  The  court  are  also  of  opinioii  that  if,  at  iha  time  of 
aetting  up  the  lands  for  sale  as  containing  fiye  htuidred  and 
eighty-two  acres,  more  or  less,  the  trustees  knew  the  lands  were 
much  deficient  of  that  quantity,  and  did  employ  a  by-Udder  to 
enhance  the  price  of  the  lands,  without  his  being  known  by  the 
defendant  to  be  a  by-bidder  previous  to  the  lands  being  knocked 
down  to  him,  and  that  the  by-bidder  did  bid  at  the  sale  with  a 
view  to  increase  the  price  of  the  lands  for  the  benefit  of  the 
trustees,  that  the  same  were  condosiTe  evidence  of  fraud. 
Verdict  and  judgment  for  the  plaintiff. 

This  case  is  cited  as  authority  by  the  following  text-writeis:  8  Tbbl  oft 
Con^  p.  Z66i  Story  on  Saks,  sec  482;  Sngden  on  V«ndoi%  16|  ffiUiaid  oft 
Sales,  900;  HQliard  on  Tendon.  77;  1  Cbitty  on  Cooftnwte,  407. 


Bbown  v.  Dunganson  and  Rat. 

[Onnuii  Ooos.  4  Haubi  k  MflWwnnr,  SM  J 

Wbkn  PABTiniB  OANNOT  BiKD  CoPABTNBB.— If  one  partner  diawB  a 
of  exchange  on  the  finn  in  payment  of  his  own  individnal  debt  and  ao- 
oepts  it  in  the  name  of  the  pwtnen  without  the  consent  or  knowledge 
his  copartner,  the  other  partner  is  not  liaUe,  and  an  action  cannot  be 
sostained  against  him  upon  such  acceptance. 

AonoH  of  asminipsU  upon  an  excepted  faill  of  exchange  which 
ms  drawn  by  Duncanson,  on  the  defendants,  in  faror  of  the 
plaintiff. 

From  the  evidence  offered  by  the  plaintiff,  it  appeared  that  on 
the  ninth  of  Febmaiy,  1797,  when  the  bill  was  drawn,  the  de- 
fendants were  copartners  under  the  name  of  Duncanson  &  Bay. 
Duncanson,  one  of  the  defendants,  drew  the  bill  on  the  firm,  at 
Philadelphia,  in  favor  of  the  plaintiff  for  two  thousand  dollars, 
at  ninety  days'  sight.  On  the  thirteenth  of  February,  Duncan- 
son accepted  the  bill  in  writing,  in  the  name  of  Duncanson  ft 
Bay.  The  defendant  Bay  offered  evidence  that  the  bill  drawn 
hy  Duncanson  was  in  payment  of  his  own  individual  debt.  The 
plaintiff  then  offered  to  prove,  that  at  the  time  the  bill  was 
drawn,  he  was  not  present,  and  had  no  notice  of  the  cizcum* 
stances  connected  therewith.  That  at  the  time  the  defendants 
were  both  living  in  the  city  of  Washington,  in  the  same  house, 
«nd  he  was  inf onned  that  before  the  bill  was  deliyered  to  him, 
that  Duncanson  had  consulted  with  his  partner,  and'  the  bill 
was  accepted  with  his  permission. 
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Ohasb,  0.  J.y  DvYALL  and  Dohe,  JJ.,  conoturing.  The  court 
are  of  opinion  that  the  evidence  offered  1^  the  plaintiff  is  im- 
proper to  be  adniitted  to  the  jury,  and  do  ref use  to  suffer  the  same 
to  go  to  the  jury.  The  court  are  also  of  opinion,  and  so  direct 
the  jury,  that  if  they  are  of  opinion  that  the  bill  was  drawn  for 
the  individual  debt  of  Duncanson,  and  that  the  acceptance  waa 
made  by  him,  without  the  knowledge  or  consent  of  Bay,  that 
then  the  plaintiff  cannot  sustain  this  action.  ^ 

Verdict  and  judgment  for  the  defendants.  The  plaintiff  ex* 
cepted,  biit  took  no  appeal. 

Mason,  for  the  plaintiff. 

Mafiin,  aftomey-general,  Oranch  and  7.  C.  Bowie,  for  the  de-» 
fendants. 

This  case  is  cited,  among  other  authorities,  hy  Panons  on  Partnership,, 
sec  203,  in  sapport  of  the  statement:  "The  American  oonrts  hold  the  doc- 
trine that  a  third  party  taking  from  a  paztner  the  signature  of  the  firm  for 
his  own  debt,  cannot  hold  the  firm  wiUiont  proof  of  anthofity,  adoption,  or 
ratification  by  the  fimL" 


Lows  V.  BOTELSR  AND  Ea8TBUBN. 
[OnniAx.  OomRr.   4  Kasbib  *  MdBmr,  M6.I 

APMisaioys  of  Joint  Defendant.— The  admission  of  one  defendant,  in 
a  joint  action  against  two,  is  admissible  in  evidence  to  support  an  ao* 
tion  against  the  other  defendant. 

AcmoH  of  debt  upon  a  single  bill.  The  general  issue  was 
pleaded,  with  leaye  to  give  the  speeial  matter  in  OTidenoe.  At 
the  trial,  it  was  admitted  that  the  single  bill^  upon  which  this 
suit  is  brought,  was  given  for  a  negro  sold  by  the  plaintiff  to 
Boteler,  one  of  the  defendants,  and  at  the  time  the  bill  waseze- 
outed,  the  plaintiff  executed  a  writing  under  his  seal,  and  de- 
livered  to  the  defendant,  whereby  he  agreed  that  if  the  negro, 
who  was  then  a  runaway,  should  not  be  taken  by  the  said 
Boteler,  that  the  bill  aforesaid  should  be  void.  The  plaintiff 
offered  a  witness,  who  deposed  that,  in  February,  1796,  the  said 
Boteler  told  him  he  had  taken  the  negro,  and  that  the  bill  would 
be  paid  when  it  became  due.  The  plaintiff  offered  another  wit-^ 
ness,  who  deposed  that  in  the  summer  of  1796,  the  said  Boteler 
told  him  he  had  paid  the  money  due  on  the  bill  to  Eastbum,  the 
other  defendant,  who  would  pay  it  oyer  to  him,  if  applied  to; 
that  he  wrote  to  the  said  Eastbum  to  send  him  the  money,  who 
answered  that  the  n^gro  had  never  been  taken,  and  that  there- 
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fore  he  would  not  pay  the  bill.  The  defendant,  Eastbum,  bj 
hisoonnaely  then  moved  the  oonrt  for  their  opinion  and  direo- 
tion  to  the  joiy,  that  evidenoe  of  the  confefision  of  the  defend- 
ant,  Boteler,  was  no  evidence  to  charge  the  defendant,  East-^ 
bnm,  in  thia  action. 

Chabx,  C.  J.,  DuvALL  and  Don,  JJ.,  oonoorring:  The  oonrt 
are  of  opinion  that  the  evidence  of  the  oonfeesion  of  Boteler, 
one  of  the  defendants,  is  legal  and  admissible  to  support  thia 
action  against  the  other  defendant,  Eastbum. 

The  defendant,  Eastbum,  excepted,  but  no  appeal  mw  proee-- 
outed. 


Shaaff,  for  the 

Jfiison,  for  the  defendants. 


BUNKSL  V.  WiNEMILLSB  BT  AL. 

[OsoBUL  Coot.   4  Bamdi  k  UnHmnw,  499.) 

Wbit  of  mandamus  to  beinstatb  a  Mikisteb.— Eveiy  endowed  min- 
ister of  any  sect  or  denomination  of  christians  who  hss  been  wrong- 
folly  dispoeaeased  of  his  offioe,  is  entitled  to  the  writ  of  mandsmm,  U^ 
restore  him  to  his  fnnction  and  temporsl  rights  with  which  it  hsa 
been  endowed. 

Pbocbbdinos  to  obtasi^-To  ohtsin  the  writ,  it  is  only  neossMury  to> 
show  by  prima  fade  evidence  the  right  or  title  of  the  pemon  dsim- 
ing  it. 

Appuqatiov  for  a  writ  of  mandamus.  The  appUoation  waa 
made  on  the  twenty*second  of  November,  1794,  on  behalf  of 
Bev.  William  Bunkel,  by  his  attorneys,  Luther  Martin  and 
William  Pinkney.  From  the  affidavit  of  one  Gebhart,  filed  on 
the  application,  it  was  stated:  **  That  the  respective  congrega- 
tions of  that  religious  sect  or  persuasion  called  the  Gterman 
or  High  Dutch  Beformed  Christian  Church,  have,  or  are  en- 
titled to  have,  a  minister  to  perform  divine  service;  which 
minister  by  the  tenets,  articles  or  constitution  of  their  church 
or  persuasion,  must  be  appointed  out  of  the  members  of  their 
synod.  That  in  order  to  procure  the  appointment  and  induc- 
tion of  a  minister,  the  congregation  apply  to  the  synod  for  a- 
minister;  the  synod  recommend  one  to  them,  which  minister  so- 
recommended  is  proposed  to  the  congregation,  and  if  accepta- 
ble to  a  majority,  he  is  called  upon  and  authorized  by  the  eldera 
of  the  congregation,  by  a  writing  called  a  vocation,  to  officiate- 
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for  them;  and  if  he  agrees  to  officiate,  he  is  thereupon  inducted 
and  pot  into  possession  of  .his  function,  and  the  emoluments 
belonging  to  it;  and  such  minister  is  considered  as  entitled  to 
hold  the  said  function,  and  as  having  an  interest  therein  for 
life,  unless  displaced  by  the  synod  at  the  instance  of  a  majority 
of  the  congregation."  The  affidavit  further  stated  the  due 
appointment  of  Bunkel  in  the  manner  stated,  his  induction  and 
possession  of  the  office,  which  he  had  held  for  ten  years.  The 
emoluments  of  the  office  were  stated  to  be  the  enjoyment  of  a 
parsonage-house,  and  the  benefits  and  profits  of  the  same,  with 
eighteen  cords  of  wood  annually,  and  an  annual  salary  of  eighty 
pounds.  It  was  moreover  stated  that  the  payment  of  the  min- 
ister's salazy  was  provided  for  out  of  the  annual  contributions 
of  the  members,  all  of  which,  except  the  indigent,  were  aseoooed 
for  this  purpose.  It  concluded  with  stating  that  the  appointee 
in  place  of  Bunkel,  one  Schneider,  was  not  a  member  of  the 
synod,  and  was  not  lawfully  in  possession  of  the  office.  Vari- 
ous documents  were  filed  besides,  showing  the  standing  of  the 
congregation,  the  manner  in  which  Schneider  came  into  pos« 
session  of  the  office,  and  the  manner  of  electing  elders. 

An  order  to  show  cause  was  thereupon  obtained,  why  a  writ 
of  mandamus  should  not  issue.  On  the  return  day,  February 
10, 1796,  the  attorneys  of  the  respective  parties  appeared,  the 
defendant  being  represented  by  PMOip  Barton  Key,  John  Thonqh 
wn  Mawn^  and  Arthur  Shaaff.  It  was  then  agreed  that  the  order 
to  show  cause  should  be  posti>oned  till  the  second  Tuesday  of 
the  following  May.  On  the  thirteenth  day  of  that  month,  the 
parties  again  appeared  by  their  attorneys,  and  affidavits  were 
filed  on  the  part  of  the  dedtendants,  which  stated:  ''  That  by  the 
rules  and  constitution  of  the  German  or  High  Dutch  Bef ormed 
Ohristian  Church  in  Fredericktown,  in  which  the  plaintiff  has 
officiated  as  minister,  the  majority  of  the  congregation  of  the 
said  church  alone  are  entitled  to  appoint  a  minister  to  officiate 
in  the  said  church,  who  may  be  any  person  the  said  majority 
think  proper,  and  need  not  be  a  member  of  the  synod.  That 
the  said  synod  have  no  kind  of  power  over  the  congregation  or 
minister,  except  that  of  advising,  which  may  be  rejected  if  it  is 
thought  proper.  That  the  minister  acts  by  contract  between 
the  congregation  and  himself,  and  has  no  right  to  the  pulpit,  or 
to  anything  else  respecting  his  function  except  what  he  derives 
from  such  contract.  That  the  place  of  a  minister  is  nothing 
more  than  a  service  to  be  performed  to  the  congregation,  for  so 
much  as  the  congregation  will  voluntarily  subscribe  and  he  will 
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accept  of.  That  the  said  minister  has  no  right  to  any  salazj  or 
emolument  of  any  kind,  belonging  to  him  in  the  capadty  of  min- 
ister, but  depends  upon  the  annual  subscription  of  the  congre- 
gation; and  the  minister  is  not  obliged  to  accept  of  the  sum 
subscribed,  and  if  he  does  not  choose  to  stay  for  the  money  he 
may  leave  the  congregation.  That  the  said  congregation  may 
likewise,  at  any  time,  displace  the  said  minister  at  their  will  and 
pleasure;  and  if  the  majority  say  so,  he  is  no  longer  a  minister 
of  that  particular  church.  That  the  house  in  which  the  minis- 
ter has  usually  liyed  is  solely  the  property  of  the  congregation, 
as  it  does  not  belong  to  the  officiating  minister  as  appurtenant 
or  belonging  to  his  station;  but  that  the  congregation,  or  the 
majority,  might,  if  they  choose,  stipulate  that  he  should  not  have 
it,  and  apply  it  to  other  purposes.  That  the  plainti£f  is  disap- 
proved of  by  a  large  majority  of  the  said  congregation,  who  have 
solicited  and  wished  him  to  leaye  the  said  congregation;  but 
that  he  and  his  elders  are  determined  to  support  him,  if  possi- 
ble, against  the  wishes  and  directions  of  the  rest  of  the  congre- 
gation." Also,  ''that  the  rules  and  constitution  of  the  above 
church  are  similar  to  those  of  the  Lutheran  Dutch  Church." 
Those  rules  were  stated  by  members  of  the  said  last-mentioned 
church.  **  That  there  is  no  rule  that  if  a  member  does  not  sub- 
scribe to  a  particular  minister  he  is  no  longer  a  member  of  the 
church.  That  the  plaintiff  was  displaced,  and  Schneider 
appointed  by  a  majority." 

A  further  postponement  was  made,  and  in  the  meantime  a 
copy  of  the  order  to  show  cause  was  served  on  the  Bev.  William 
Schneider.  At  the  May  term  of  the  court,  I7969  the  cause  was 
argued  by  the  respective  counsel. 

tihaaff^  against  the  rule  for  a  mandamus,  raised  the  following 
questions:  1.  Has  the  prosecutor  shown  sufficient  facts  to  en- 
title him  to  the  office  claimed  ?  2.  Is  the  office  claimed  such  a 
one,  for  which  a  mandamus  will  lie  upon  the  prosecutor's  facts  f 
3.  Can  the  adverse  affidavits  be  admitted  to  contradict  the  pros- 
ecutor's facts?  4.  If  the  adverse  affidavits  are  admitted,  will 
they  alter  the  case?  As  to  the  firsts  the  prosecutor  must  show 
good  title,  or  he  must  fail  on  his  own  showing.  As  shown  by 
their  own  affidavit  on  file,  he  should  be  ordained  and  a  member 
of  the  synod;  it  is  not  proved  that  the  prosecutor  had  these 
qualifications.  It  is  only  stated  that  the  minist^er  is  considered 
as  having  an  interest  for  life,  not  positively  that  he  has  an  in- 
terest for  life.  There  is  a  differenoe  between  a  mandamus  to 
restore  and  to  admit:  8  T.  B.  676. 
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As  to  the  second  point:  A  mandamus  only  lies  to  restore  a 
public  officer,  citing:  2  T.  B.  404;  8  Bac.  Ab.  628,  631,  632; 
Oomb.  41, 183;  1  Sir.  68;  1  Styles,  467;  Yiner,  tit.  Mandamus, 
186;  2  Sid.  40,  169;  3  Lev.  309;  8  Mod.  882;  1  Show.  217;  2 
T.  B.  183  n;  2  Bamd.  898.  With  us,  since  the  revolution, 
religion  has  no  public  recognition,  and  a  religious  association 
did  not  differ  from  any  ordinary  association  or  company  of  men. 
The  synod  has  no  powers  of  which  the  law  takes  notice;  all  its 
operations  and  functions  are  private.  The  cases  of  The  King  v. 
Bhwer,  2  Burr.  1043,  and  The  King  v.  Barker,  2  Id.  1266,  were 
naaGB  involving  some  public  right  or  privilege.  The  principle 
on  which  the  case  of  The  King  v.  Blower  was  decided  was,  there 
were  temporalities  annexed,  viz. :  an  endowment  of  lands  to  the 
curate  virtvie  officii.  In  this  case  the  temporalities  were  con- 
tingent; they  depended  on  a  contract  between  the  congregation 
and  the  minister.  There  is  a  distinction  between  cases  where 
the  temporalities  are  appendent  to  the  function,  and  where 
they  are  only  annexed  by  contract.  In  -the  first  case,  the  per- 
son enjoys  them  virtiiie  officii :  in  the  last,  as  an  individual  under 
a  particular  contract. 

The  deed,  filed  among  other  documents  in  this  case,  shows 
that  the  parsonage-house  does  not  belong  to  the  parson  as  such; 
it  is  made  to  the  general  use  of  the  congregation.  The  case  of 
The  King  v.  Barker,  was  an  endowed  meeting-house,  and  these 
meeting-houses  in  England  come  under  different  principles 
from  churches  in  this  state.  Since  the  toleration  act,  they  are 
recognized  by  act  of  parliament.  The  party  must  take  the  oaths 
to  the  government:  Stat.  1,  W.  &  M.  ch.  18.  It  has  been  con- 
sidered of  much  importance  in  granting  a  mandamus  that  the 
party  should  take  such  oaths:  8  Bac.  Ab.  682. 

As  to  the  third  point,  in  all  cases  of  mandamus  to  admits  re- 
store, etc.,  adverse  affidavits  have  been  received.  The  rule  in 
such  cases  is  this:  In  cases  where  the  prosecutor's  affidavits 
state  a  clear  case,  and  the  adverse  affidavits  make  it  only  doubt- 
ful, a  maodamus  issues  to  try  the  right,  but  not  where  the  ad- 
verse affidavits  make  it  clear.  Bull.  N.  P.  200;  Esp.  670,  671. 
The  reason  given  why  the  adverse  affidavits  are  not  to  be  re- 
ceived is,  because  the  prosecutor  cannot,  by  counter  affidavits, 
destroy  them.  But  this  reason  equally  applies  to  the  case 
where  they  go  to  explain,  and  then  they  are  received.  In  two 
cases,  27ie  King  v.  Bishop  of  London,  1  T.  B.  831,  and  The  King 
V.  Jotham,  3  T.  B.  575;  the  court  acted  upon  the  adverse  affidavit, 
and,  in  part,  founded  their  judgment  upon  them.  See  1  Wila. 
11;  2T.  B.  183;  Cowp.  523;  4  T.  B.  126. 
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As  to  the  fourth  point,  the  affidayits  contradict  the  prose- 
cutor's case,  for  they  show  a  power  of  removal  in  the  congrega- 
tion ad  libitum,  and,  in  fact,  that  they  had  removed  under  this 
power.  If  a  man  is  removable  ad  libUum,  no  cause  need  be 
«hown:  1  Sir.  116,  674.  The  court  have  a  discretionary  power 
in  such  cases:  8  Bao.  Ab.  640;  2  T.  B.  188;  1  T.  B.  403,  404. 

Pinckney,  in  support  of  the  rule,  considered  the  question  on 
ihree  grounds:  1.  Has  the  prosecutor  shown  grounds  to  prove 
himself  entitled?  2.  Can  adverse  affidavits  negative  the  facts 
stated  in  the  prosecutor's  casef  8.  Have  the  affidavits  contra- 
dicted the  prosecutor's  facts? 

If  the  parson  has  not  made  out  a  good  case,  he  must  fail,  and 
it  is  no  matter  how  the  salary  is  raised,  whether  by  contract  or 
not.  The  case  in  8  Burr.  1266,  is  exactly  the  same  as  the  pres- 
ent. The  parsonage-house  is  an  emolument;  itis  applied  to  the 
use  of  the  minister,  and  the  prosecutor  has  been  put  into  pos- 
session as  minister.  It  is  not  necessary  that  he  should  have 
either  a  legal  or  equitable  title:  2  Burr.  1046.  If  temporal 
advantages  are  annexed  to  the  function,  mandamus  will  lie  to 
restore.  The  appointment,  induction,  etc.,  are  sufficient  to 
show  his  qualifications,  and  it  is  only  necessary  for  him  to  show 
a  title,  in  order  to  obtain  a  mandamus.  Should  it  be  refused, 
the  prosecutor  is  without  remedy.  Where  there  is  a  litigation 
of  facts,  the  court  always  grants  a  mandamus.  If  the  authori- 
ties are  examined,  it  will  be  found  that  the  court  did  not,  in  any 
•case,  determine  that  the  affidavits  could  be  contradicted.  In 
1  Wils.  11,  the  particular  facts  were  agreed  to  by  both  parties; 
there  was  no  opposition  to  those  facts.  In  3  T.  B.  676,  the 
prosecutor  did  not  make  out  a  prima  facie  title.  A  prima  facie 
title,  arising  on  ppsitive  proof,  cannot  be  contradicted  to  defeat 
a  right  to  a  mandamus.  The  question  of  fact,  as  to  the  nature 
of  the  function,  ought  not  to  be  tried  on  affidavits.  The  court 
will  grant  a  mandamus  where  there  is  any  ground  to  try  the 
right:  1  T.  B.  425,  426.  The  nature  of  the  function  may  be 
returned  on  a  mandamus:  1  Str.  116.  In  2  Burr.  1048,  Lord 
Mansfield  said  the  court  would  not  try  the  merits  upon  affidavits. 
So,  in  1 T.  B.  838,  834,  if  a  custom  is  litigated,  the  court  will 
.grant  a  mandamus  for  the  trial  of  the  right.  But  some  title, 
or  color  of  title,  must  appear:  Esp.  669.  The  court  will  not 
grant  the  right  where  it  is  useless,  as  where  the  power  of  a  mo- 
tion is  confessed:  2  T.  B.  185.  The  cross-affidavits  do  not 
state  that  the  synod  have  no  power  over  the  congregation  or 
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minisier;  they  only  state,  generaUy,  that  the  upnoA  had  no- 
power  physically. 

Hartin,  attorney-general,  on  the  same  side,  showed  that  Mr. 
Bunkel  was  received  as  a  minister,  and  inducted  into  office,  with, 
the  consent  of  the  synod  and  congregation,  and  had  been  in  pos- 
session for  ten  years.  It  follows  he  mnst  have  had  the  proper 
qualifications;  his  possession  is  presumptive  proof  of  this:  8  T. 
B.  575.  The  party  applying  for  a  mandamus  must  Aow  prima 
facie  evidence  of  his  right,  and  he  must  lay  such  facts  before- 
the  court  as  will  warrant  them  in  presuming  he  has  title:  Say. 
Bep.  89,  40.  This  is  as  complete  an  endowment  as  is  the  case- 
in 3  Burr.  1266,  where  the  deigyman  had  neither  the  legal  in- 
terest, nor  was  he  cestui  que  iruuBi,  He  claimed  that  this  was  an. 
endowed  office;  for  if  a  contract  is  made  to  allow  a  yearly  salaiy 
to  the  minister,  during  the  continuance  of  his  functions,  it  is  an 
ei^dowment.  In  1  T.  B.  831,  a  lecturer  would  be  entitled  to  a. 
mandamus  if,  by  immemorial  usage,  he  was  entitled  to  the  pulpit, 
although  he  was  supported  by  voluntary  contributions.  He  ia 
entitled  to  a  mandamus  without  temporal  rights.  If  the  evi- 
dence is  contradictory,  the  court  will  issue  the  mandamus  and 
try  the  right  on  a  return.  In  1  T.  B.  426,  426,  where  there  ia 
anything  to  be  tried  the  court  will  grant  the  mandamus. 

Chasx,  J.,  May  term,  1796,  delivered  the  following  opinion: 

This  is  a  motion  to  show  cause  why  a  writ  of  mandamus 
should  not  issue,  commanding  the  defendants  to  restore  the 
Beverend  William  Bunkel  into  the  place  and  function  of  minis- 
ter of  the  congregation  of  the  German  or  High  Dutch  Beformk 
Christian  Church  in  Fredericktown. 

At  a  former  sitting,  when  the  court  was  full,  several  questiona 
of  law  arising  under  this  motion  were  very  fully  and  ably  dis- 
cussed, and  the  court  were  then  prepared  to  deliver  their  judg^ 
ment,  and  recommended  to  the  parties  to  try  the  right  in  a. 
feigned  issue,  with  the  view  that  a  decision  might  take  place  in 
an  easy  and  expeditious  way,  and  with  less  expense  to  the  par- 
ties; and  that  peace,  good  will  and  harmony  might  be  the  sooner 
restored  in  the  congregation,  and  not  from  reluctance  to  decide 
the  case  before  them.  The  recommendation  of  the  court  having- 
failed,  I  shall  now  endeavor  to  pronounce  that  judgment,  in 
which  the  judges  unanimously  concurred  upon  fuUy  conferring- 
together  and  interchanging  their  sentiments. 

The  writ  of  mandamus  is  a  prerogative  writ,  and  grantaUe 
where  the  public  justice  of  the  state  is  concerned;  and  com* 
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mands  the  execution  of  an  act  where  otherwise  justice  would  be 
obstructed:  8  Bao.  Ab.  527.  It  is  denominated  a  prerogative 
writ,  because  the  long  being  the  fountain  of  justice,  it  is  inter- 
posed by  his  authority,  transferred  to  the  court  of  king's  bench, 
to  prevent  disorder  from  a  failure  of  justice,  where  the  law  has 
established  no  specific  remedy,  and  where  in  justice  and  good 
government  there  ought  to  be  one:  8  Burr.  1267.  It  is  a  writ 
of  right;  and  lies  whtce  there  is  a  right  to  execute  an  office, 
perform  a  service,  or  exercise  a  franoluse,  and  a  person  is  kept 
out  of  possession,  or  dispossessed  of  such  right,  and  has  no 
other  specific  legal  remedy:  8  Burr.  1266.  It  is  the  true  spe- 
cific remedy  to  restore  a  person  wrongfully  dispossessed  of  an 
office  or  function  which  draws  after  it  temporal  rights:  2  Burr. 
1045. 

The  court  of  king's  bench,  having  a  superintending  power 
over  inferior  courts  of  jurisdiction,  may,  and  of  right  ought  to, 
interfere  to  supply  a  remedy  when  the  ordinary  forms  of  pro- 
ceediug  are  inadequate  to  the  attainment  of  justice  in  matters  of 
public  concern:  8  Bac.  Ab.  529,  580.  The  position  that  this 
court  is  invested  with  similar  powers  is  generally  admitted,  and 
the  decisions  have  invariably  conformed  to  it;  from  whence  the 
inference  is  plainly  deducible  that  this  court  may,  and  of  right 
ought,  for  the  sake  of  justice,  to  interpose  in  a  snmmazy  way 
to  supply  a  remedy  where,  for  the  want  of  a  specific  one,  there 
would  otherwise  be  a  failure  of  justice.  It  has  been  held 
to  lie  to  restore  a  town  clerk,  a  recorder,  clerk  of  the  peace, 
the  steward  of  a  court  leet,  an  attorney,  a  church-warden,  sex* 
ton,  parish  clerk,  school-master,  constable,  lecturers,  scav- 
engers, etc. :  8  Bac.  Ab.  680,  The  curate  of  a  chapel:  2  Burr. 
1044;  and  since  the  act  of  toleration,  to  admit  an  endowed  pro- 
testant  dissenter. 

This  much  being  premised,  a  foundation  is  hud  for  the  opin- 
ion of  the  court  in  this  case.  Religion  is  of  general  public 
concern,  and  on  its  support  depend,  in  great  measure,  the  peace 
and  good  order  of  government,  the  safety  and  happiness  of  the 
people.  By  our  form  of  government,  the  christian  religion  is 
the  established  religion;  and  all  sects  and  denominations  of 
christians  are  placed  upon  the  same  equal  footing,  and  are 
equally  entitled  to  protection  in  their  religious  liberty.  The 
principles  of  the  christian  religion  cannot  be  dififused,  and  its 
doctrines  generally  propagated,  without  places  of  public  wor- 
ship, and  teachers  and  ministers  to  explain  the  Scriptures  to  the 
people,  and  to  enforce  an  observance  of  the  precepts  of  religion 
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by  their  preaching  and  living.  And  the  pasiora,  ieaohers,  and 
ministers  of  every  denomination  of  christians,  are  equally  en- 
titled to  the  protection  of  the  law,  and  to  the  enjoyment  of  their 
religious  and  temporal  rights.  And  the  court  are  of  opinion, 
that  every  endowed  minister  of  any  sect  or  denomination  of 
christianB,  who  has  been  wrongfully  dispossessed  of  his  pulpit, 
is  entitled  to  the  writ  of  mandamus  to  be  restored  to  his  func- 
tion, and  the  temporal  rights  with  which  it  is  endowed. 

As  to  the  point  whether  the  Bev.  Mr.  Bunkel  has  showed 
sufficient  evidence  of  his  right  to  preach  in  the  church  of  the 
German  Beformed  congregation  in  Fredericktown,  it  is  ad- 
mitted that  prima  fade  evidence  is  sufficient  to  induce  the  court 
to  grant  the  mandamus,  and  the  authorities  dted  unquestion- 
ably prove  the  law  to  be  so.  Prima  facie  evidence  is  that  kind 
of  testimony  which  establishes  a  presumption  of  right,  and  ia 
sufficient  legal  proof.  It  is  not  conclusive  evidence,  but  is  liable 
to  be  repelled  or  defeated  by  contrary  proof.  The  proof  in  this 
case  is,  that  according  to  the  mode  of  electing  a  minister  by  the 
constitution  of  this  church,  the  congregation  applied  to  the 
fljnod  of  Pennsylvania  for  a  minister  to  supply  the  place  of 
TAt.  Henop,  who  had  resigned  or  left  the  church.  That  the 
flynod  recommended  the  Bev.  Mr.  Bunkel  to  the  congregation, 
who  approved  of  him,  and  be  had  a  vocation  from  the  elders, 
and  was  received  and  inducted,  and  was  put  in  possession  of  the 
church  and  parsonage-house,  and  became  entitled  to  the  emolu- 
ments allowed  him,  by  contract  with  the  elders,  and  was  ini)os- 
«ession  about  eight  years,  and  until  the  time  he  was  forcibly 
dispossessed  by  the  defendants.  According  to  the  proof,  the 
aynod  is  composed  of  ministers  of  the  High  Dutch  Beformed 
congregation  in  the  United  States  of  America;  and  no  person 
can  be  appointed  as  a  preacher  but  one  of  the  synod.  And  by 
one  of  the  articles  of  the  church,  no  person  can  be  appointed 
a  minister,  who  is  not  regularly  ordained.  It  is  objected  this 
evidence  is  not  sufficient,  because  it  is  not  proved  Mr.  Bunkel 
was  a  member  of  the  foynod,  nor  is  it  proved  that  he  vnis  reg- 
ularly ordained. 

The  court  are  of  opinion  that  this  is  strong  prima  fade  evi- 
dence, and  that  it  is  necessary  to  be  inferred  from  the  facts 
proved,  that  Mr.  Bunkel  was  a  member  of  the  synod,  and  reg- 
ularly ordaiaed.  The  recommendation  of  Mr.  Bunkel  by  the 
synod;  the  approbation  of  the  congregation;  the  vocation  of 
Mr.  Bunkel  by  the  elders,  his  induction  and  quiet  possession 
(or  eight  years,  and  no  objection  being  made  to  him  hy  the  con- 
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giegation  for  want  of  these  qualifioationB,  is  vexj  strong  prima 
facie  eridenoe,  and  afford  a  8u£Boient  ground  to  warrant  the 
oonrt  in  presuming  those  facts,  and  that  the  right  is  in  him. 
The  office  or  function  of  a  minister  must  be  endowed,  or  a  man- 
damus to  restore  cannot  be  granted.  Endowment  does  not 
necessarily  mean  that  hmd  and  tithes  most  be  annexed  to  the 
living,  in  exdnsion  of  any  other  provision  or  means  of  support; 
but  a  stipend,  rents,  emoluments  and  adyantages  of  any  kind, 
given  and  secured  to  the  minister  of  such  church  or  meeting- 
house, as  a  compensation  for  his  services,  is  an  endowment. 

In  this  case  there  are  temporal  rights  or  emoloments  annexed 
to  this  living.  In  the  vocation,  which  is  the  appointment  of 
the  Bev.  Mr.  Bunkel  to  his  function  as  minister  of  this  meeting* 
house,  there  is  a  contract  made  by  the  elders  with  him,  to  fur- 
nish him  with  a  dwelling-house  (rent  free),  eighteen  cords  of 
wood,  and  eighty  pounds  current  money  annually,  for  officiat- 
ing. The  right  to  receive  these  emoluments  commenced  with 
his  appointment,  and  he  was  to  enjoy  them  during  the  time  be 
should  officiate  as  minister  in  that  church.  The  right  to  the 
function,  as  the  substance,  draws  to  it  these  emoluments  as  ap- 
purtenant thereto;  for  as  long  as  he  officiates  as  minister  of  that 
church,  he  will  have  a  claim  on  the  elders  who  signed  the  voca- 
tion and  contract  for  the  emoluments,  stipulated  to  be  provided 
by  them  for  the  Bev.  Mr.  Bunkel,  and  they  are  personally  re- 
sponsible to  him  for  them;  and  they  must  depend  on  the  en- 
gagement or  voluntary  subscriptions  of  the  congregation  for 
tiieir  reimbursement. 

As  to  the  parsonage-house,  it  is  admitted  Mr.  Bunkel  was  put 
into  possession  as  minister,  and  that  he  has  ever  since  remained 
in  possession.  The  ground  on  which  the  parsonage-house  is 
erected  was  conveyed  to  trustees  (since  dead),  without  words  of 
limitation,  for  the  use  of  the  congregation. 

Congregation  means  an  assemblage  or  union  of  persons  in 
society  for  some  religious  purpose,  to  unite  in  the  public  wor- 
ship of  their  Gh>d,  in  such  manner  as  they  deem  most  acceptable 
to  Him;  and  they  have  actually  appropriated  this  ground  to  the 
use  of  their  minister,  who  retains  possession  of  it  under  such 
appropriation.  The  congregation  have  on  equitable  claim  to 
this  ground,  and  such  a  right  as  a  court  of  chancery  would 
cany  into  effect.  Here,  then,  is  a  function  with  emoluments, 
and  unless  the  court  interpose  and  grant  a  mandamus  to  restore 
him  to  his  pulpit  and  the  use  of  the  church,  he  will  be  without 
any  specific  remedy  to  recover  the  pulpit,  and  without  remedy 
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to  reooTor  the  emoluments  stipulated  to  be  furnished;  for  the 
emoluments  are  annexed  and  appurtenant  to  the  function,  and 
unless  he  is  restored  to  it  he  will  be  without  remedy  to  recover 
them. 

As  to  the  adversaxy  affidavits,  the  court  axe  of  opinion  that  as 
sufficient  prima  facie  evidence  has  been  produced  by  the  pros- 
ecutor, in  support  of  his  claim  and  right  to  his  function  and 
minister  of  this  church,  they  cannot  try  the  merits  upon  affida- 
vit. And  the  case  of  The  King  v.  Blooer  is  full  and  decisive  to 
this  purpose,  and  was  not  decided  on  the  ground  of  the  refusal 
of  Blooer  to  try  the  right  in  a  feigned  issue.  The  evidence  in 
the  case  of  The  King  v.  Blooer,  produced  by  the  prosecutor,  wa» 
not  so  strong  and  satisfactory  as  the  evidence  in  this  case. 
Evans,  who  claimed  the  nomination  of  the  curate,  only  swear» 
that  he  believes  he  has  the  right  of  nomination;  and  Langley 
had  been  in  possession  only  eleven  weeks,  and  had  a  license. 

The  proof  in  the  case  before  the  court  is,  that  the  synod  had 
the  right  to  recommend  a  minister  to  the  congregation;  thai 
they  did  recommend  Mr.  Bunkel,  who  was  approved  by  the 
congregation;  had  a  vocation  from  the  elders,  was  inducted 
and  put  in  possession  of  the  church  and  parsonage-house,  and 
has  been  in  possession  and  in  the  exercise  <^f  his  function  up- 
wards of  eight  years,  and  until  dispossessed  by  force  and 
violence;  and  this  done  pursuant  to  the  mode  of  appointment 
established  by  the  church  government  of  the  congregation,  and 
no  objection  ever  made  to  Mr.  Bunkel  by  the  congregation,  as. 
not  being  a  Qiiniater  of  the  synod,  or  that  he  was  not  regularly^ 
ordained.  Adversaxy  or  contradictory  affidavits  are  not  con- 
sidered by  the  court,  for  the  following  reasons: 

The  mandamus  is  a  summary  proceeding,  introduced  for  the 
advancement  of  justice.  The  evidence  is  taken  ex  parte,  vrith* 
out  an  opportunity  to  cross-examine;  no  suppletoxy  or  addi- 
tional evidence  is  admissible.  The  persons  opposed  to  the 
motion  come  prepared  to  combat  the  proof  of  the  prosecutor, 
who  has  no  opportunity  of  cross-examining  or  impeaching  such 
proof  by  giving  further  evidence.  And  where  the  evidence  ia 
contradictory,  the  weight  of  it,  one  way  or  another,  may  depend 
on  the  credit  of  witnesses;  and  it  is  the  province  of  the  jury  te 
decide  facts,  and  to  determine  on  the  credit  of  veitnesses;  and 
by  granting  the  mandamus,  the  decision  of  the  facts  ynUl  be  re- 
ferred to  the  proper  tribunal,  and  the  right  in  litigation  tried 
in  a  constitutional  and  legal  way.  But  should  the  mandamus 
be  refused,  the  prosecutor  is  without  remedy. 
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[The  further  proceedings  in  the  case  were  as  follows:  The 
court  at  this  term.  May,  1796,  ordered  a  mandamus  to  iiisne. 
On  the  return  day  of  the  writ,  October,  1796,  the  court  was 
asked  for  a  rule  on  the  defendants  to  show  cause  why  a  return 
had  not  been  made  to  the  writ.  Thereafter  the  defendants 
made  return,  and  on  the  ground  of  the  insuffioianqr  of  the 
return,  Martin,  attomey^general,  and  Ooohe^  made  a  motion  to 
the  court  for  a  peremptoiy  mandamus.  The  motion  was  cou" 
tinned  for  advisement  until  the  October  tenn,  1799,  when,  after 
hearing  argument  as  to  the  sufficiency  of  ih^  vetum,  tlie  coorfc 
ordered  a  peremptory  mandamus.] 
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Boss  V.  NORYILL. 

(1  WAanraiw.*l4.] 

Pabol  EviDKivcE  Showing  Deed  a  Mobtoagbl— Ftaol  efidenoe  may 
be  admitted  to  prove  that  an  absolute  deed  waa  intended  to  opente  aa 
a  mortgage.  It  cannot  be  laid  down  as  a  general  mle  tliat  parol  proof 
to  contradict  a  deed  is  not  to  be  admitted  in  any  case,  or  that  it  b  to 
be  admitted  in  all  cases. 

Appeal  from  the  court  of  ohancezy.  The  appellee,  Nonreli, 
on  the  fifth  of  April,  1779,  filed  his  bill  in  the  high  court  of 
chancery,  praying  to  redeem  certain  negroes  which  he  states  he 
had  mortgaged  to  the  appellant  in  the  year  1765,  to  secure 
payment  of  a  debt.  The  slaves  were  conveyed  by  an  absolute 
biU  of  sale,  dated  eighteenth  June,  1765,  with  a  warraniy,  and 
a  receipt  for  the  consideration  was  indorsed  on  the  deed*  The 
bill  stated  that  the  conveyance,  though  absolute  in  form,  was 
intended  as  a  security,  and  at  the  time  it  waa  verbally  agreed 
that  the  plaintiff  might  redeem  at  any  time  upon  payment  of 
the  principal  and  interest. 

The  answer  admitted  the  conveyance,  but  insisted  that  the 
sale  was  absolute,  and  intended  as  a  satisfaction  of  a  prior  debt 
due  to  the  defendant. 

Depositions  were  taken  in  the  cause,  some  of  which  fully  con* 
firmed  the  allegations  of  the  bill,  but  there  was  considerable 
difference  in  the  evidence  as  to  the  real  intention  of  the  parties 
to  the  conveyance. 


*  The  ewUett  VlrgHnU  report  is  Jeflteeon'e,  oompHstng  aoles  of  esses  fkom  ITSO  t» 
1772;  but  an  ezunlnfttion  haa  ahown  that  there  are  no  eases  la  tt  of  any  gHMisl  Impsti* 
anoe;  they  aie  mal&ly  eaaee  on  laws  telatlng  to  8lsT«]r. 
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The  chancellor  decreed  that  the  defendant  should  deliver  the 
Blaves,  and  their  increase,  to  the  plaintiff,  and  pay  the  profits 
of  them,  after  deducting  therefrom  the  debt  and  interest,  to 
secure  which  they  were  conveyed,  and  directed  an  aoooixnt  of 
the  profits  to  be  taken. 

From  this  decree  the  defendant  appealed. 

The  defendant,  Boss,  filed  a  cross-bill  in  the  terms  of  his  an- 
swer, and  in  addition  thereto  set  ont  two  promissory  notes 
signed  by  Norvell  in  the  year  1767,  for  the  hire  of  the  negroes; 
and  that  at  the  hearing  of  the  original  suit  he  was  unable  to 
produce  these  notes,  which  would  have  shown  the  sale  to  be 
absolute.  The  bill  prayed  for  a  suspension  of  the  original 
decree.  The  answer  to  the  cross-bill  positively  denied  all  its 
allegations,  and  stated  that  the  notes  were  given  for  the  accrued 
interest  on  the  debt.  Upon  a  hearing  of  the  cross-cause  on  bill 
and  answer,  the  bill  was  dismissed,  from  which  decree  also, 
Bobs  appealed. 

"fhe  president,  Pendlbion,  delivered  the  opinion  of  the  court: 
It  is  objected  in  thicT  case  that  here  is  an  absolute  deed,  and 
that  no  parol  proof  is  to  be  admitted  to  contradict  it.  This  ia 
a  question  important  in  its  consequences,  but  which  in  its  full 
latitude  cannot  be  admitted  either  way,  as  the  general  rule. 
That  is  to  say,  we  cannot  determine  that  it  is  not  to  be  admitted 
in  any  case,  or  that  it  is  to  be  admitted  in  all  cases.  To  say 
that  it  shall  be  admitted  in  no  case,  would  be  to  oTertum  all 
the  decisions  in  which  relief  has  been  granted  against  deeds 
upon  the  ground  of  fraud,  mistake,  oppression,  or  imposition; 
or  that  they  were  made  upon  a  secret  trust  between  the  parties. 
In  all  which  cases,  the  fact  which  is  the  ground  of  relief,  is  es- 
tablished by  the  testimony  of  witnesses.  Of  the  first  class,  the 
books  abound  with  instances  which  are  stated  in  the  case  of 
Lord  Irnham  v.  Child,  1  Bro.  0.  C.  92.  Of  the  latter,  there  are 
also  many.  The  case  of  Oaacoigne  v.  ThiDing,  1  Yem.  866,  is  a 
strong  one.  A.  purchases  in  the  name  of  B.,  to  whom  the  con- 
veyance is  made.  A.  was  admitted  to  prove  that  he  paid  the 
purchase-money,  so  as  to  make  a  resulting  trust  to  himself. 
So  in  the  case  of  Hiil  ▼.  WiggeU,  2  Yem.  547,  a  surrender  of  a 
feme  covert,  and  an  admission  upon  the  roll,  were  of  a  moiety 
only  of  her  estate.  Yet,  an  entzy  on  the  steward's  book,  and 
parol  proof  by  the  foreman  of  the  jury,  were  admitted  as  good 
e^dence  to  prove  that  she  surrendered  the  whole. 

But  against  the  current  of  authorities  is  cited  the  case  of 
Lard  Irnham  ▼.  ChUd,  1  Bro.  C.  C.  92.   Child  as  agent  for  Mr 
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Lutterel,  son  of  Lord  of  Imhamy  (but  that  droomstance  not 
known  to  tixe  father,)  treated  with  Lord  Lrnham  for  the  pnr- 
chaae  of  an  annuity.  The  terms  being  settled,  it  was  agreed 
that  the  aunuity  should  be  redeemable,  but  both  parties  con* 
sented  that  it  should  not  be  inserted  in  the  grant,  on  a  supposi- 
tion that  it  would  make  the  contract  usurious  and  void.  The 
annuity  was  assigned  by  Mr.  Lutterel  to  others,  and  then  Lord 
Lmham  brought  his  bill  to  redeem  on  account  of  the  agreement 
Parol  proof  was  offered  to  prove  it,  and  in  support  of  its  admis- 
sibility, a  string  of  cases  are  cited.  Does  the  chancellor  over- 
rule their  authority?  By  no  means;  he  affirms  them.  Having 
stated  the  rule  of  law  that  a  deed  in  writing  will  admit  of  no 
contract  that  is  not  part  of  the  deed,  whether  it  adds  to  or  takes 
from  the  contract,  becomes  to  the  chancery  cases,  and  says:  *'  It 
ia  contended  to  be  the  general  authority  of  a  court  of  equity  to 
relieve  in  cases  of  fraud,  trust,  accident  or  mistake,  which  ap- 
plies to  agreements  as  well  as  to  other  subjects.  This  must  al- 
ways clash  with  the  arguments  drawn  from  the  statute.  It  is 
admitted  that  if  there  be  no  fraud  the  deed  will  bind.  But  ob- 
jected that  when  fraud  interferes,  there  the  evidence  may  be  in- 
troduced." Does  he  overrule  the  objection  in  the  cases  on 
which  it  is  founded  ?  On  the  contrary,  he  says:  *'  It  is  founded 
on  a  great  deal  of  wisdom  and  good  sense.  But  the  question 
is,  if  it  were  to  be  admitted  in  all  cases,  whether  it  would  not 
be  subversive  of  justice.    The  court  have  held  that  it  would." 

He  then  puts  the  question  of  fraud:  if  there  were  proof  of 
that,  the  rule  of  evidence  would  not  be  subverted  in  admitting 
it.  Then  the  case  of  mistake,  he  says,  the  court  would  not 
overturn  the  rule  of  evidence  by  varying  the  deed,  but  that  it 
would  be  an  equity  dehors  the  deed.  He  then  proceeds  to  state 
the  circumstances  of  that  case,  and  concludes  thus:  **  I  have  no 
idea  of  this  being  notice  to  the  assignee  of  the  annuities  that 
they  were  redeemable.  It  is  argued  several  ways  that  they  had 
notice  personally,  that  they  had  notice  by  their  agent,  and  that 
it  was  necessary  for  them  to  apply  to  Lord  Imham.  This  might 
have  place  if  they  were  bringing  a  bill  against  Lord  Imham; 
but  here  it  has  no  place,  for  the  deed  was  shown  to  them  by 
which  he  conveyed  absolutely.  I  am  not  aUe  to  conceive  that 
they  were  obliged  to  recur  to  him,  any  more  than  if  it  had  been 
a  dormant  equity;"  and  so  dismissed  the  bill. 

I  think  this  case  turns  principally  upon  the  equity  of  the  as- 
signees, who  purchased  on  the  faith  of  the  absolute  deed,  and 
would  applied  strongly  in  favor  of  a  purchaser  from  Ifr.  Boss 
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-without  notioe.  The  general  principles  of  the  case  prove  that 
parol  evidence,  when  there  is  a  deed,  is  not  to  be  admitted  in 
all  cases,  nor  refused  in  all;  every  case  must  depend  on  its  own 
-circum8tanoe&  In  that  just  noticed,  the  chancellor  admitted 
the  proofs  to  be  read,  to  discover  if  there  were  ground  for 
Telief  on  a  new  head  of  equity,  and  on  the  testimony  deter- 
mined there  was  not. 

The  court  have  the  less  difficulty  in  admitting  the  proofs  on 
ihe  present  occasion,  since  Norvell  was  suffered  to  remain  in 
possession  of  these  slaves  two  years,  as  appears  from  the  written 
papers;  and  this  being  contrary  to  the  ordinary  effect  of  a  sale 
^ves  an  impression  of  a  trust  of  some  kind  between  the  parties, 
and  admits  the  introduction  of  evidence  to  explain  that  trust, 

[The  president,  in  his  opinion,  examined  a  further  point  in 
the  case,  but  as  it  is  of  no  general  importance,  it  is  unneceosaiy 
io  notice  it.] 

The  decree  of  the  court  of  chancery  was  affirmed. 

This  case  is  well  sapported  by  aathority  in  Viiginia.  It  is  died  as 
4tuthority  in  BoberUon  v.  CampbeU,  2  Call,  429;  BM  ▼.  WtOmmm,  i  Lei^^ 
^68;  Jona  v.  dnner,  4  Id.  354;  Kroesen  v.  Stever,  Id.  438;  Bank  qf  UnUed 
•Staler  V.  Carrmgkm^  7  Id.  576,  580,  587;  Mass  v.  Orem,  10  Id.  272;  Bom  v. 
Burgess,  Id.  190. 

It  is  in  conformity  with  the  general  current  of  aathority.  In  En^^and:  Maa> 
JwOl  y.  MmOacuie,  Prec  Ch.  526;  Walker  v.  Walker,  2  Atk.  99;  Dixonv. 
Parker,  2  Ves.  225;  Holmes  ▼.  Maithews,  9  Moore  P.  C.  C,  413;  LangUm  v. 
Horton,  5  Beav.  9;  Joynes  v.  SHatham,  3  Atk.  388.  And  in  this  conntiy: 
Johnson's  Exr.  v.  Clarke,  5  Ark.  321;  Jackson  v.  Lodge,  36  CaL  28;  Strong 
V.  Stewart,  4  Johns.  Ch.  167;  Eouser  v.  Lamoni,  5  P..  F.  Smith,  55  Pa.  St 
:311;  Harper's  Appeal,  14  Id.  315;  Stoeikei^s  Appeal,  21  Id.  264;  Boach  ▼. 
-Cosine,  9  Wend.  227;  Fast  Buren  ▼.  Olmstead,  5  Page,  10;  Hmhon  v.  Isbell, 
Z  Stew.  &  P.  67;  Tarhorough  v.  Newell,  10  Yerg.  376;  Lane  y.  Didberton, 
Id.  373;  McDonald  v.  McLeod,  I  Ired.  £q.  221;  Wright  y.  Bates,  13  Vt  84I| 
'Clatri  y.  WaMngton,  etc..  Ins,  Co.,  100  Masa  509,  S.  C.  Am.  Bep.  13& 


Hooe  v.  Oxlet  et  al. 

fl  WaSHUWUS,  19.] 

Wbxk  Principal  Bound  by  acts  of  Aobnt. — If  in  consequence  of  a 
notorions  agency,  the  agent  is  in  the  habit  of  drawing  bills  which  tha 
principal  has  regularly  paid,  this  is  snch  an  affirmance  of  his  power 
to  draw,  that  the  principal  will  be  bound  to  pay  other  bills,  though  the 
agent  should  misapply  the  money  raised  by  such  bills. 

Appsal  from  a  decree  of  the  court  of  chanoezy.    In  the  year 
1783,  Ozley  &  Hancock,  merchants  in  Great  Britain^  appointed 
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Biohard  Ponsonby  their  agent  in  this  countiyy  authoxiziug 
to  purchaae  tobacco  for  them,  and  to  draw  bills  of  exchange  upon 
them  to  enable  him  to  make  the  purchaees.  Ponsonby  had,  at 
Tarious  times,  drawn  bills  on  his  pricipals  in  London,  for  the 
purpose  of  paying  for  tobacco,  purchased  here  and  consigned  ta 
them.  From  various  letters  written  to  him,  and  advising  him 
as  to  the  manner  of  conducting  the  business,  they  openly 
acknowledged  his  right  to  draw  such  bills.  It  appeared  thai 
Ponsonby,  in  freighting  a  vessel,  called  the  Lady  Johnson,  with 
tobacco,  shipped  most  of  the  tobacco  on  his  own  account.  The 
bills  drawn  on  account  of  this  cargo,  bearing  date  the  elev- 
CDth  of  October,  and  fourth  of  December,  1784,  were  protested. 
On  the  fourteenth  January,  1785,  after  expressin j  their  surpiise- 
at  the  acts  of  their  agent,  they  wrote  to  him  as  follows  : 

'*  Notwithstanding  thou  hast  acted  in  this  strange  manner,  we 
shall  use  every  exertion  in  our  power  to  make  the  matter  as. 
little  injurious  to  thee  as  possible,  and  hope  we  shall  be  enabled 
to  pay  a  great  part  of  thy  bills;  we  shall  accept  no  more  of  thy 
drawing,  and  desire  a  state  of  thy  account,  that  all  transactiona 
between  us  may  cease.  We  shall  guard  our  correspondenta 
against  any  dependence  they  may  have  in  our  accepting  thy 
bills;  we  must,  however,  confess,  that  except  this  strange  mode 
of  procedure,  we  were  perfectly  satisfied  with  thy  management; 
we  will  do  everything  we  can  to  prevent  any  of  thy  bills  going^ 
back,  under  a  persuasion  that  there  will  no  more  appear." 

To  recover  the  amount  of  the  bills  drawn  by  Ponsonby  on 
Oxley  &  Hancock,  and  which  they  had  protested,  the  holders, 
filed  their  bill  in  equity  in  the  county  court  of  Fairfax,  against 
Oxley  &  Hancock,  Ponsonby,  and  others  who  were  indebted  te 
Oxley  Sl  Hancock  in  this  state,  praying  to  appropriate  in  the 
hands  of  the  latter  so  much  of  the  debts  due  as  would  satisfy  the 
amount  of  the  bills  so  protested.  The  defendants  Oxley  and 
Hancock,  filed  their  answer,  and  alleged  that  Ponsonby  had 
been  employed  early  in  the  year  1783  by  Roberts,  their  partner,, 
to  procure  consignments  for  Boberts,  Oxley  &  Hancock;  thai 
the  letters  of  Boberts,  as  well  as  of  these  defendants,  after  Bob- 
erts retired  from  the  firm  in  1783,  were  never  intended  to  con- 
fer on  him  greater  powers  than  those  of  soliciting  and  procuring^ 
consigxunents  from  the  planters,  and  of  advancing  to  them  cer- 
tain sums  of  money,  for  tobacco  actually  consigned;  that  to 
enable  him  to  make  these  advances,  he  usually  drew  bills  upon 
them,  which,  whenever  they  appeared  to  be  drawn  for  these 
purposes,  they  accepted,  notwithstanding  Ponsonby  was.  never 
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authorized  to  draw  them;  that  the  quotations  from  their  letters 
were  written  in  answer  to  letters  from  Ponsonhj,  speoifying^ 
particular  bills  which  he  had  drawn;  that  the  bills  in  question 
were  drawn  by  Ponsonbj  for  tobacco  purchased  on  his  own  ac* 
count. 

The  cause  being  remoTed  by  certiorari  into  the  high  court  of 
chancery,  depositions  were  tdcen,  many  of  which  showed  thai 
it  was  the  general  custom  of  the  English  merchants,  who  re* 
ceived  consignments  of  tobacco  from  this  country,  to  appoint 
agents  here,  with  power  to  make  advances  to  the  planters,  and 
to  draw  bills  on  their  principals  to  enable  them  to  do  ^;  and 
without  such  powers  being  Tested  in  them  they  could  not  carry 
on  the  business;  that  Ponsonby  was  generally  considered  as 
possessing  these  powers,  or  otherwise  he  could  not  have  sold 
his  bills.  On  the  other  hand,  eyidence  was  offered  to  show  that 
Ponsonby  was  not  believed  to  possess  such  powers.  The  chan- 
cellor dismissed  the  bill,  whereupon  an  appeal  was  taken. 

The  PBEsmENT  delivered  the  opinion  of  the  court.  Agents 
may  be  clothed  either  with  general  or  special  powers:  1.  A 
general  agent  may  do  everything  which  the  principal  may. 
Powers  of  this  sort  are  not  usually  granted,  and  none  such  ap* 
pear  in  the  present  case;  2.  Of  the  second  sort,  are  agents  limited 
as  to  the  objects  or  the  business  to  be  done,  and  left  at  large 
as  to  the  mode  of  transacting  it.  For  example:  Ponsonby 
was  limited  to  the  business  of  procuring  consignments  of  tobacco 
to  his  principals,  and  of  loading  their  ships;  but  he  might  be  left 
to  his  own  discretion  as  to  the  mode  of  conducting  that  busi- 
ness. 

If  a  particular  mode  is  not  prescribed  by  the  original  power^ 
that  which  the  agent  may  adopt,  the  principal  may,  by  approv- 
ing, sanctify  and  give  to  it  equal  validity  as  if  it  had  made  a  part 
of  the  original  authority. 

If,  in  consequence  of  a  notorious  agency,  the  agent  is  in  the 
habit  of  drawing  bills,  and  the  principal  in  the  habit  of  paying 
them,  this  is  such  an  affirmance  of  his  power  to  draw,  that  a 
purchaser  of  his  bills  has  a  right  to  expect  payment  of  them  bj 
the  principal,  and  if  refused  he  may  coerce  it. 

These  I  hold  to  be  dear  principles  of  law.  They  exclude, 
however,  the  idea  of  collusion  between  the  bill-holder  and  the 
agent,  to  abuse  the  powers  confided  by  the  principal.  Such  a 
circumstance  would  defeat  the  bill-holder  in  his  attempt  to 
charge  the  principal. 

The  great  bulk  of  the  trade  between  Oreat  Britain  and  this  ooan« 
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try  has  been  principally  conducted  by  factorage.  The  ostensi- 
l^le  object  of  that  trade  was  prima  facie  the  barter  of  foreign 
merchandise  for  natiye  commodities. 

Experience,  however,  soon  proved  that  money  most  be  ad- 
vanced to  the  planters,  and  this  necessity  inttodnoed  a  custom 
generally  practiced  by  factors  of  dAwing  bills  upon  their  prin- 
<;ipalb,  to  enable  them  to  make  those  advances.  The  mode  of 
doing  tnis  was  various;  sometimes  the  factor  prevailed  upon  the 
planter  to  wait  until  the  meeting  of  the  merchants,  at  which 
time  he  would  draw  for  as  much  as  was  necessary  for  his  pur- 
poses; others  would  procure  a  kind  of  banker  to  advance  the 
money  as  they  wanted  it,  and  take  their  bills  at  the  meeting  of 
the  merchants;  whilst  others,  who  could  not  succeed  by  either  of 
these  modes,  were  obliged  to  draw  bills  at  once,  to  enable  them 
by  sale  of  them  to  make  advances  as  the  tobacco  was  purchased. 

I  never  before  heard  it  doubted  but  that  the  principal  was 
bound  to  accept  and  pay  those  bills,  however  the  factor  might 
have  misapplied  the  money  which  they  produced.  If  any  case 
iias  been  otherwise  detennined,  it  must  have  proceeded  from 
«ome  proof  of  notice  of  revocation  of  the  factor's  power,  or  of 
«ome  collusion  between  him  and  the  bill-holder. 

Alarm  of  danger  to  the  fortunes  of  all  principals  has  been 
-sounded,  if  this  doctrine  should  prevail.  The  answer  is  a  short 
one.  This  danger  should  be  contemplated  at  the  time  the  power 
is  given,  and  not  when  it  has  been  exercised,  and  many  innocent 
men  thereby  drawn  in  to  advance  their  money  on  the  faith  of  an 
open  and  notorious  agency, 

[The  remainder  of  the  opinion  was  merely  an  examination  of 
the  facts  in  evidence.] 

Judgment  for  the  plaintiffs. 

This  case  is  cited  as  authority  by  Kent,  2  Com.  614^  61S.  In  SUm§  v. 
Prowi/U,  3  CalL  214,  Lyons,  J.,  notidsg  the  can,  says:  ''The  case  of  Hoot 
V.  C^e2^,  1  Wash.  19,  is  relied  on.  •  •  •  That  case  canied  the  principle 
far  enoni^  and  we  are  not  disposed  to  push  it  any  farther." 


EbNNON   V.   MoRoBERTS. 

[1  WAomMfoir,  96.] 
COKSTBUOnOK  OF  WiLL— INTENTION  HOW  FAB  TO  PBEVAIL.~In  eoo- 

stming  wills,  the  intention  should  guide,  limited  by  the  following  mles : 
1.  The  disposition  intended  to  be  made  must  not  conflict  with  the  roles 
of  law ;  2.  The  intention  must  be  collected  from  the  will  itself,  but 
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this  may  be  aided  by  evidence  of  the  relative  dtuation  of  the  parties, 
and  the  circumstances  of  the  testator ;  3.  The  intention  is  not  to  pro- 
yail  against  settled  and  fixed  rules  of  construction. 

Estate  Deyised—Heib  Taking  by  Descent.^A  testator  seised  of 
three  tracts  of  land,  and  entitled  to  the  equity  of  redemption  in  a. 
fourth,  made  his  will,  and  directed,  in  the  first  place,  that  all  his  just 
debts  should  be  paid.  He  then  devised  to  his  eldest  son  all  his  landa 
at  O.  and  F.,  with  some  negroes  and  stocks.  To  his  other  son,  all  hii- 
lands  at  C,  with  other  negroes  and  stocks.  To  his  wife  and  daughter 
he  gave  all  the  rest  of  his  estate,  real  and  personal,  saving  one  negro, 
by  name  given  to  his  second  son ;  but  no  words  of  inheritance  were 
annexed  to  any  of  the  devises ;  it  was  held  the  inheritance  in  the  land 
devised  to  the  heir  descended  upon  him,  and  did  not  pass  under  the 
residuary  clause. 

^HSN  Reyebsion  Descends  to  Heib.— In  a  general  devise  of  lands, 
without  limitation  or  restriction,  the  reversion  will  not  pass  under  a. 
general  residuary  clause,  but  descends  to  the  heir. 

Ejeotment  for  a  tract  of  land,  in  which  the  following  case  waa 
agreed  upon: 

That  Robert  Mumford  was,  in  his  life-time,  seised  in  fee  of 
the  lands  in  dispute,  called  Ochaneachy  Island,  of  another  tract 
called  Finneywood,  and  of  another  called  Cargills.  That  he  was 
also  seised  and  possessed  of,  and  entitled  to,  the  equity  of  redemp* 
tion  in  a  tract  of  land  called  Whitehall  on  Appamatox,  contain- 
ing  seven  hundred  and  eleven  acres,  which,  it  was  agreed,  was,, 
at  his  death,  of  greater  Yalue  than  the  Ochaneachy  and  Finney* 
wood  lands.  What  other  estate  he  possessed,  or  what  debts  he 
owed,  is  not  stated,  except  what  was  due  on  the  mortgage  of 
the  Whitehall  estate  to  Theophilus  Field.  That  being  so  seised 
and  possessed,  the  said  Robert  Mumford  made  his  last  will, 
bearing  date  the  eighth  of  September,  1743,  and  after  the  usual 
clauses  respecting  his  soul  and  body,  he  adds:  "  As  touching 
my  temporal  estate,  my  will  and  desire  is  that  it  shall  be^ 
employed  and  bestowed  as  hereafter  in  this,  my  will,  is  ex- 
pressed. 

Item:  I  will  that  all  my  debts  I  owe,  in  right  or  consdenoe^ 
shall  be  paid  to  my  executors,  within  convenient  time  after  m^^ 
death. 

Item:  I  will  and  bequeath  to  my  son,  Robert  Mumford,  (hia 
heir  at  law)  all  my  lands  at  the  Ochaneachy  Island,  also  all 
my  lands  of  Finneywood,  with  six  negroes,  (by  name)  and  ten 
horses  and  mares. 

Item:  I  will  and  bequeath  to  my  son,  Theoderick,  all  my 
lands  at  Cargills,  on  Roanoke  river,  containing  six  hundred  and 
ninety  acres,  with  two  negroes,  Sam,  at  Roanoke,  and  Jack,  at 
Rowanty,  also  ten  horses  and  mares. 
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Item :  To  mj  well-beloyed  "wif e,  and  only  dftoghter,  Elizabeth, 
I  will  and  bequeath  all  the  rest  of  mj  estate,  real  and  pezBonal, 
jiaTing  one  negro  girl  to  my  son,  Theoderick." 

And  appointed  bis  wife,  Theophilus  Field  and  Theoderick 
Bland  his  exeentors.  That  he  died  in  the  year  1746,  leaving  his 
«aid  widow  and  children  before-mentioned;  and  that  the  will 
'was  proved  and  admitted  to  record.  That  Bobert  and  Theode- 
rick entered  into  the  lands  to  them  respectiyely  devised,  and 
they,  and  those  claiming  under  them,  continued  in  possession 
till  their  several  deaths.  That  Theoderick  died  in  1772,  and 
Bobert  in  1783,  and  that  the  latter  was  aged  about  eight  years 
at  the  time  of  his  father's  death.  That  Ann,  the  widow,  died 
in  1770;  the  daughter,  Elizabeth,  (now  wife  of  the  lessor  of  the 
plaintiff)  surviving,  and  that  no  partition  or  seveiance  vraa 
made  between  them.  The  proceedings  in  a  suit  in  chanoeiy, 
brought  by  the  widow  and  daughter,  to  redeem  the  Whitehall 
estate  is  agreed,  as  also  the  payment  of  eight  hundred  and 
thirty  pounds,  sixteen  shillings  and  f  ourpenoe  on  that  aoootmt. 
That  the  widow  (who  after  her  husband's  death  intermarried 
ivith  one  Ourrie,)  and  daughter,  with  their  husbands,  in  1770, 
'oonyeyed  the  Whitehall  estate  to  Theoderick  Mumford  in  fee, 
for  the  consideration  of  one  thousand  potmds,  reserving  the  use 
of  a  moiety  of  the  land,  witii  the  houses  thereon,  to  Ur.  Cuxrie 
-and  his  wife,  and  to  the  survivor,  for  life;  and  afterwards  half 
that  moiety  to  Mrs.  MoBoberts,  during  widowhood,  upon  the 
contingency  of  her  becoming  a  widow. 

The  district  court  of  Brunswick  gave  judgment  for  the  plaini^ 
ifis,  from  which  the  defendant  appealed. 

The  PBXsmEHT  delivered  the  opinion  of  the  court 
The  principal  questions  made  in  this  cause  were: 

1.  What  estate  the  sons,  Bobert  and  Theoderick,  took  in  the 
lands  devised  to  them;  whether  in  fee-simple  or  for  life  only  1 
If  the  former,  then  the  appellees  have  no  title;  if  the  latter, 
then: 

2.  Whether  the  reversion  in  those  lands  passed  under  the 
residuaiy  clause  to  the  wife  and  daughter,  or  vraa  undisposed 
of,  and  descended  to  the  heir;  and  this  latter  supposition,  if 
true,  will  be  equally  fatal  to  the  title  of  the  appellees. 

For  the  appellant  it  is  insisted  that  the  fee  passed  to  the  sons: 
1.  Because  the  testator's  debts  are,  by  the  first  clause  in  the 
will,  charged  upon  the  lands,  and  that  this  is  sufficient  to  en- 
large an  estate,  not  given  expressly  for  life,  into  a  fee.    That 
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jastioe  reqtiiring  that  all  a  man's  property  should  be  subject  to 
the  payment  of  his  debts,  slight  words  in  a  will  are  sufficient  to 
create  a  charge  upon  lands  for  this  purpose,  where  the  debts 
cannot  otherwise  be  paid.  Oases  cited:  Oas.  Temp.  Talbot,  110; 
Free.  Ch.  430. 

If  this  were  a  case  between  creditors  and  the  devisees  of  the 
lands,  I  think  that  such  a  construction  would  be  made.  But  a 
charge  which  is  by  construction  to  giye  a  fee  in  lands  devised, 
seems  to  stand  upon  other  ground.  It  must  be  a  direct  charge 
of  a  sum  in  gross,  either  upon  the  lands  derised,  or  upon  the 
person  of  the  devisee,  however  small  the  sum  may  be;  for  life 
being  precarious,  it  might  end  before*  any  part  of  the  money 
were  raised,  so  as  to  render  that  onerous  which  was  intended 
to  be  beneficial  to  the  devisee:  8  Burr.  1688-1618;  Oowp.  862. 

If  the  money  charged  be  to  be  raised  by  rents  and  profits,  or  if 
the  land  be  made  liable  only  upon  the  event  of  the  personal 
estate  becoming  deficient,  a  fee  vrill  not  be  created;  because  in 
neither  case  can  the  devisee  be  a  loser  1^  taking  an  estate  for 
life:  Cowp.  286. 

The  will  now  under  consideration  directs  the  testator's  debts 
to  be  paid  by  his  executors,  without  prescribing  the  mode,  and 
contains  no  words  exempting  the  legal  fund,  and  charging  them 
upon  the  lands  or  upon  the  persons  of  the  devisees;  so  that  the 
residuary  estate  is  alone  burdened  with  them,  and  the  lands  in 
question  can  only  be  resorted  to  as  an  auziHaiy  fund,  to  make 
up  the  deficiency;  and  as  an  application  for  that  purpose  could 
only  be  made  by  the  creditors,  there  seems  to  result  from  con* 
4uderations  of  this  sort  no  necessity  to  create  a  fee  in  the  de- 
visee; 

2.  It  is  insisted  that  a  fee  was  intended  to  pass,  because,  in 
the  preamble  of  the  will,  the  testator  declares  an  intention  to 
dispose  of  his  whole  estate;  and  when  he  devised  lands  to  his 
sons  generally,  without  limiting  the  duration  of  their  tenure,  he 
meant  to  give  it  absolutely;  that  if  so,  the  court,  rather  than 
•disappoint  that  intention,  will  cany  the  word  estate  from  the 
preamble  to  each  devise,  so  as  to  make  the  clause  in  question 
vead  thus:  ''  As  to  my  estate  in  the  land  at  Ochaneaohy,  I  give 
to  my  son  Bobert,"  etc. 

The  counsel  on  the  other  side  admit  that  the  testator's  inten- 
tion is  to  be  the  rule  of  decision,  but  vrith  restriction  that  is  to 
be  collected  from  the  words  of  the  will  itself,  and  that  it  must 
consist  with  the  law  and  settled  rules  of  construction;  that  the 
rule  in  common  law  conveyances,  "  that  where  lands  are  con- 
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Teyed  mthout  limiting  any  estate  they  only  pass  for  the  life  of 
the  grantee/'  extends  equally  to  wills,  unless  the  testator  uBe» 
some  words  expressing  his  intention  to  pass  a  larger  estate;, 
that  none  such  are  to  be  found  in  this  will,  unless  it  be  the  word 
estate,  in  the  preamble,  which  cannot  haye  that  effect,  accord- 
ing to  a  late  determination  in  the  case  of  Wright  t.  Wri^,  ^ 
Wils.  414. 

To  discover  what  is  comprehended  in  the  residue,  we  muiit 
yiew  and  discuss  the  preceding  bequests,  to  ascertain  what  he^ 
has  disposed  of,  and  what  remains  undisposed  of,  for  the  word 
rest  to  act  upon.  But  I  would  first  premise  that  we  disclaim 
all  legislative  power  to  change  the  law,  and  only  assume  our 
proper  province  of  declaring  what  the  law  is;  we  disclaim  all 
authority  to  mould  testator's  wills  into  any  form  which  taitcy, 
whim  or  worse  passions  might  suggest;  we  regard  his  own. 
words,  and  compare  them  witii  his  circumstances  and  the  rela- 
tive situation  of  the  devisees.  So .  far,  we  approve  of  Mr. 
Feame's  general  reasoning,  though  we  may  not  accord  with 
him  in  another  assertion,  namely,  "  that  legal  rules  of  construc- 
tion ought  not  to  yield  to  the  intention  of  ignorant  testators,'*' 
since  it  is  on  account  of  that  ignorance  that  their  words  are  ta 
be  taken  in  the  sense  in  which  such  men  commonly  use  them, 
and  not  in  that  technical  sense  affixed  to  them  by  professional 
men.  In  Hodgson  v.  Ambrose,  Doug.  823,  a  distinction  is  made^ 
which  seems  to  be  a  sensible  one,  to  wit:  If  the  testator  use 
legal  phrases,  his  intention  should  be  construed  by  legal  rules;, 
if  he  use  those  that  are  common,  his  intention,  according 
to  the  common  understanding  of  the  words  he  uses,  shall  be  the> 
rule.  The  apparent  clashing  of  the  cases  relied  upon  in  this- 
discussion  induced  the  court  to  trace  the  subject  to  its  founda- 
tion, to  see  if  they  could  discover  a  principle  so  certain  and 
uniform  as  to  direct  a  satisfactory  decision  either  way.  When, 
upon  the  adoption  of  the  feudal  isystem  in  England,  an  arrange- 
ment was  made  of  the  various  tenures  by  which  lands  were  to- 
be  holden,  the  mode  and  form  of  creating  each  of  them  was 
pointed  out,  and  the  power  of  each  particular  tenant  over  his 
estate  settled;  it  was  natural  to  suppose  that  their  technical 
forms  wotdd  not  always  be  attended  to,  and,  therefore,  it  be- 
came necessary  to  provide  a  rule  for  cases  where  the  duration  of 
the  estate  was  not  described. 

Common  sense  would  have  dictated  that  an  absolute  estate 
should  pass  by  a  conveyance  unlimited  as  to  duration,  and  con- 
taining no  provision  for  its  return  to  the  grantor,  at  a  future- 
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period,  or  on  a  contingency.  But  reason  was  made  to  jield  to 
the  spirit  of  a  system  unfriendly  to  alienations  or  divisions  of 
lands;  and,  therefore,  the  rule  that  such  conveyanoes  passed 
only  an  estate  for  life  was  established.  The  same  spirit  estab- 
lished the  rights  of  primogeniture,  and  (aided  by  the  statute  de 
donis),  permitted  estates  tail,  and  all  lesser  estates,  to  be  carved 
out  of  the  fee-simple,  the  residue  ultimately  continuing  in  the 
grantor,  capable  of  being  disposed  of  when  the  particular  estates 
should  be  ended.  This  disposition  gave  what  was  called  a 
remainder  in  fee;  but  it  often  happened  that  the  fee  was  not  dis* 
posed  of;  and,  generally,  in  such  cases  as  this  now  before  the 
court,  when  that  fee  rested  in  the  donor  as  part  of  the  old 
estate,  it  acquired  the  character  of  a  reversion,  and  descended 
to  the  heir  at  law. 

This  spirit  of  the  feud  is  mentioned  as  explanatory  of  those 
rules  of  construction,  which,  in  favor  to  the  heir  at  law,  narrow 
as  much  as  possible  the  opeiation  of  all  conveyances  calculated 
to  disinherit  him. 

By  the  American  revolution,  and  some  of  our  laws,  we  have 
happily  got  rid  of  the  feudal  system,  and  the  rights  of  primo- 
geniture, so  that  the  favor  hitherto  claimed  by  heirs  at  law  in 
the  construction  of  conveyances  affecting  their  rights  will  no 
longer  be  heard  of  in  cases  happening  after  January,  1787,  when 
those  laws  took  effect;  but  the  intention  of  testators  will  become 
in  reality  the  rule,  which,  though  hitherto  avowed  to  be  such, 
hath  been  so  refined  away,  as,  in  many  instances,  to  have  been 
sacrificed  to  rigid  technical  terms.  However  it  may  be  as  to 
such  new  cases,  the  present,  as  well  as  all  other  which  may  have 
come  before  us,  arising  at  a  prior  period,  must  be  decided 
according  to  the  law  of  that  time,  as  far  as  we  are  enabled  to 
discover  it. 

A  general  observation  may  here  be  made,  that  all  the  legal 
artillery  now  played  off  against  the  heir  was  furnished  by  the 
above-mentioned  bias,  to  fortify  his  title;  but  if  it  may  be  thus 
turned  against  him  by  the  rules  of  legal  warfare,  we  cannot 
help  it;  we  have  only  to  inquire  if  it  do  defeat  him  or  not  The 
feudal  rule,  "  that  where  an  estate  was  conveyed  vrithout  limi- 
tation, no  more  than  estate  for  life  passed,  and  the  reversion 
descended  to  the  heir,"  acted  for  a  long  time  merely  on  feoff- 
ments and  grants,  the  only  conveyanoee  then  in  use,  and  in  such 
the  rule  has  constanUy  prevailed. 

But  it  may  be  remarked,  that  as  the  personal  wealth  of  the 
nation  increased,  a  desire  in  the  rich  oommoners  to  realize  their 
28 
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money  produced  a  new  contending  spirit,  averse  from  perpetui- 
ties of  land  in  the  same  families,  and  favorable  to  alienations. 

It  was  this  spirit  which  enabled  Henry  Vll  to  gratify  his  wish 
of  lessening  the  power  of  the  barons,  by  introducing  the  fioti* 
tious  fine  and  recovery  as  an  effectual  bar  of  estate  tail,  and  all 
remainders  and  reversions  depending  upon  them,  and  this  be- 
came a  new  and  common  mode  of  conveyance, 

The  same  spirit  operated  more  powerfully  in  the  next  reign, 
producing  the  statute  of  uses,  the  parent  of  conveyances  by 
lease  and  release,  and  giving  new  vigor  to  covenants  to  stand 
seised  to  uses.  This,  and  the  statute  of  enrollments,  gave  rise 
to  bargains  and  sales  for  money;  and  finally  the  statute  of  wills 
enabled  proprietors  of  lands  to  dispose  of  them  by  their  last 
wills  at  pleasure. 

These  new  statutory  conveyances  received  a  much  more  liberal 
interpretation  to  favor  the  intention  of  the  parties  than  were  in- 
dulged to  those  at  common  law,  but  which  need  not  now  be 
mentioned. 

In  the  construction  of  wills,  more  particularly,  an  extensive 
latitude  has  been  allowed,  on  account  of  the  extremity  in  which 
they  are  often  made,  not  admitting  of  counsel  being  called  in, 
but  inducing  the  necessity  of  resorting  to  any  person,  however 
unskillful,  who  may  be  at  hand.  And  it  is  not  improbable, 
that  the  respect  which  all  men  have  agreed  to  pay  to  the  will  of 
the  dead  might  have  had  considerable  influence. 

That  the  intention  of  the  testator  is  to  give  the  rule  of  con- 
struction, is  related  by  all  the  judges,  both  ancient  and  modem. 
Lord  Holt,  and  some  others  more  modem,  emphatically  call 
that  intention  the  polar  star  which  is  to  guide  our  decision;  and 
in  a  late  case  of  Hodgson  v.  Ambrose,  Doug.  823,  the  court  say, 
that  this  is  the  governing  rule,  to  which  all  other  rules  of  con- 
struction must  yield.  If  this  were  a  new  question,  I  believe 
there  would  be  no  great  di£Sculty  in  deciding  that  the  rule 
which  prescribes  technical  terms  for  the  passing  of  different  estates 
in  common  law  conveyances  did  not  extend  to  wills  at  all,  since 
no  such  terms  were  prescribed  to  testators  by  the  statute  of 
wills  which  enabled  them  to  dispose  of  their  lands  at  pleasure. 
But  the  judges,  after  laying  down  the  true  rule  built  upon  in- 
tention, unfortunately  admitted  that  if  there  were  no  words  of 
limitation  the  common  law  rule  must  prevail,  by  which  they  tied 
a  Oordian  knot  which  they  have  struggled  since  to  untie.  It 
would  have  been  better  if  they  had  cut  it  at  once. 

This  rule,  however,  of  construing  wills  according  to  intention, 
is  laid  down  with  some  limitation,  as: 
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1.  The  disposition  intended  to  be  made,  most  not  conflict  with 
the  rules  of  law;  which  I  understand  as  applying  to  restraints 
upon  the  creation  of  perpetuities,  devises  in  mortmain,  or  the 
like;  and,  of  course,  it  has  no  influence  upon  this  question. 

2.  The  intention  must  be  collected  from  the  will  itself.  This 
is  true,  if  we  admit  those  words  to  be  explained  bj  the  rdative 
situation  of  the  parties,  and  the  circumstances  of  the  testator, 
which  a  multiplicity  of  cases  prove  ought  to  be  considered.  Thus 
explained  this  limitation  would  be  regarded. 

8.  The  intention  is  not  to  prevail  against  settled  and  fixed 
rules  of  construction.  If  we  could  discover  those  settled  rules 
of  construction  we  would  pursue  ihem.  But  after  all  our  re- 
searches, we  are  much  inclined  to  aflSrm  what  is  said  by  Judge 
Wilmot,  in  Badddey  v.  LqppingweU^  8  Burr.  1688,  **  that  cases 
on  wills  serve  rather  to  obscure  than  illuminate  questions  of 
this  sort,"  in  which  the  present  may  be  classed.  So  it  is  said 
by  the  court,  in  Jeffere^  v.  PoynUy  8  Wils.  141,  "that  cases  on 
wills  may  guide  as  to  the  general  rules  of  construction,  but, 
unless  a  case  cited  be  in  every  respect  directly  in  point,  and  agree 
in  every  circumstance,  it  will  have  little  or  no  weight  with  the 
court,  who  always  look  ui)on  the  intention  of  the  testator  as 
the  polar  star  to  direct  them  in  the  construction  of  wills." 

The  appellees,  in  applying  this  objection  to  the  present  case, 
insist  upon  it  as  a  settled  rule  of  construction,  that  where  lands 
are  devised  without  limitation,  and  no  words  are  used  to  show 
an  intention  to  give  a  fee,  the  rule  of  law,  that  only  an  estate 
for  life  passes,  prevail&  And  this  is  laid  down  as  a  general 
position  by  most  of  the  judges  who  speak  upon  the  subject; 
but  from  their  application  of  it  to  particular  wills,  it  will  appear 
to  have  but  little  influence  upon  their  decisions. 

In  Bow8  V.  Blacket,  Gowp.  286,  a  singular  decision  is  made. 
It  was  a  devise  "  of  all  his  freehold  and  leasehold  lands,  and  all 
his  estate  and  interest  therein,  to  his  wife  for  life;"  remainder 
to  two  sisters,  as  tenants  in  common,  chargeable  with  the  pay- 
ments of  debts  and  legacies;  and  it  was  determined  that  only 
an  estate  for  life  passed  to  the  sisters. 

In  the  case  of  Mudge  v.  Blighl,  Cowp.  852,  Lord  Uansfield 
says:  **  1  really  believe  that  every  case  determined  upon  the 
rule  of  law,  directing  an  estate  for  life,  if  there  be  no  limitation, 
defeats  the  intention  of  the  testator."  To  the  same  purpose  is 
Judge  Buller,  in  Palmer  v.  Bicharda,  8  T.  B.  866.  '*  There  is 
hardly  a  case  of  this  sort  where  only  an  estate  for  life  is  held 
to  pass,  but  it  counteracts  the  testator's  intention;  for  wb 
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a  testator  luea  general  words,  he  means  to  dispose  of  eveiything 
he  has/' 

When,  therefore,  we  find  judges  declaring  that  the  intention 
of  the  testator  is  to  be  their  gnide,  and  that  the  rule  of  law,  now 
insisted  upon,  violates  that  intention,  (as  I  believe  all  mankind 
will  agree  it  does,  for  the  reason  given  by  Judge  Buller,)  it  is  no 
wonder  that  we  find  them  constantly  declaring,  that  though  the 
rule  must  prevail,  if  there  be  no  words  to  control  it,  jet  no 
technical  terms  are  necessary,  but  that  they  will  lay  hold  of,  or, 
as  some  express  themselves,  will  catch  at  any  slight  expressions, 
and  make  them  answer  the  purpose. 

At  first,  indeed,  they  went  no  further  than  to  supply  the 
omission  of  the  word  '*  heirs,"  necessary  to  give  an  inheritance 
in  common  law  conveyances,  by  other  words  tantamount  to  it. 
Such  as  to  him  and  his  '* assigns,"  to  him  and  his  ''seed,"  to 
him  "  for  ever,"  to  him  and  his and  such  like. 

But  in  their  progress  of  their  struggle  for  the  intention, 
against  this  rigid,  unjust  rule  of  law,  they  went  further,  amd 
made  various  other  words  answer  their  purpose.  It  was  in  this 
manner  the  word  "estate"  was  taken  into  the  service,  which  in 
its  vulgar  and  common  meaning  is  descriptive  only  of  the 
quality  of  things,  as  land,  etc.,  and  not  of  the  interest  in  them. 
Yet,  to  serve  this  beneficial  purpose,  they  have  given  it  a  more 
extensive  signification,  so  as  to  make  it  comprehend  as  well  the 
thing  as  the  testator's  interest  in  it;  and  so  to  pass  a  fee,  which 
it  would  no  more  do  in  a  common  law  conveyance  than  if  there 
were  no  limitation  whatever.  For  though  Lord  Holt,  in  the 
case  of  The  CourUet^B  of  Bridgewaier  v.  The  Duke  of  BoUcn^  1 
Salk.  236,  says:  "  The  word  estate  is  genuB  generfdiMimum^  and 
comprehends  both  the  thing  and  the  interest,"  yet  that  was  in 
the  case  of  a  will;  and  Lord  Mansfield,  in  Mudge  v.  BHghif 
before  mentioned,  says:  "It  was  on  the  ground  of  the  judges 
laying  hold  of  any  expression  to  favor  the  intention,  that  a 
devise  of  all  one's  estate,  or  of  all  his  estate  at  A.,  passed  a 
fee."    See  also  2  Ld.  Baym.  81;  1  Salk.  234. 

In  the  case  before  us,  in  the  devises  to  his  two  sons,  he  gives 
to  Bobert  all  his  lands  at  Ochaneachy  Island  and  Finnqrwood, 
and  to  Theoderick  all  his  lands  at  Oargills,  without  any  words 
of  limitation  whatever.  The  word  estate  is  not  used  in  the 
devise,  nor  are  there  any  other  expressions  indicating  an  inten- 
tion to  give  a  fee. 

But  it  is  insisted  upon  at  thd  bar:  1.  That  his  intention  is 
apparent  from  the  relative  situation  of  the  testator  with  the  sev« 
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era!  deTisees;  since  he  could  not  intend  to  disinherit  the  grand- 
sons who  were  to  bear  his  namCi  in  favor  of  the  issue  of  a  wife 
and  daughter.  It  must  be  confessed  that  such  an  intention 
would  make  the  testator  invert  the  order  of  evexy  family  pro- 
vision; giving  sons  only  an  estate  for  life  in  lands,  for  whom 
perpetuities  would  generally  be  created,  if  not  restrained  by 
law,  and  instead  of  a  present  provision  for  a  wife,  give  her  a 
reversion  after  estates  for  life  to  her  infant  children;  from  which 
she  could  expect  no  benefit,  though  her  issue  by  a  second  hus- 
band might  take  the  estate  from  the  testator's  grandchildren. 
To  suppose  such  an  intention  in  the  testator  is  absurd  in  the 
extreme,  and  I  am  persuaded  that  there  is  no  person  who  be- 
lieves he  so  intended  it. 

2.  The  counsel  then  insisted  that,  rather  than  disappoint  this 
apparent  intention,  the  court  will  cany  the  word  estate  from 
the  preamble  to  each  clause  in  the  will,  so  as  to  bring  the  case 
within  the  rule  that  a  devise  of  the  estate  passes  a  fee.  In  op- 
X>osition  to  this,  Wright  v.  Wright^  8  Wils,  414,  is  cited,  and 
relied  upon  as  being  not  much  xmlike  the  present  case. 

In  this  case,  the  testator  sets  out  thus:  "As  touching  my  tem- 
poral estate,  I  give  and  dispose  thereof  as  f olloweth :  My  debts 
to  be  paid.  Item:  I  give  to  my  nephews,  Henry  and  Nathan,  a 
house  at  Leeds,  etc.  Item:  I  give  to  my  nephew  William  two 
houses  at  Seacrof t,"  etc.  After  giving  a  number  of  small  pecun- 
iary legacies,  he  adds:  ''  It  is  my  will  that  none  of  the  houses, 
etc.,  be  entered  into  until  after  the  death  of  my  executors;''  and 
makes  his  brother  executor.  It  was  determined  that  only  es- 
tates for  life  passed  to  the  nephews  in  the  houses,  and  Chief 
Justice  De  Grey  declared  that  there  was  no  case  where  the  tes- 
tator makes  use  of  these  words  or  the  like  words:  "As  touching 
the  disposition  of  all  my  temporal  estate,  I  give  and  dispose 
thereof  as  followeth,"  and  immediately  afterwards  devises  his 
several  estates,  or  his  several  lands,  to  divers  persons,  that  ever 
a  fee  was  determined  to  pass.  That  by  the  words,  all  my  estate, 
he  must  be  understood  to  mean  the  thing  (his  lands)  and  not 
the  quantity  of  estate  (the  fee). 

This  is  a  case  in  point,  and  rather  stronger,  since  an  argument 
in  favor  of  a  fee  might  have  been  drawn  from  the  reservation 
to  the  brother  for  life;  and  if  this  case  is  of  conclusive  authority, 
it  will  put  an  end  to  this  part  of  the  dispute.  But,  1.  Doev 
not  this  case  lose  its  weight  bj  proving  too  much  ?  For  it  \bjh 
down  the  principle  that  a  devise  of  all  the  testator's  estate 
mea^ui  the  thing  only,  and  not  his  interest;  from  which  it  would 
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follow  that,  by  such  a  deyise,  a  fee  would  not  pass  contrary  to 
the  whole  string  of  adjudications,  from  Lord  Holt  down  to  ihe^ 
present  day;  2.  If  the  assertion  of  the  chief  justice,  "that  there- 
is  no  case  where  the  word,  estate,  in  the  preamble,  had  been  ad- 
judged to  give  a  fee  in  lands  afterwards  deyised  without  limita- 
tion," be  true,  then  this  single  case  might  decide  the  present; 
but  if  it  shall  appear  to  be  unfounded,  it  will  evince  the  de- 
cision to  haye  been  made  without  due  consideration,  and  the^ 
authority  of  the  case  must  be  given  up. 

The  cases  cited  upon  that  occasion  were:  Hob.  65;  1  Salk. 
286;  1  Yem.  85;  Free.  Chan.  264;  2  Yem.  690;  8  P.  Wms.  295. 
Cole  T.  Bawliruion,  1  Salk.  264,  were  also  cited.  In  this  case- 
nothing  is  said  about  the  preamble,  but  the  devise  being  of  all 
the  testatrix's  estate,  right,  title  and  interest  in  whatever  she^ 
held  by  lease  from  Sir  John  Freeman,  and  also  the  house  called 
the  Bell  Tavern,  of  which  she  had  only  the  reversion  in  fee- 
after  an  estate  tail  in  the  son,  to  whom  she  devised  it;  the  whole^ 
was  considered  as  one  sentence,  tied  together  by  the  word  also, 
and  therefore  the  word  estate  was  carried  to  the  devise  of  the- 
Bell  Tavern,  so  as  to  pass  a  fee.  1  Salk.  236,  does  not  apply, 
for  there  the  word  estate  was  in  the  devise,  and  not  in  the  pre- 
amble. The  case  of  Murray  v.  Wise,  Free,  in  Chan.  264,  is  sus- 
ceptible of  the  same  answer. 

In  Beachcrqft  v.  Beachorofi,  2  Yem.  690,  the  preamble  is  stated 
and  referred  to  by  the  lord  chancellor,  when  he  says,  "my^ 
worldly  estate  comprises  all  he  had  in  the  world,  real  and  per- 
sonal." This,  however,  is  not  material,  since  the  word  estate  is- 
used  in  the  devise  itself.  But  this  hint  probably  gave  rise  to 
the  idea  of  looking  to  the  preamble  for  aid  in  this  pious  work 
of  fulfilling  the  vrill  of  the  dead. 

Tanner  t.  Wise,  8  P.  Wms.  294,  turned  upon  the  questioi^ 
whether  the  real  estate  was  comprehended  in  a  devise,  after  per- 
sonal bequests,  of  "all  the  rest  of  his  estate,  goods  and  chat- 
tels whatsoeyer,  real  and  personal,  to  his  wife."  Here  the  word 
estate,  in  the  devise,  being  explained  by  goods  and  chattels, 
would  naturally  mean  personal  estate;  nor  would  the  words  real 
and  personal  help  it,  as  there  might  be  chattels  real.  Becourse* 
was  therefore  had  to  the  preamble,  in  which  he  declared  his  in- 
tention to  dispose  of  all  his  temporal  estate,  which  the  counsel 
for  the  heir  insisted  more  properly  applied  to  personal  estate- 
and  leases  for  years,  which  were  in  their  nature  temporary 
and  would  wear  out  in  time,  than  to  permanent  real  estate. 
The  lord  chancellor,  referring  to  the  preamble,  also  says,  *'  the- 
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temporal  estate  means  the  same  as  worldly  "  estate,  or  all  a  man 
has  in  the  world,  real  or  personal,  and  adjudged  that  the  real 
estate  passed  to  the  wife  and  in  fee.  In  this  case,  also,  the  lord 
chancellor  furnished  an  instance  of  incorporating  the  words  of 
the  preamble  with  the  devise.  He  says:  "  Best  and  residue  are 
words  in  relation,  and  must  refer  to  some  estate  mentioned  be- 
fore." Now  here  was  an  estate  mentioned  before  his  temporal 
estate,  which  brought  it  to  signify  the  same  as  if  he  had  said, 
"  I  devise  the  rest  and  residue  of  all  my  temporal  estate." 

This  case  alone  might  have  made  the  chief  justice  pause,  at 
least,  before  he  made  the  bold  assertion  now  under  consideration. 
But  there  are  others  much  stronger.  Ibbet&m  t.  BeckwUh^  Gas. 
Temp.  Talbot,  157,  was  this:  The  testator  in  the  preamble  de- 
clares, "  as  touching  my  worldly  estate,  I  dispose  of  the  same  in 
manner  following:  To  my  sister,  Mary  Beckwith,  all  my  estate 
at  H.  in  hither  dale,  leasing  at  Crew,  and  all  my  estate  at  Cu- 
beck,  paying  and  discharging  all  legacies  before  charged  by  my 
father's  will.  To  my  loving  mother,  all  my  estate  at  Northwith- 
close,  North-doses,  and  my  farm  at  Boomer,  with  all  my  goods 
and  chattels,  for  her  life;  and  to  my  nephew,  Thomas  Dodsoi), 
after  her  death,  if  he  will  change  his  name  to  Beckwith;  if  not, 
I  give  him  twenty  pounds,  to  be  paid  him  for  life,  out  of  the 
closes,  and  farm,  which  I  give  her,  upon  that  refusal,  to  her  and 
her  heirs  forever." 

The  question  was,  if  Thomas  took  a  fee  in  that  which  was  de« 
vised  to  him,  after  the  death  of  the  mother,  or  only  an  estate 
for  life?  The  word  estate  is  in  the  devise  to  the  mother,  but 
must  be  descriptive  of  the  thing,  and  not  of  the  interest,  be- 
cause it  is  his  estate  at  Northwith-close,  which  means  the  same 
as  my  houses  and  lands  at  those  places;  and  though  the  lord 
chancellor  cites  some  oases,  to  prove  that  a  fee  will  pass  by  a 
devise  of  all  his  estate  at  or  in  such  a  place,  the  point  is  certainly 
very  disputable,  and  there  are  many  express  cases  to  the  contrary. 
However,  those  he  mentions  may  serve  to  show  the  grovnng 
influence  of  the  testator's  intention  over  rigid  rules  of  construc- 
tion; another  reason  why  it  must  be  descriptive  of  the  things 
and  not  of  the  interest,  is,  that  it  is  given  to  the  mother  for  life. 

However,  the  case  is  mentioned  for  the  sake  of  Lord  Talbot's 
reasoning  on  the  preamble,  enforced  in  his  usuaUy  clear  and 
perspicuous  manner.  He  says,  ''in  order  to  come  at  the  testa* 
tor's  intent,  the  whole  complexion  of  the  will  has  been  properly 
taken  into  consideration  on  both  sides.  The  words  worldly 
estate  in  the  preamble,  prove  him  to  have  had  his  whole  estate 
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in  view.  Indeed  he  might  have  made  but  a  partial  disposition 
afterwards;  but  if  the  will  be  general,  and  taken  in  one  sense. 
It  will  make  a  complete  disposition  of  the  whole,  and  in  another 
will  create  a  chasm,  and  leave  a  part  undisposed  of;  that  sense 
shall  prevail  which  is  agreeable  to  his  intention  to  dispose  of  the 
whole/'  To  apply  this  to  the  present  will,  which  has  the  same 
declaration  in  the  preamble,  has  the  testator  made  but  a  par* 
tial  disposition  of  his  lands  to  his  sons?  The  feudal  law  says  so, 
but  he  does  not,  since  he  gives  it  to  them  without  restraint  or 
direction  that  their  estate  shall  cease  at  any  fixed  period,  or  on 
any  event.  Is  not  this  the  veiy  case  Lord  Talbot  puts,  of  a  tes- 
tator using  general  words,  which,  he  says,  shall  be  so  construed, 
as  to  pass  a  fee,  because  that  will  best  agree  with  his  intention 
declared  in  the  preamble  to  dispose  of  the  whole  ?  So  far,  the 
case  may  not  apply  strongly,  as  there  is  no  residuary  clause,  and 
the  word  estate  is  in  the  devise. 

In  Orayson  v.  AUcinson,  1  Wils.  888,  the  testator,  after  declar- 
ing in  the  preamble  his  intention  to  dispose  of  all  hiis  temporal 
estates,  devises  several  legacies,  amongst  others  to  A.,  and  having 
empowered  him  to  sell  all  or  any  purt  of  his  real  or  personal 
estate,  for  payment  of  his  debts  and  legacies,  adds;  "  As  to  all 
the  rest  of  my  goods  and  chattels,  real  and  personal,  movable' 
and  immovable,  as  houses,  gardens,  tenements,  my  share  in  the 
•copper  works,  etc.,  I  gjve  to  the  said  A." 

The  question  was,  if  A.  took  a  fee,  or  a  life  estate  only  in  the 
:real  estate?    Here  were  no  words  of  limitation,  nor  was  the 
^ord  estate  used  in  the  devise,  which  was  of  houses,  gardens 
and  tenements,  and  the  preamble  must  be  referred  to  for  that 
important  word.    Lord  Hardwicke  doubted  at  first,  and  had  he 
as  hastily  decided  as  Chief  Justice  De  Orey  did,  he  might  also 
have  pronounced  that  the  word  estate  had  never  been  so  used 
or  applied,  and  adjudged  it  only  an  estate  for  life.    But  he 
searched  for  and  examined  the  principles  of  the  case;  and  then 
said  he  was  clear  in  his  opinion  that  a  fee  passed;  and  his  first 
and  third  reasons  inform  us  of  the  ground  of  his  conviction, 
which  was  the  cases  of  Beachcro/l  v.  Beachcrofl,  Tanner  v.  Wise^ 
and  IbbeUon  v.  BeckvoUh;  particularly  the  last,  for  he  repeats 
Lord  Talbot's  reasoning,  drawn  from  the  word  estate  in  the  pre- 
amble.   He  mentions  another  reason,  which  no  doubt  had  some 
influence,  namely,  that  the  estate  was  charged  with,  and  might 
be  sold  for  the  payment  of  debts  and  legacies.    But  this  I  con- 
sider as  the  weakest  argument,  and  placed  by  him,  as  such  gen- 
erally are,  in  the  middle,  between  the  two  stronger  ones.    For 
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his  power  to  sell  was  in  a  distinot  dsTise,  wbioh  he  inigkt  exer- 
cise at  all  events,  so  as  to  be  no  loser,  whether  he-  took  an 
estate  in  fee,  or  for  life  only,  in  the  residue. 

The  oases  of  Ooghitt  ▼.  Hod,  in  the  old  general  oonrt,  and 
MMead  ▼.  Hal^ead,  may  also  be  here  mentioned.  If  this  were 
a  new  case,  I  should  feel  no  hesitatioD  in  declaring  it  as  my 
opinion,  that  the  role,  as  applied  to  common  law  conveyances, 
did  not  extend  to  wills,  since  the  statute  respecting  them  allows 
men  to  dispose  of  their  lands,  not  by  any  technical  terms;  but 
at  their  will  and  pleasure.  But  since  we  have  precedents  to  fol- 
low, I  have  no  difficulty  in  thinking  myself  warranted  by  the 
opinions  of  those  great  men.  Lord  Oowper,  Lord  Talbot  and 
Lord  Haidwicke,  to  say,  that  by  connecting  the  word  estate  in 
the  preamble  with  the  devisee  to  the  two  sons,  a  fee-simple 
estate  passed  to  them  in  the  lands,  which  will  fulfill  the  will  of 
the  dead  and  settle  the  peace  of  the  family;  and  it  is  for  this 
purpose  that  the  point  has  been  so  thorougUy  investigated  and 
discussed.  Tet  as  the  cases  of  Dean  v.  OoMna,  referred  to  in 
MUchd  V.  Sideboitom,  Doug.  759,  as  well  as  the  principal  case, 
and  that  of  Wrighi  v.  Wright^  are  in  opposition,  the  point  is  left 
undetermined.  For  as  to  the  present  question,  let  this  point  be 
•determined  the  other  way,  it  will  not  warrant  a  recovery  against 
the  heir;  1.  Because  he  will  take  by  descent,  and  not  under 
the  will;  and,  2.  Because  the  reversion  in  neither  of  the  son's 
lands  will  pass  by  the  residuary  clause. 

1.  The  rule  is,  that  where  the  testator  makes  the  same  dispo- 
sition to  the  heir  which  the  law  would  have  made,  or  where  it  is 
made  in  such  general  terms  that  the  intention  is  left  doubtful, 
the  heir  shall  take  by  descent,  as  his  better  title,  and  not  under 
the  will.  2  Bac.  79;  Mod.  Oa.  Law  and  Eq.  23;  1  Ld.  Baym. 
728.  Here  is  a  devise  of  lands  to  the  heir,  unlimited  as  to  es* 
iate,  unincumbered  with  any  charge,  and  therefore  it  amotmts 
to  no  more  than  pointing  out  the  lands  which  his  heir  should 
take  by  descent. 

la  Smiih  v.  Ihigga,  1  Str.  417,  it  was  determined  thatadeviae 
in  fee,  by  a  mother  to  her  daughter,  who  was  her  heir,  would 
not  make  the  daughter  a  purchaser,  so  as  to  cast  the  descent 
from  her  upon  the  heir  on  the  part  of  the  father.  In  Beach- 
•croft  V.  Beac^cirqft^  a  dose  in  St.  Peter's  Derby  is  devised  to  Sir 
Bobert  (who  was  probably  heir),  without  limitation;  the  rever- 
-sion  is  never  mentioned  as  having  passed  either  to  the  wife,  or  to 
4he  brother,  Joseph,  imder  the  residuary  devise.  I  was  very 
attentive,  during  the  argument,  to  discover  if  any  cases  were 
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cited  of  a  demise  of  lands  to  an  heir,  mthoat  linutation,  where 
the  reTeredon  was  adjudged  to  pass  to  another  under  a  residoaiy 
clause,  in  the  same  will,  howeyer  large  and  comprehensive  the 
words  might  be;  not  recollecting  any  such,  and  inclining  to 
believe,  from  the  feudal  reasoning  and  principles  favoring  the 
heir,  that  none  such  were  to  be  found.  The  gentleman  of  coun- 
sel for  the  appellee  (whose  laborious  researches  on  such  oc- 
casions are  pleasing  to  the  court,  as  thej  generally  impress  an 
opinion  that  what  is  not  produced  by  him  in  favor  of  the  side 
he  advocates  does  not  exist),  veiy  candidly  acknowledged  he 
could  find  no  such  case,  except  one  in  Feame's  Essay  on  Con- 
tingent Remainders,  page  170;  and  I  believe  that  gentleman, 
on  reviewing  this  case,  will  think  it  not  a  sufficient  foundation 
for  an  exception  to  his  admission.  In  a  subsequent  page,  the 
author  says :  ' '  It  sometimes  happens  that  a  remainder  is  limited, 
in  words  which  seem  to  import  a  contingency,  though,  in  fact, 
they  mean  no  more  than  would  have  been  implied  without  them, 
or  do  not  amount  to  a  condition  precedent,  but  denote  the  time 
when  the  remainder  is  to  vest  in  possession."  This  he  illus- 
trates by  several  casesin  the  page  which  was  read  by  the  coun- 
sel; and  then,  for  the  same  purpose,  he  quotes  the  case  of 
IbrteKue  v.  Ahboi^  from  Pollexfen  and  Sir  Thomas  Jones.  A 
testator  devises  a  house  to  each  of  his  eldest  sons  and  three 
other  children,  without  words  of  limitation,  but  wiUed  that  if 
either  of  his  said  children  should  die,  then  the  houses  should 
be  divided  between  those  that  were  living.  The  eldest  eon  died, 
and  it  was  contended  that  the  limitation  over  to  the  children 
then  living  was  a  contingent  remainder  to  the  survivors;  that 
the  eldest  son's  estate,  for  life,  in  the  house  was  merged  in  the 
fee,  which  descended  upon  him  as  heir,  and  destroyed  the  con- 
tingent remainder.  But  it  was  adjudged  not  to  be  a  contingent 
but  a  vested  remainder;  each  child  took  a  particular  estate  in 
the  house  devised  to  him,  with  a  vested  remainder  to  the  others 
for  their  lives. 

As  this  case  applied  to  the  author's  position,  there  was  an  ap* 
peafaince  of  contingency  in  the  words  ''if  either  of  my  children 
die,''  yet  it  being  certain  that  they  must  die,  there  was  really 
nothing  contingent  in  the  event,  and  therefore  it  was  a  vested 
remainder  on  the  death  of  a  child.  To  the  present  case  it  does 
not  apply  at  all,  since  there  was  an  express  remainder  devised 
upon  the  death  of  the  eldest,  as  well  of  the  other  sons,  which 
does  not  prove  that  where  there  is  a  devise  of  lands  to  the  heii 
without  words  of  limitation,  the  reversion  in  fee  will  pass  to  an- 
other by  a  general  residuary  clause  in  the  same  wilL 
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In  Peal  t.  Powell^  Amb.  887,  though  there  was  an  appearanoe 
of  intention  that  the  eldest  son  should  take  the  freehold  lands, 
by  his  being  directed  to  confiim  the  leasehold  lands  to  Giles,  yet 
there  was  no  demise  of  any  kind  to  the  eldest  son  to  take  those 
freehold  lands  out  of  the  general  devise  of  all  the  rest  and  resi- 
due of  his  estate,  real  and  personal. 

In  Urry,  eic.  t.  Harvey,  5  Burr.  2638,  the  lands  were  not  par- 
ticularly devised  to  any  person,  and  adjudged  to  pass  to  the  wife 
by  a  devise  of  all  the  rest  and  residue  of  his  estate  whatsoever  and 
wheresoeyer.  And  Lord  Mansfield  says,  "  the  word  estate  car- 
ries everything,  unless  tied  down  by  particular  expressions/'  In 
the  case  before  us  there  is  an  express  devise  of  the  landsin  ques- 
tion to  the  heir,  without  limiting  the  duration  of  his  estate, 
leaving  it  to  the  fee  which  the  law  casts  upon  him,  which  acts 
exclusively  of  this  sul^ect  upon  the  words  rest  and  residue  of 
my  estate,  and  ties  them  down  to  other  estates  not  disposed  of  in 
former  parts  of  the  will. 

So  much  for  what  is  particular  in  respect  to  the  heir.  Lei 
us  now: 

2.  Inquire  in  general,  whether  in  any  case  of  lands  devised 
without  limitation,  where  only  an  estate  for  life  shall  be  sup- 
posed to  pass,  the  reversion  in  fee  will  pass  by  a  general  devise, 
of  all  the  rest  of  the  estate,  real  and  personij.  The  word  rest 
is  a  relative  term,  and  refers  to  the  whole  of  a  subject  before 
contemplated  by  the  testator.  That  subject  here  was  all  the 
testator's  property,  which  the  preamble  shows  he  placed  in  hia 
view,  in  one  collected  mass  of  lands,  slaves,  stocks,  etc.  In  his 
disposition  he  takes  out  for  Robert  two  tracts  of  land,  six  slaves 
and  ten  horses;  for  Theoderick,  one  tract  of  land,  two  slaves 
and  the  same  number  of  horses;  the  rest  to  his  wife  and 
daughter;  rather  too  considerable,  and,  therefore,  he  excepts  & 
young  negro  girl  for  Theoderick.  Strange  that  he  should  do  so, 
and  yet  leave  in  it  the  more  yaluable  reversions  of  the  three 
tracts  of  land  given  to  the  two  sons. 

A  plain  man  would  understand  this  word  rest  to  mean,  what 
remained  of  the  mass  of  properly  undisposed  of,  and  would 
never  suppose  it  could  reach  what  had  been  given  to  the  eons, 
at  any  period  or  on  any  event,  since  the  testator  had  not  ap- 
pointed any  time  or  any  event  on  which  their  rights  were  to 


It  is  true  a  testator  might  devise  lands  for  years,  or  for  life, 
and  limit  no  particular  remainder,  and,  in  that  case,  the  rever- 
sion would  pass  in  the  residuary  clause.  Skin.  150;  Alleyn,  28;  2 
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Yen.285;2Y6rn.461,621;Eq.Ca.Ab.311;8Atk«486.  Intheae 
cases  the  testator,  haying  given  a  limited  estate,  shows  his  inten- 
tion, that  on  the  termination  of  that  estate,  the  land  should  return 
into  the  mass  of  his  property,  and  making  no  further  particular 
disposition  of  it,  means  it  shall  pass  in  the  residue. 

But  in  a  general  devise  of  lands,  without  limitation,  I  will 
not  say  there  is  no  case,  but  I  have  not  met  with  one,  which 
determines  that  the  reversion  will  pass  by  a  general  residuazy 
devise  in  the  same  will. 

And  the  distinction  is  9bvious;  since,  by  such  a  devise,  the 
testator  means  to  give  a  fee,  as  the  judges  iJl  agree,  and,  there- 
fore, he  could  not  intend  to  include  it  in  the  residue.  If  the 
devise  must  lose  the  land  upon  the  rule  of  law,  it  goes  to  the 
heir,  for  whose  benefit  the  rule  was  made. 

In  Davis  v.  Saunders,  2  W.  Bl.  786,  and  Cowp.  420,  a  devise 
to  the  eldest  son  and  his  wife  for  life,  remainder  to  their  eldest 
aons  and  his  heirs;  if  no  male  issue,  to  daughters  and  their 
heirs,  and  if  they  die  without  issue,  to  the  testator's  right  heirs. 
To  his  son-in-law,  Humphrey  Davis,  and  his  heirs,  he  gives  all 
his  estates,  freehold,  copyhold,  tenements  and  premises,  not 
before  devised,  for  payment  of  debts,  and  the  surplus  to  be 
equally  divided  amongst  his  children;  and  then  he  devises  all 
the  residue  and  remainder  of  his  estate,  real  and  personal,  to 
the  said  H.  Davis.  The  eldest  son  and  his  wife  died,  and  never 
had  issue.  The  question  was,  if  his  reversion  passed  to  H. 
Davis;  and  it  was  determined  that  the  devise  to  right  heirs, 
though  nugatory,  excluded  it  from  passing,  as  part  of  the  resi- 
duum, though  latent  reversions  might  pass. 

Strong  v.  Mervyn,  2  Burr.  912.  Audley  Mervyn  seised  in  fee 
of  lands  in  Tyrone,  on  the  marriage  of  Henry,  his  eldest  son, 
settled  those  lan^s  to  the  use  of  himself  for  life,  remainder  to 
Henry  for  life,  remainder  to  the  first  and  other  sons  of  the  mar- 
riage in  the  usual  form,  remainder  to  the  right  heirs  of  Audley, 
the  father.  The  father  seised  of  other  lands,  by  his  will  devised 
several  parcels  by  specific  descriptions  in  the  counties  of  Tyrone 
and  Meath,  '*  and  also  all  the  other  lands,  tenements  and  hered- 
itaments in  the  said  counties  of  Tyrone  and  Meath,  or  either  of 
them,  whereof  I  am  seised  in  fee-simple,  or  of  which  any  other 
person  is  seised  in  trust  for  me  to  his  wife  Olivia,''  in  toist  for 
several  purposes.  Henry  afterwards  dying  without  issue,  the 
question  was,  if  the  reversion  in  fee  of  the  lands  settled  on  him 
at  his  marriage  passed  by  the  general  residuary  devise  to  hia 
wife?    It  was  determined  in  Ireland  that  it  did  pass;  but  upon 
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a  writ  of  error,  the  whole  of  the  court  of  king's  bench  in  Eng- 
land  decided  that  it  did  not.  Among  other  reasons  given  by 
Lord  Mansfield,  he  says:  ''If  the  question  had  been  between 
the  issue  male  of  Henry  by  a  second  wife,  and  the  residuary 
dcTisee,  could  it  possibly  be  imagined  that  the  testator 
intended  in  such  a  case,  that  Henry's  sons  by  a  second  wife 
should  be  disinherited?  and  yet  they  must  have  been  so,  if  the 
reversion  of  this  settled  estate  passed  by  this  devise." 

If  it  could  not  be  imagined  that  the  testator  there  intended 
to  disinherit  remote  and  barely  possible  children  of  his  son  by 
a  second  wife,  when  he  had  a  first  wife  living,  whose  children 
were  provided  for,  much  less  can  it  be  imagined  that  the  testator 
in  this  case  intended  to  disinherit  all  the  children  of  his  sons 
by  any  wives,  by  devising  these  reversions  in  this  residuary 
clause;  and  what  gives  additional  weight  to  the  objection  is, 
that  we  are  all  satisfied  that  the  testator  believed  he  had  fully 
disposed  of  the  lands  to  his  sons,  and  had  no  reversion  to  pass 
by  the  residuary  clause. 

If  the  law  raises  that  reversion  contraiy  to  hia  intention,  the 
law  must  dispose  of  it,  since  he  has  not,  and  give  it  to  the  heir 
at  law.  It  might  have  had  some  weight  (though  but  little)  to 
prove  these  reversions,  included,  if  there  had  not  been  other 
lands  undisposed  of,  to  have  satisfied  the  words  real  estate.  See 
the  reasoning  of  the  court  upon  this  point  in  the  case  of  Knots- 
ford  V.  Gardiner,  2  Atk.  450.  And  if  in  that  case  it  was  thought 
that  the  testator  could  not  intend  to  mangle  a  tenement  by  sep- 
arating the  freehold  from  the  leasehold,  to  give  part  to  his  wife 
from  his  only  child,  who  was  a  daughter,  it  would  seem  equally 
or  more  strange  that  this  testator  should  mean  to  mangle  the 
interest  in  these  lands  to  give  the  inheritance  from  his  sons  to 
his  wife  and  daughter.  See  1  P.  Wms.  286,  where  it  is  decided, 
that  under  a  devise  ''of  all  his  freehold  lands,''  if  there  be  none, 
leasehold  shall  pass  rather  than  defeat  the  will.  2  Bao.  Ab.  92; 
1  Boll's  Ab.  613;  a  man  seised  in  fee  of  three  tenements,  and 
possessor  of  a  lease  for  years,  and  also  of  goods,  devises  two 
tenements  to  one  of  his  sons,  and  the  other  to  a  daughter,  and 
adds:  ' '  I  make  my  two  sons  executors  of  all  my  goods,  movable 
and  immovable,  and  all  my  lands,  debts,  dues  and  demands;" 
determined,  that  no  estate  passed  in  the  three  tenements  (I  sup- 
pose in  the  reversion),  because  the  words  all  my  lands,  might  be 
satisfied  with  the  leasehold  lands. 

The  case  of  a  devise  of  lands  to  A.  in  fee,  and  of  all  the  red- 
due  of  his  real  and  personal  estate  to  B.  and  0.,  isstated  in  Oood* 


il6  HOYLE  V.  TouNG.  [Virginia^ 

righi  t.  Opie,  8  Mod.  123,  and  in  Wright  y.  Home,  Id.  221.  A. 
dies  in  the  iestator'B  life-time,  anl  the  question  was,  if  his  lands 
passed  to  the  residoaxy  deyisees  or  descended  to  the  heir?  In 
lx>th  the  reasoning  is  strong  for  the  heir,  bat  neither  is  deter- 
mined; it  is  strange  that  in  so  plain  a  case  it  should  not.  For 
if  a  nugaioiy  limitation  to  the  right  heirs,  nugatory  because  it 
does  what  the  law  would  do  without  it,  shall  prevent  that  rever- 
sion from  passing  in  the  residue,  much  more  shall  an  actual  de- 
vise, effectual  at  the  time,  but  defeated  by  a  subsequent  accident, 
prevent  that  land  from  passing  in  the  residue.  Upon  the  whole, 
we  think  the  law  is  with  the  appellant,  and  therefore  reverse 
the  judgment  of  the  district  court. 


This  case  is  reoognised  as  a  leading  authority  in  the  courts  of  Virginia  on 
the  oonstraction  of  wills.  It  is  cited  with  approval  in  MUwa  v.  Bedgoodf  9 
Leigh.  375^  377;  Fatover  v.  Fawver,  6  Gratt  245;  Lueat  v.  Ih^teid,  Id.  463; 
WoolUm  V.  Btdd,  12  Id.  205;  Hooe  v.  ffooe,  13  Id.  247,  254  In  WooU<m  v. 
Bedd,  it  was  held  by  Lee,  J.,  that  "an  investigation  into  the  state  of  facts 
under  which  the  will  was  made  will  often  materially  aid  in  elucidating  the 
scheme  which  the  testator  had  in  his  mind  for  the  disposition  of  his  estate. 
Hence,  he  will  endeavor  to  place  himself  in  the  situation  of  the  penon 
whose  language  he  is  called  on  to  interpret;  and  as  this  can  only  be  done  by 
the  aid  of  extrinsic  evidence,  such  evidence  may  be  resorted  to  for  the  pur- 
pose of  showing  the  situation  of  the  testator  and  the  state  of  hib  family,  and 
of  his  property  at  the  time  of  making  hb  wilL  And,  generally,  evidence 
may  be  received  as  to  any  facts  known  to  the  testator  which  may  reasons* 
bly  be  suppoaed  to  have  influenced  him  in  the  disposition  of  his  property, 
and  as  to  all  the  surrounding  circumstances  at  the  time  of  mi^lring  the  wilL 
Wigram  on  Admission  of  Ex.  £v.  p  11  e<  m^.;  Prop.  5,  51;  Id.  57;  Smith 
v.  Bell,  6  Pet  68,  75;  Doe  v.  Martm,  1  Nev.  &  Mann,  524;  Shelton  v.  Shel- 
Urn,  1  Wash.  53;  Kennon  v.  McBobertt,  Id.  96, 102;  Ellis  v.  Merrimae  Bridge 
Co.  2  Pick.  253;  Bramardv.  Coudry,  16  Conn.  L'*  SoeBeaUy.  Hoimee,  6 
Harr.  &  J.  224;  and  the  case  of  RutUm  v.  jSmjAmi,  in  Penmylvsnia*  re* 
ported  on  p.  283  where  the  same  subject  is  considsnd. 


HoTLE  V.  Young. 

[1  WAonMonai,  ISO.] 
fiLAHDSB— WOBDS  AFTECTINa  OKB'S  BUSINBSS  CHASACTBB.^In  snso- 

tion  of  slander,  the  declaration  stated  that  the  defendant,  with  inten- 
tion to  injure  the  reputation  of  the  plaintiff  as  a  merchant,  falsely  and 
maliciously  spoke  of  him,  then  being  a  merchant,  the  following  words: 
"Mr.  Young,  I  must  tell  you  that  you  have  received  more  tobacco 
than  you  have  accounted  for  to  the  house,"  meaning  the  mercantile 
house  of  which  the  plaintiff  and  defendant  were  partners.  No  colUh 
qwnim  was  laid.  It  was  held  thai  these  words  were  clearly  actionable, 
as  importing  a  chaige  against  the  plaintiff  in  hb  mercantile  chancter. 
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AoTXON  of  slander  brought  by  the  respondent  in  the  district 
<K>urt  of  Pittsburg.  The  declaration  stated  that  the  plaintiff 
MnLR  a  merchant  of  good  fame,  and  free  from  the  crime  of  em- 
bezzlement or  keeping  false  and  unjust  accounts,  and  that  the 
•defendant,  not  ignorant,  etc.,  but  maliciously  intending  to  de- 
prive him  of  his  reputation  as  a  merchant,  and  to'  subject  him 
to  infamy,  etc.,  falsely  spoke  oi  the  plaintiff,  then  being  a  mer- 
chant, certain  false  words,  to  the  following  purport :  ' '  Mr.  Young, 
I  must  tell  you  that  you  have  received  more  tobacco  than  you 
have  accounted  for  to  the  house,"  meaning  the  mercantile  house 
of  which  the  plaintiff  and  defendant  were  partners.  No  collo- 
quium was  laid.  Plea,  not  guilty.  At  the  trial,  the  defendant 
offered  a  demurrer  to  the  evidence,  stating  the  testimony  on  the 
part  of  the  plaintiff,  which  the  plaintiff  objected  to,  because 
the  defendant  had  given  evidence  on  his  part.  The  court  re- 
fused to  accept  the  demurrer,  and  the  defendant  excepted. 
Verdict  and  judgment  for  the  plaintiff,  from  which  the  defendant 
appealed. 

Campbell  and  Wickham,  for  the  appellants,  argued  that  words 
spoken  of  a  person  in  his  official  or  professional  character,  to  be 
actionable,  ought  to  be  made  to  apply  to  the  person  in  that  par- 
ticular character  by  laying  a  colloquium,  2  Esp.  236,  and,  more- 
over, the  words  are  too  general.    2  Esp.  252. 

The  court,  having  given  its  opinion  on  the  question  regarding 
the  demurrer  to  the  evidence,  thus  noticed  ttie  main  point  in 
the  case: 

The  PEEsmENT.  To  consider  the  main  question  relied  upon 
in  this  court,  upon  principle:  The  law  has  liberally  provided 
remedies  for  eve^y  person  injured  in  his  person,  property,  or 
reputation.  The  plaintiff  in  this  case  complains  of  wrong  done 
to  his  character.  The  jury  think  this  complaint  well  founded, 
and  that  he  has  sustained  damage  thereby  to  a  certain  amount 
Yet  the  court  is  applied  to  to  set  aside  the  verdict,  by  declaring 
that  the  words  charged  in  the  declaration  are  not  actionable. 
If  a  man  be  injured  in  his  property,  to  the  value  of  five  shil- 
lings, he  may  recover  reparation  therefor,  and  yet,  if  the  injury, 
though  an  hundred  times  more  grievous,  be  offered  to  his  repu- 
tation, it  is  said  he  is  without  redress  by  the  principles  of  law, 
though  the  fact  be  established  by  a  juiy.  If  the  books  be  con- 
sulted, it  will  be  found  that,  in  ancient  times,  the  judges;  to 
discourage  the  action  of  slander,  were  very  rigid  indeed  in  their 
decisions,  from  whence  arose  the  doctrine,  long  since  exploded, 
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« 
that  words  should  be  taken  in  mUiori  sensu,    Disoovering  afteiv 

wards  that  slanders  were,  by  this  means,  encouraged,  a  more 
rational  and  just  principle  was  introduced,  viz:  "That  words 
should  be  understood  in  the  sense  they  were  understood  by  the 
bystanders."  In  the  case  of  Sow  t.  Prinne,  2  Ld.  Baym«  812, 
it  was  decided  that  to  charge  a  man  with  evil  principles  was  ac- 
tionable. In  the  present  case,  the  words  laid  in  the  dedaxation 
clearly  import  a  charge  against  the  defendant  in  his  mercantile 
character.  The  declaration  states  him  to  be  a  merchant,  and 
the  whole  of  it  taken  together  shows  that  the  words  were  spoken 
of  him  as  such.  It  was  contended  that  the  words  do  not,  in 
themselves,  import  a  charge  against  his  reputation.  We  admit 
that  they  might  have  been  innocent.  One  man  may  properly 
say  to  another,  in  private,  by  way  of  asking  for  information,  or 
in  the  necessary  discussion  of  a  disputed  point,  that  that  other 
had  not  accounted  for  property  placed  in  his  hands.  The  case 
is  quite  different  here;  the  charge  is  made  publicly;  it  is  laid  to 
have  been  maliciously  spoken,  with  intent  to  injure  the  plaintiff, 
and  so  the  jury  have  found  it.  After  this,  it  would  be  highly^ 
improper  in  the  court  to  set  aside  the  verdict. 
The  judgment  must  be  affirmed. 


In  TowTUBend,  on  Slander  and  Libel,  3d  ed.  p.  197»  it  Ib  said,  citing 
case  among  others :  "After  verdict,  all  avennents  on  the  side  of  the  sao- 
ceasfnl  party,  which  were  involved  in  the  issue  tried,  will  be  taken  to  have- 
been  duly  proved,  unless  the  oontzary  appear  upon  the  record;  and  thus, 
after  verdict  for  plaintiff,  if  the  language  published  may,  in  its  ordinary 
acceptation  and  without  the  aid  of  extrinsic  drcuniBtances,  be  reasonably 
understood  as  having  an  actionable  meaning,  judgment  will  not  be  airested 
upon  the  ground  that  the  inducement  and  inuendoes  do  not  sufficiently 
apply  the  language  to  the  plaintiff,  nor  because  the  inuendoes^  so  fsr  aa 
they  apply  to  the  plaintiff,  are  unwarranted." 

Words  are  slanderous  and  actionable,  per  m^  when  they  are  spoken  of  one- 
in  his  office,  profession,  trade  or  servitude.  Stephen,  N.  P.  2566;  2  Kent 
Com.  16;  Ottrom  v.  CaOnw,  6  Wend.  263;  Ohaddoek  v.  BHggM,  13  Maas. 
248;  DavisY.  Dovw,  1  Nott.  &  McCoid,  290;  Orrv.  JShqfield,  66  Me.  483; 
FowUs  V.  Bowen,  30  N.  Y.  220;  FUtgertM  v.  EecyiM,  61  Barb.  484;  Inom 
V.  Brandwaod,  2  Hurlst  &  Colt  060;  fTcKtin  v.  Hall,  L.  R.,  3  Q.  B.  396L 
Thus  to  say  ol  an  attorney,  "  he  is  more  a  lawyer  than  the  devil:"  Day  v» 
Bidler,  3  Wils.  69;  or,  *<he  deserves  to  be  struck  off  the  roll:"  PkilUp§  v. 
•/aiMon,  2  Esp.  N.  P.  C.  624;  or,  "  he  is  not  a  man  of  integrity,  and  is  not 
to  be  trusted.  He  will  take  fees  on  both  sides  of  a  cause:"  Cklpman  v. 
Cooh,  2  Tyler,  456;  or,  to  charge  him  with  ignorance  or  want  of  skill  in 
general:  Foot  v.  Brown,  8  Johns.  64  8o  to  chaige  a  deigyman  with  par- 
ticular instances  of  drunkenness:  MeMiBm  v.  BMk,  1  Bran.  178;  thoa^ 
the'dedaration  contain  no  eollogmium  of  his  office  or  profession:  OkaeUbek 
V.  BriggB,  smpra;  and  so  if  the  imputation  of  incon^eney:  Jkwunrut  r. 
ffarmg,  6  Cow.  76. 
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And  to  diaige  a  physiciAn  as  "  a  dadmed  rascal,**  in  a  oonTenation  con- 
cendng  his  professional  skiU:  Brown  v,  iftnw,  2  Rep.  Con.  Ct  235.  See 
Starkie  on  Slander,  100  ei  aeq.  So  to  say  of  a  merchant,  that  a  debt  will 
be  lost  because  he  is  onable  to  pay  it:  MoU  ▼.  Oomtioek,  7  Cow.  654;  or, 
"  you  keep  false  books,  and  I  can  prove  it:"  Bckchu  v.  RiehardMn^  5  Johns. 
476;  BurUh  v.  Nickereon^  17  Johns.  217;  or,  of  a  com  vendor,  "you  are  a 
rogue  and  a  swindling  rascal;  you  delivered  me  one  hundred  bushels  of 
oats  worse  by  sixpence  a  bushel  than  I  bargained  for:**  Thomas  v.  Jackaon, 
d  Bing.  104;  or,  of  a  drover,  "he  is  a  bankrupt  and  is  not  able  to  pay  his 
just  debts:"  Levns  v.  Hawley,  2  Day,  496^ 

It  is  a  general  rule,  that  "words  not  actionable  in  themselves  are  not 
actionable  when  spoken  of  one  in  an  office,  profession  or  trade,  unless  they 
relate  to  him  in  his  office,  eta*'  Com.  Dig.,  Action  for  Defam.  D.  27| 
Doylt^  T.  BoberUf  2  Bing.  N.  C.  835.  So  it  is  not  actionable  to  say  of  an 
attorney,  "  he  has  defrauded  his  creditors,  and  has  been  horsewhipped  off 
the  course  at  Doncaster:'*  DoyUy  v.  Roberta,  So  Bronson,  J.,  says  in  Van 
ToMel  V.  Copron^  1  Denio.  252:  "  It  is  not  enough  that  the  words  may  tend 
to  injure  him  in  his  office  or  calling,  unless  they  are  spoken  of  him  in  his 
official  or  business  character.**  See  on  this  point,  OakUp  ▼.  Farrinffiont 
nported  on  p.  107. 


Pleasants  et  al.  v.  Boss. 

[1  WAnOMlQH,  188.] 

What  will  be  Coksidbbed  an  Awabd.— The  oourt  of  chancery  having 
directed  an  issue,  the  parties  agreed  to  waive  the  trial  by  jury,  and  to 
submit  the  question  to  certain  persons  mutually  chosen  hy  them,  whose 
report  should  be  certified  to  the  chancellor  in  lieu  of  a  verdict,  and  it 
was  held  that  the  court  must  consider  the  report  an  award,  to  be  gov- 
erned by  the  same  rules  and  principles  which  prevail  in  cases  of  awards. 

When  awabd  set  aside. — ^To  authorize  the  setting  aside  of  an  award  for 
a  mistake  by  the  arbitrators,  either  of  law  or  fact,  the  mistake  must 
appear  on  its  face;  or  If  they  will  certify  the  principles  on  which  they 
decided,  the  oourt  will  set  aside  the  award  if  they  appear  to  have  acted 
under  a  mistake.  Affidavits  may  be  introduced,  but  th^y  must  go  to 
prove  partiality  or  misbehavior  of  the  arbitratora 

Issue  fbom  Coubt  of  Chanceby.— When  an  issue  is  tried,  it  is  under 
the  superintendence  of  the  court,  who  will  prevent  the  introduction  of 
improper  testimony;  and  if  the  verdict  be  against  evidence  the  court 
wiU  so  certify,  and  the  chancellor  will  not  be  satisfied  with  it  If  no. 
certificate  be  given,  still  the  chancellor  may  direct  a  new  trial,  on  affi- 
davits tending  to  prove  misbehavior  in  the  jury,  but  not  that  their  ver« 
diet  is  against  evidence. 

Upon  an  appeal  formerly  taken  in  this  cause  from  the  high 
court  of  chanceiy,  this  court  having  ordered  an  issue  to  be 
directed  by  the  court  of  chancery  to  try  ''  what  was  the  current 
and  average  price  in  sterling  money,  on  the  eighteenth  day  of 
April,  1781,  of  tobacco  passed  at  the  inspections  of  Page's, 
Bichmond,  Manchester  and  Petersburg,"  the  issue  was  made  up 
29 
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accordingly  and  directed  to  be  tried  in  the  district  court  of 
Bichmond. '  The  parties  waiving  the  trial  by  jury,  consented  to 
submit  the  decision  of  the  issue  to  five  persons  appointed  by 
them  for  that  purpose,  or  to  any  three  of  them,  and  that  their 
report  should  be  certified  and  returned  into  the  high  court  of 
chanceiy,  in  lieu  of  and  to  have  the  same  effect  as  the  verdict  of 
a  jury.  The  referees  determined  that  the  current  and  average 
price  in  sterling  money  on  the  eighteenth  April,  1781,  of  tobacco 
passed  at  the  inspection  of  Page's,  Bichmond,  Manchester  and 
Petersburg,  was  seventeen  shillings  and  sixpence  one-third  hun- 
dred weight. 

This  report  being  certified  into  the  court  of  chanceiy  the 
appellants  filed  a  bill  to  set  it  aside,  on  the  ground  that  the  ref- 
erees had  made  a  palpable  mistake  in  the  rule  they  adopted  for 
ascertaining  the  current  and  average  price  in  sterling  money  of 
the  tobacco,  at  the  time  above-mentioned.  That  instead  of  taking 
the  current  and  average  sterling  price  of  the  tobacco  as  it  was 
bought  and  sold  just  previous  and  subsequent  to  the  eighteenth 
April,  1781,  there  being  no  proof  of  any  purchases  having  been 
made  on  that  day,  the  referees  had  fixed  a  paper  money  price  to 
the  tobacco  and  then  applied  the  scale  of  depreciation  to  that  sum, 
in  order  to  gain  the  specie  value,  which  they  again  converted 
into  sterling  money,  according  to  the  rates  of  exchange  in  the 
northern  states,  where  it  varied  considerably  from  what  it  was  in 
Tiiginia.  That  the  result  produced  in  no  manner  corresponded 
with  the  sterling  value  of  the  tobacco  at  that  time.  The  biU  was 
Accompanied  by  affidavits  stating  that  the  sterling  price  of  the 
tobacco  just  before  and  after  the  time  mentioned  varied  from 
0ix  shillings  to  twelve  shillings. 

No  answer  to  this  bill  was  filed,  and  the  court  entered  a  decree 
lenistaining  the  report  of  the  referees.  From  this  decree  an 
appeal  was  taken. 

The  PaisiDEirr  delivered  the  opinion  of  the  court:  The  issue 
directed  in  this  cause  was  intended  to  satisfy  the  conscience  of 
the  chancellor.  It  appears  that  his  conscience  was  satisfied, 
and  there  is  no  doubt  but  that  his  decree  vnw  fonned  in  strict 
conformity  with  the  conviction  thereby  produced.  But  as  this 
court  has  the  power  of  examining  and  correcting  his  decrees,  we 
must  be  guided  by  the  same  conscientious  principles,  and  if  we 
are  not  satisfied  with  the  award  we  must  pronounce  that  he 
ought  not  to  have  been  satisfied.  For  myself,  I  am  so  far  from 
being  satisfied  that  the  price  is  rightly  fixed  that  I  feel  the  full* 
ost  conviction  on  my  mind  of  the  contraiy. 
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But  the  difficulty  is  how  we  are  to  discoTer  the  principles 
opon  which  the  decision  of  the  referees  was  really  made,  and 
how  the  subject  is  to  come  before  the  court  ?  If  we  consider  the 
persons  chosen  by  the  parties  in  the  light  of  arbitrators,  and 
that  the  objection  is  made  on  the  ground  of  mistake  as  to  facts 
or  principles,  the  answer  is,  that  this  mistake  must  appear  upon 
the  face  of  the  award;  and  in  this  case  there  is  no  such  ground 
of  objection.  Affidayits  may  be  introduced,  but  they  must  tend 
to  prove  partiality  or  misbehavior  in  the  arbitrators,  and  not  mis- 
take in  law  or  fact.  When  an  issue  is  to  be  tried  it  is  under 
the  superintendence  of  the  court,  who  will  prevent  the  introduc- 
tion of  improper  testimony;  and  if  the  verdict  be  against  evi- 
dence, they  will  certify  this  together  with  the  verdict  and  the 
chancellor  will  not  be  satisfied.  If  no  such  certificate  be  made, 
still  the  chancellor  will  in  some  instances  direct  a  new  trial,  on  affi- 
davits proving  misbehavior  in  the  jury,  afterwards  discovered. 
But  this  he  will  not  do  upon  affidavits  tending  to  prove  that  the 
verdict  is  contrary  to  evidence.  The  parties  have  in  this  in- 
stance substituted  referees  for  the  court  and  jury,  and  the  ques- 
tion is,  whether  the  party  objecting  to  the  report  is  bound  by  it 
as  if  it  had  been  a  verdict  certified  without  exception,  and  must 
abide  the  consequence  of  his  own  act  in  taking  the  case  out  of  its 
legal  course,  or  whether  he  may  bring  the  mistaken  principles  on 
which  the  referees  proceeded  before  the  court  as  a  ground  for  a 
new  trial  of  the  issue? 

If  the  referees  had  certified  the  principles  upon  which  thej 
proceeded,  there  would  seem  to  be  no  difficulty,  it  would  come 
within  the  reason  of  those  cases  whether  the  mistake  is  apparent 
upon  the  face  of  the  award.  If  the  paper  annexed  to  the  bill 
were  really  evidence  of  those  principles,  it  would  produce  the 
question  whether  the  mistake  was  thereby  rendered  apparent; 
and  in  that  case  I  should  feel  no  difficulty.  But  there  is  no 
proof  of  the  ground  on  which  they  proceeded.  They  once  agreed 
to  give  a  certificate,  but  afterwards  refused.  Whether  they  were 
right  or  wrong  in  doing  so  is  immaterial.  The  plaintiff  having 
alleged  that  this  paper  contains  the  ground  of  the  report,  the 
only  difficulty  is  whether  the  chancellor  ought  not  to  have  sus- 
pended the  confirmation  of  the  report  until  that  fact  was  ascer- 
tained. On  a  thorough  consideration  of  the  subject,  and  of  its 
consequences  as  a  precedent,  we  think  he  was  right,  and  affirm 
the  decree.  

This  case  was  cited,  and  the  principle  to  guide  as  to  setting  aside  an 
award  approved  in  LaveU  v.  Oold,  25  Gratt  473»  476;  Origtby  v.  fTeoMr,  A 
Leigh.  208. 
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Glatborn,  Executor,  v.  Hill. 

[1  WAMUiimm,  177.] 

Fbaud^Retainino  Possession  Under  Chattel  Mobtoagb.— A 
mortgagor's  continuing  in  possession  under  a  mortgage  of  penonal- 
property  is  not  an  evidence  of  fraud,  if  the  mortgage  appear  to  hav» 
been  made  npon  a  bona  fids  oonsideration,  and  duly  recorded. 

Deed,  When  Void  as  to  Cbeditobs.— But  where  the  mortgagor,  hav- 
ing afterwards,  by  deed,  released  the  equity  of  redemption  to  the- 
mortgagee,  and  the  deed  not  having  been  duly  recorded,  and  still  le* 
taining  the  possession,  such  deed  is  void  against  creditors. 

Appeal  from  a  deoree  of  the  high  oourt  of  chancery,  in  a  suit 
commenced  there  by  the  appellee,  to  set  aside  a  conveyance- 
from  Herbert  Clay  bom  to  Augustine  Claybom,  his  father,  and  the 
testator  of  the  appellant,  as  being  fraudulent.    The  biU  prayed 
that  an  execution  be  made  effectual  against  the  estate  of  the- 
said  Herbert  Claybom.    It  stated  that  the  plaintiff,  Hill,  ob- 
tained an  execution  against  the  estate  of  Herbert  Claybom,  and 
in  November,  1784,  a  levy  was  made,  under  it,  upon  certain, 
slaves,  some  com,  cattle  and  tobacco,  then  being  on  the  planta- 
tion in  the  possession  of  the  said  Herbert  Clayborn,  and  who 
exercised  full  ownership  over  all  the  said  property;  that  th<^ 
property  was  claimed  by  Augustine  Claybom  under  certaiit 
deeds  of  conveyance  from  Herbert,  which  deeds  were  charged 
as  fraudulent.    The  answer  stated  that,  long  preyious  to  the- 
eleventh  of  June,  1780,  Augustine  Claybom  and  Carter  Brax- 
ton were  engaged  in  a  commercial  undertaking,  and  the  former, 
being  entitled,  through  his  wife,  to  an  estate  in  England,  did,, 
with  her  consent,  sell  it  to  Braxton  for  six  thousand  pounds, 
which  formed  his  part  of  the  stock  in  trade;  that  A.  Claybom, 
some  time  afterwards,  retired  from  the  business,  which  had  been 
profitable,  and  on  the  eleventh  day  of  June,  1780,  relinquished 
his  share  of  the  profits  to  his  son  Herbert  for  the  consideration 
^  of  three  thousand  pounds,  which  Herbert,  by  instrument  in- 
writing  of  that  date  (in  which  it  was  recited  that  those  profits, 
had  been  made  from  capital  furnished  by  the  wife  of  A.  Clay* 
bom),  agreed  to  pay  to  the  said  A.  Claybom  and  his  wife;  that 
H.  Claybom,  becoming  afterwards  indebted  to  one  Harrison  in. 
a  considerable  sum  of  money,  did,  on  the  first  of  February, 
1783,  convey  to  his  father  and  the  said   Harrison,  jointly, 
sixty  slaves,  by  name,  some  horses,  sundry  articles  of  house- 
hold and  kitchen  furniture,  together  with  sundry  other  articles 
of  household  furniture,  thirty-six  head  of  cattle,  forty  sheep 
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jtnd  a  hundred  hogs,  a  carriage  and  harness,  to  be  held  in  trust 
for  the  payment  of  the  said  three  thousand  pounds  to  A.  Olaj- 
bom  and  the  debt  due  to  Harrison.  This  deed  was  recorded 
on  the  fourteenth  of  August,  1783.  In  April,  1783,  H.  Clay- 
bom,  by  deed  of  trust,  conyeyed  to  the  said  A.  Claybom,  Hly^ 
lison  and  another,  certain  tracts  of  land,  to  be  by  them  sold, 
and  the  proceeds  applied  to  discharge  the  debts  due  by  him  to 
the  trustees,  and  obligations  entered  into  by  certain  other  per- 
sons on  his  account,  the  surplus  to  be  paid  to  the  said  Herbert* 
This  deed  was  duly  recorded  on  the  fourteenth  of  August  fol- 
lowing. On  the  twentieth  of  Noyember,  1783,  A.  Claybom  as- 
signed the  two  deeds  last  mentioned,  and  whateyer  interest  he 
had  to  the  property  therein  described,  to  one  Nash,  in  trust  for 
a  proyision  for  the  wife  of  said  Augustine,  with  the  yiew  to 
compensate  her  for  her  interest  in  the  English  estate  which  he 
had  sold,  as  before  stated.  This  deed  was  also  recorded.  On 
the  twelfth  of  August,  1788,  H.  Claybom,  to  satisfy  an  execu- 
tion on  behalf  of  C.  Braxton,  sold  and  conyeyed  to  Braxton 
thirty  slayes,  part  of  those  conyeyed  to  A.  Claybom  and  Har- 
rison, but  with  the  assent  of  Oriffin,  a  prior  mortgagee.  The 
debt  due  by  H.  Claybom  to  Braxton  being  paid  on  the  same 
day  by  A.  Claybom,  Braxton  assigned  oyer  to  him  and  his  wife 
this  bill  of  sale  of  the  thirty  negroes,  and  this  assignment  was 
proyed  two  days  afterwards.  The  answer  stated  other  claims 
of  A.  Claybom  against  H.  Claybom,  and  admitted  the  posses- 
sion by  Herbert  of  all  the  property  conyeyed  to  his  fafher  on 
the  day  when  the  plaintiff's  execution  was  leyied.  On  the  fifth 
of  May,  1784,  an  account  was  stated  between  H.  and  A.  Clay- 
bom, commencing  in  October,  1783,  wherein  the  former  is 
charged  for  slayes,  by  name,  that  day  sold,  and  certain  other 
items,  all  of  which  amounted  to  the  sum  of  seyenteen  hundred 
and  eighty-eight  pounds  eighteen  shillings;  and  on  this  day  a  ' 
bill  of  sale  was  executed  by  H.  Claybom  to  A.  Claybom,  for ' 
the  aboye  property,  the  amount  to  be  credited  to  him  on  his 
agreement  with  Augustine  and  his  wife,  of  the  eleyenth  of  June, 
1780.  This  bill  of  sale  was  proyed  and  recorded  on  the  four- 
teenth of  April,  1785.  The  property  conyeyed  by  this  bill  of 
sale  was  the  same  as  had  before  been  mortgaged  to  the  said  A. 
Claybom. 

The  court  decreed  the  deed  of  the  first  of  Febmaiy,  1783,  to 
be  fraudulent  and  yoid  as  to  the  creditors  of  Herbert  Claybom, 
and  that  the  defendant,  out  of  the  assets  of  his  testator,  should 
pay  the  plaintiff  the  amount  of  his  judgment  and  costs.  From 
this  decree  the  appeal  was  taken. 
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Duval^  for  the  appellant,  ref ezred  to  !I\rin^9  oase^  8  Bep.  80,  but 
inaiBted  that  the  English  cases  were  not  adapted  to  our  drcnm- 
stances.    He  farther  cited  2  T.  B.  875;  8  Atk.  44. 

Jdarshall  and  Warden,  for  the  appeUee,  insisted  that  the  En- 
glish cases  were  applicable,  and  that  IMne^s  case  was  exactly 
in  point.  Powell  on  Mortg.  1-66,  was  cited  to  show  possession 
of  personal  property  which,  if  mortgaged,  should  remain  with 
the  mortgagee,  or  if  not,  the  reason  should  appear  from  the  na- 
ture and  import  of  the  mortgage. 

The  PBEsmENT  pronounced  the  following  opinion  and  decree: 
The  deed  of  mortgage  dated  the  first  of  February,  1783,  from 
Herbert  Claybom  to  Augustine  Claybom  in  the  decree  men- 
tioned, if  made  for  a  valuable  and  bona  fide  consideration,  was 
not  void  by  reason  of  Herbert  Claybom,  the  mortgagor,  retain* 
ing  possession  of  the  slaves  and  other  estate  thereby  mortgaged 
to  the  said  Augustine,  as  the  said  deed  was  duly  recorded,  and 
that  therefore  the  consideration  should  have  been  inquired  into 
and  accounts  taken  and  settled  between  the  parties  before  the 
deed  was  declared  void  on  that  principle,  which  could  not  be 
properly  done  in  this  suit,  as  Charles  Claybom,  one  of  the  mort- 
gagees, is  not  a  party.  But  this  court  is  of  opinion  that  as  the 
said  Augustine  suffered  the  said  Herbert  to  retain  the  possession 
of  the  slaves  and  other  estate  on  which  the  appellee's  execution 
was  levied,  after  the  sales  in  October  and  November,  for  which 
bills  of  sale  were  made,  as  referred  to  in  the  answer  of  the  ap- 
pellant and  filed  among  the  exhibits  in  this  cause,  releasing  the 
equity  of  redemption  and  conveying  the  absolute  property  in 
the  estate  thereby  conveyed  and  confirmed  to  the  said  Augus- 
tine, which  bUls  of  sale  were  not  recorded  until  the  fourteenth 
of  April,  1785;  that  they  were  fraudulent  and  void  as  to  the  ap- 
pellee, and  neither  the  said  sales  nor  the  prior  mortgage,  which 
had  ceased  to  operate,  did  protect  the  estate  then  sufficient  to 
satisfy  his  demand  from  his  execution,  and  that  there  is  no  error 
in  the  decree  for  the  payment  of  the  apx>ellee'8  debt  and  costs. 

Decree  affirmed. 

This  case  is  referred  to,  limited  and  explained  in  Jkuritv,  TWner,  4  Gratt. 
446,  where  it  was  decided  that  the  retaining  poaooopion  of  personal  property 
by  the  vendor  after  an  absolute  sale  is  prima  fade  fraudnlent,  bat  the  pre* 
sumption  may  be  rebutted  by  proof.  Baldwin,  J.,  referring  to  the  case 
says:  ** Claybom  v.  Hillf  1  Wash.  177,  was  the  case  of  a  sweeping  sale  by 
an  embarrassed  debtor,  of  his  slaves  and  other  personal  property  to  his  son, 
to  whom  the  same  had  been  previously  mortgaged  for  a  debt  of  dubious 
character,  and  the  bill  of  sale  recorded  after  the  creditor's  levy  of  execution 
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upon  the  property  in  the  poesession  of  the  son,  by  whom,  notwithstanding 
the  alleged  sale,  it  had  been  held,  used  and  enjoyed  as  his  own.  It  was  a 
suit  in  equity  in  which  the  whole  question  of  law  and  fact  was  to  be  decided 
by  the  court,  and  the  sale  was  held  to  be  fraudulent.  The  question  whether 
the  mere  fact  of  the  grantor's  retaining  possession  rendered  the  transaction 
fraudulent,  was  neither  discussed  nor  decided;  and  there  were  no  proofs  in 
the  case  to  repel  the  prima  fade  presumption  of  fraud,  but  on  the  contrary 
strong  circumstances  to  confirm  it.'*  In  Rose  v.  Burgeu,  10  Leigh.  196, 
'fucker,  J.,  says:  *'In  Claybom  v.  Hill,  1  Wash.  177,  this  court  held  that 
a  mortgage  of  personal  property  if  duly  recorded  was  valid,  although  the 
mortgagor  retained  poesession  of  the  property.  This  decision  is  again 
rocognixed  in  OUuaeoek  y.  BoUon,  6  Rand.  79.** 


Granberry's  Executors  t;.  Granberrt. 

[1  WiiHUiOTOJi,  348.] 

LiABiLTTT  -OF  EXECUTOR  FOR  DEPRECIATED  MoNBY.^It  is,  in  genenl, 
wrong  to  hold  an  executor  liable  for  paper  money  at  the  scale  of  de- 
preciation of  the  day  on  which  he  received  it;  but  if  he  has  charged 
himself  so  in  his  accounts,  and  points  out  no  other  mode  of  adjusting 
it,  he  will  be  bound  by  such  act. 

LiABiLiTT  OF  Executor  for  Interest.— There  is  no  general  rule  as  to 
an  executor's  liability  to  pay  interest  on  money  in  his  hands.  In  this 
case  he  was  charged  with  it  from  the  end  of  each  year  for  the  balance 
then  remaining  in  his  hands;  but  this  interest  should  not  be  carried  to 
the  balance  of  the  succeeding  years. 

Legacy  to  an  Executor. — ^Where  a  legacy  is  given  to  an  executor,  as 
nephew  of  the  testator,  he  will  bo  entitled  to  the  legacy,  although  he 
relinquishes  the  executorship. 

Payment  by  ExECUTOR.-~Where  an  executor  was  allowed  by  the  will 
the  use  of  six  hundred  pounds  for  five  years,  without  interest,  he  luay 
pay  it  in  depreciated  paper  money,  and  the  entry  of  such  payment  in 
his  acootmt  will  be  evidence  of  payment 

When  Entitled  to  Commissions.— An  executor  to  whom  a  legacy  is 
left,  as  nephew  of  the  testator,  is  entitled  to  his  commissions  also, 
which,  by  custom,  is  generally  fixed  at  five  per  cent  on  actual 
receipts. 

Appeal  from  the  confirmation  of  a  report  of  auditors  by  the 
high  court  of  chancery,  to  which  four  exceptions  were  taken  by 
the  appellant :  1.  That  his  receipts  of  money  in  depreciated 
paper  are  reduced  by  the  scale  or  depreciation  on  the  day  they 
were  received,  without  any  proof  that  he  received  it  unneces- 
sarily, or  delayed  paying  it  away  to  those  who  were  entitled  to 
it;  2.  Interest  is  allowed  on  moneys  in  his  hands,  as  if  he 
were  a  debtor,  or  had  retained  the  same  improperly,  and  that, 
too,  at  a  time  when  borrowers  of  good  credit  were  not  to  be 
met  with,  and  when  the  executor  neither  did  nor  could  make  a 
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profit  thereby;  3  No  commissions  are  allowed  him;  4.  Thai 
five  hundred  pounds,  due  from  him  to  the  testator,  and  to  ba 
paid  in  June,  1778,  and  which  was  paid  on  the  day,  is  charged 
to  him  as  specie. 

Bokmdt  fur  the  appellant. 

1.  An  executor  is  in  the  nature  of  a  trustee,  who  reoetTSB  no 
benefit  from  the  office,  and  should  not  be  subjected  to  any  in- 
jury, unless  he  has  produced  it  by  his  own  misconduct.  It  is 
unjust  that  he  should  be  burdened  with  the  loss  by  depreciation 
of  money  forced  into  his  hands,  and  at  a  time  when  no  oppor- 
tunity offered  of  applying  it. 

2.  Where  the  risk  must  be  assumed  by  the  executor,  he  is  not 
bound  to  pay  interest.  BakHiff  t.  Qraioei^  1  Yem.  179.  An  ex- 
ecutor who  changes  the  nature  of  a  debt  due  to  the  testator 
becomes  liable  himself  to  pay  it  out  of  his  own  pocket,  1 
Yem.  478;  but  an  executor  is  not  liable  to  pay  interest,  even  in 
England,  unless  he  makes  a  profit  by  the  principal.  NewUm  y. 
Bennel,  1  Bro.  0.  C.  869.  It  was  a  mistake  to  presume  the  ap- 
pellant in  this  case  had  made  a  profit  because  the  contrary  was 
not  shown.  He  was  compelled  to  retain  the  money,  as  the 
legatees,  being  under  age,  could  not  have  given  him  a  discharge 
upon  distribution.  The  appellant,  it  is  true,  stood  in  the  double 
capacity  of  guardian  and  executor,  but  as  all  the  debts  from 
the  testator  were  not  discharged,  he  wUl  be  considered  as  hold- 
ing the  money  as  executor;  and,  moreover,  there  is  no  case 
found  which  subjects  a  guardian  to  the  payment  of  interest.  An 
executor  and  guardian  appear  to  stand  much  in  the  same  situa- 
tion: 2  Cha.  Bep.  97.  By  the  law  of  this  state,  the  guardian 
must  return  annually  an  account  of  the  profits  and  income  of 
the  ward's  estate;  but  this  can  only  mean  real  estate,  to  which 
profits  and  income  are  more  properly  applicable. 

8.  The  legacy  given  to  an  executor  is  a  gratuity,  and  not  in 
lieu  of  his  commissions. 

4.  An  executor  is  not  thereby  incapable  of  discharging  a  debt 
he  owed  to  the  testator's  estate,  and  is  entitled  to  the  benefit  of 
the  law  respecting  paper  money  equally  with  others. 

Campbell,  for  the  respondents,  on  the  first  point,  replied:  An 
executor  claiming  to  be  charged  with  less  than  he  received 
should  show  some  good  reason  for  such  a  pretension.  The  lia- 
bility of  an  executor,  if  he  do  not  recover  his  testator's  debts  in 
proper  time,  can  only  exist  where  there  was  ground  to  appre- 
hend insolvency.    But  where  a  depreciated  paper  money  is  in 
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circulation,  the  executor  who  presses  for  the  payment  of  his  tes- 
tator's debts,  except  in  cases  of  necessity,  is  guilty  of  malf  eas- 
■aace  in  office. 

2.  The  case  of  NewUm  y.  Benneii  holds  that  where  it  does  not 
4tppear  that  the  executor  applied  the  money  to  the  purposes  of 
the  will,  or  paid  them  into  court,  he  shall  be  presumed  to  use 
it  in  the  way  of  his  trade,  and  liable  for  interest.  If  there  be 
^ebts  due  from  the  estate,  carrying  interest,  the  testator  is  liable 
for  the  accumulation  of  that  interest,  if  it  might  have  been 
4tToided. 

3.  The  word  estate,  in  our  law  relative  to  the  annual  return 
\>j  guardians  of  the  estate  of  the  ward,  includes  money  as  well 
418  land. 

The  PBBsmBRT  delivered  the  opinion  of  the  court:  The  first 
objection  made  to  the  report  is,  that  the  paper  money  is  reduced 
by  the  scale  of  depreciation  on'the  day  it  was  received  by  the 
•executor.  Upon  general  principles,  such  a  rule  would  certainly 
be  improper  and  unjust;  and  especially,  too,  when  the  money 
was  received  in  a  state  of  rapid  depreciation.  The  executor 
may  not  be  able  to  find  a  creditor  or  a  legatee  to  whom  he  could 
pay  the  money  on  the  day  it  was  received,  or  the  payment  might 
l>e  suspended,  in  some  cases,  by  disputes  amongst  creditors  for 
preference.  But,  in  this  case,  the  appellant  has  neither  ob- 
jected to  the  mode  originally,  nor  pointed  out  any  other,  the 
propriety  of  which  might  be  considered  by  the  court;  on  the 
-contrary,  his  accounts  were  stated  by  himself  in  the  same  man- 
ner, the  debits  and  credits  being  reduced  by  the  scale  on  the 
•day  they  were  received  and  paid.  He  ought,  therefore,  to  be 
bound  by  this  mode,  and  the  chancellor  did  right  in  overruling 
this  exception.  The  second  objection  is  to  the  charge  of  in- 
terest, as  if  the  executor  were  a  debtor,  or  had  receive  or  re- 
tained the  money  improperly.  It  is  contended  that  such  a 
•charge,  at  the  time  it  was  made,  is  peculiarly  unjust,  as  there 
were  then  no  borrowers  of  good  credit  to  be  met  with;  and  that 
the  executor  neither  did  nor  could  derive  a  profit  from  it. 

There  are  no  facts  disclosed  in  the  record  which  can  throw 
light  upon  this  subject.  The  bill  is  silent  as  to  interest,  and  so 
is  the  answer,  except  that  part  of  it  where  (speaking  of  the 
paper  money  which  he  scaled,)  he  states  the  injury  arising  from 
considerable  sums  having  been  on  hand,  from  time  to  time,  les- 
sening every  day  in  their  value,  without  bene^t  to  him,  and 
without  an  opportunity  of  paying  it  away.  Thus  the  question 
stands  upon  the  face  of  the  accounts.    It  is  true,  that  there  is 


458  Oranbebbi*8  Ezecutobs  v.  Qranbebsi.  [Virginia^ 

no  general  rule  which  obliges  an  executor  to  pay  interest.  We 
find,  from  the  cases  upon  this  subject,  that  it  has  been  deter* 
mined  both  ways;  and,  upon  principle,  it  will  appear  that  no 
general  rule  can  be  formed. 

Each  case  must  depend  upon  its  own  particular  drcumstanoes; 
in  some  case  the  executor  ought,  and  in  others  he  ought  not,  to 
answer  interest.  In  this,  we  think  he  ought  to  be  accountable 
for  interest  on  the  money  resting  in  his  hands  from  time  to  time. 
But,  for  the  reasons  before  stated  in  considering  the  first  pointy 
it  would  be  too  rigid  and  injurious  to  charge  him  with  interest 
from  the  day  of  each  receipt  of  money.  The  accounts  ought  to- 
be  closed  at  the  end  of  each  year,  and  interest  allowed  upon  the 
different  balances,  up  to  the  year  1782,  when  the  whole  transac* 
tion  closed.  But  such  interest  ought  not  to  be  carried  to  the 
account  of  the  succeeding  years,  in  order  to  deduct  the  same 
from  the  payments  made  in  such  succeeding  years.  This, 
though  done  in  the  common  cases  of  debtors,  is  too  strict  as  to- 
trustees. 

As  to  the  risk  stated  at  the  bar,  or  the  difficulty  of  procuring 
borrowers,  it  is  an  objection  which  does  not  come  from  the  ex- 
ecutor, nor  is  it  stated  by  him  in  his  answer,  but  is  mentioned 
in  argument  as  a  possible  case.  But  if  it  were  true,  he  might 
haye  applied  to  the  chancellor  for  his  direction,  as  to  lending  it 
to  individuals  or  with  the  public^  which  would  have  made  him 
safe;  or  he  might  haye  carried  the  money  into  that  couri  In 
this  case,  there  were  children  whose  fortunes  were  almost 
entirely  pecuniary.  It  would,  therefore,  be  unjust  that  the 
money  should  lie  in  the  executor's  hands  unproductive^  so  as  to 
deprive  the  legatees  of  maintenance,  or  oblige  them  to  resort 
to  the  principal  of  their  legacies. 

If  the  executor  does  not  settle  his  accounts  every  year,  he 
ought  at  least  to  strike  the  balance  at  the  end  of  every  year, 
that  he  may  see  the  state  of  his  accounts,  and  the  funds  in  hia 
hands.  It  is  upon  this  principle  that  we  establish  the  role 
before  mentioned. 

In  stating  this  interest,  the  appellant  ought  to  haye  credit  for 
five  hundred  pounds,  in  1773,  which,  by  the  will,  was  directed 
to  be  lent  him  without  interest,  and  to  be  re-charged  with  it  ia 
1778,  when  the  loan  was  to  cease. 

The  third  objection  is  made  on  the  score  of  commissionB. 

An  executor  is  certainly  entitled  to  some  compensation  for 
his  trouble,  and  that,  by  custom,  is  generally  fixed  at  five  per 
eent.  upon  actual  receipts.     But  it  is  obvM^ted  that  the  legac;^ 
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left  him  is  a  bar  of  all  farther  compensation.  The  role,  that  a 
legacy  giyen  to  an  executor  defeats  his  claim  to  the  undisposed 
residuimi,  is  assimilated  to  the  point  under  consideration.  But 
that  principle  seems  to  be  much  mistaken  in  the  application 
made  of  it.  It  is  unnecessary  for  us  to  give  an  opinion  upon 
that  pointy  as,  in  this  case,  there  is  no  surplus;  yet  it  may  be 
observed,  that  if  there  were  such  residuum,  the  legacy  would  be 
no  bar,  as  there  were  several  executors,  to  all  of  whom  unequal 
legacies  were  given,  and  so  this  court  decided  in  the  case  of 
SheUon  v.  Shelton.  The  present  question,  therefore,  like  all 
others  of  this  nature,  depends  as  to  the  amount  to  be  allowed 
upon  the  custom  and  the  intention  of  the  testator.  He  clearly 
meant  to  allow  an  adequate  compensation.  To  one  executor  he 
gives  two  hundred  pounds,  and,  lest  that  should  be  an  insuffi- 
cient recompense  for  his  trouble,  he  authorizes  the  other  ex* 
ecutors  to  increase  it,  if  necessary.  In  the  codicil,  he  gives  the 
appellant,  who  is  not  named  an  executor  in  the  will  itself,  a 
legacy,  as  being  his  nephew,  and  to  this  he  would  have  been 
entitled,  though  he  refused  the  office.  It  would  seem  as  if  the 
testator  did  not  at  first  mean  to  make  him  an  executor,  by  his 
directing  his  executors  to  lend  him  five  hundred  pounds,  with- 
out interest.  So  that  it  is  evident  he  never  intended  the  legacy 
as  compensation  for  his  services,  but  merely  as  a  bounty.  The 
appellant,  therefore,  ought  to  have  credit  for  five  per  cent,  com- 
mission on  his  receipts  of  each  year,  before  the  accounts  are 
closed,  in  order  to  adjust  the  interest  as  before  mentioned. 

As  to  the  fourth  point,  the  court  entertain  some  doubt  whether 
the  five  hundred  pounds  ought  to  be  charged  to  the  appellant  at 
aU  or  not? 

In  the  exceptions  it  is  stated  as  a  debt  due  from  the  appellant 
to  the  testator  and  paid  in  1778;  in  his  account  he  gives  credit 
in  October,  1777,  for  this  sum  as  due  in  1778,  and  reduces  it  by 
the  scale  of  October,  1777.  He  is  charged  with  it  by  the  com- 
missioners in  1778  as  cash  had  five  years  without  interest,  and 
then  due;  in  which  ease  he  ought  not  to  be  changed  with  it  un- 
less he  received  it  in  other  money  than  what  came  to  his  hands 
by  collection,  with  the  whole  of  which  he  seems  to  be  changed 
in  the  account.  This  fact,  therefore,  must  be  ascertained  in  the 
court  of  chancery.  If  it  appears  that  he  is  so  charged,  the  credit 
in  his  account  as  executor  in  October,  1777,  ought  to  be  consid- 
ered as  payment  on  that  day,  in  paper,  and  reduced  by  the  scale 
accordingly.  For  a  debtor,  by  undertaking  the  office  of  an  ex« 
ecutor,  cannot  be  prevented  from  exercising  in  common  with 
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others  the  light  of  paying  in  paper  money  a  debt  due  to  the  tes- 
tator. And  as  no  better  proof  can  be  expected,  the  entry  in  his 
account  will  be  evidence  of  the  time  of  payment,  and  from  that 
time  he  bound  his  securities  to  be  answerable  for  the  proper  ap- 
plication of  the  money. 

The  decree  therefore  must  be  reversed,  with  costs,  and  the  cause 
remanded  to  the  high  court  of  chancery  for  the  inquiry  to  be 
made,  and  for  an  account  to  be  taken,  according  to  the  princi- 
ples of  this  decree. 


This  case  is  cited  and  approved  in  BunoeU  ▼.  Andermm,  8  Leigh.  SiBi  S60^ 
388;  in  Bowme  y.  Meckan,  1  Gratt.  294;  Lyam  y.  Magagnoit  7  Id.  S79L 


Shermsr  V.  Shermer's  ^XEOUTORS. 

(1  WAflBOiesov,  906.] 

Dbvisb  to  Wife  with  Power  of  Appointicent.— A  testator  deviaed  the 
whole  of  his  estate  to  lus  wife  during  her  life,  and  afterwards  to  be 
equally  divided  between  whoever  his  wife  should  think  proper  to  make 
her  heir  or  heirs,  and  the  testator's  brother.  The  wife  died  without 
making  any  appointment;  it  was  held  that  she  took  a  fee-simple  in  the 
moiety  which  descended  after  her  death  to  her  heir  at  law. 

Appeal  from  a  decree  of  the  high  court  of  chancery.  John 
Shermer,  by  his  will,  devised  to  his  wife  the  use  and  profits  of 
his  whole  estate,  both  real  and  personal,  during  her  natural  life, 
and  after  that  the  whole  estate,  exclusive  of  that  already  given 
to  his  wife,  to  be  equally  divided  between  whoever  his  wife 
should  think  proper  to  make  her  heir  or  heirs,  and  his  brother, 
Bichard  Shermer.  He  further  directed  that  his  executors,  as 
soon  as  the  crops  were  finished,  after  his  wife's  death,  should 
sell  and  dispose  of  his  whole  estate,  real  and  personal,  as  they 
might  think  most  conducive  to  the  receiver's  benefit. 

The  wife  died  in  1776,  a  few  days  after  the  testator,  without 
making  any  disposition  or  appointment  of  her  part.  The  exe- 
cutors sold  the  estate  agreeably  to  the  will,  and  distributed  a 
moiety  thereof  among  the  relatives  of  Mrs.  Shermer;  for  the  re- 
covery of  which  the  present  suit  was  brought  against  the  execu- 
tors and  distributees  by  the  appellant,  the  son,  heir  and  execu- 
tor of  Bichard  Shermer,  the  brother  of  the  testator.  It  was 
proved  the  testator  frequently  said  he  would  leave  his  wife  one- 
half  of  his  estate  to  dispose  of  as  she  should  see  fit,  and  that 
most  of  his  estate  was  acquired  through  her  by  the  marriage. 
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The  court  of  chancery  dismissed  the  bill,  whereupon  this  appeal 
was  taken. 

Bonold^  for  the  appellant,  cited  the  case  of  TomLinaon  y.  DighUm, 
1  P.  Wms.  149,  as  fully  establishing  the  principle  upon  which 
their  claim  was  founded. 

» 

MarshaL^  for  the  appellee,  contended:  1.  That  the  principle 
was  not  true  as  laid  down  in  Tbmtinson  t.  Dighton^  where  it  wa^ 
held  that  when  an  express  estate  for  life  is  given  it  cannot  be 
enlarged  by  words  of  implication,  though  it  might  be  otherwise 
had  the  estate  been  given  generally;  and  2.  If  it  were  true,  still 
that  case  is  not  like  the  present. 

On  the  first  point,  he  cited  King  v.  Melling,  1  Vent.  214,  and 
the  authorities  there  collected;  Langly  v.  Baidvrin,  1  Eq.  Ca. 
Ab.  185;  Blackburn  v.  Edgley,  1  P.  Wms.  605;  The  AUomey- 
Oeneral  ▼.  SuUon,  1  P.  Wms.  754,  as  clearly  proving  that  an 
express  estate  for  life  may  be  enlarged  by  words  of  implication, 
if  the  testator's  intention  require  it.  But,  2.  That  case  is 
unlike  the  present;  there  the  power  of  disposing  being  limited, 
while  here  it  is  not.  And  in  that  case,  as  well  as  the  cases 
cited  from  8  Leon.  71,  the  question  turned  upon  the  validity  of 
the  appointment,  the  nature  or  extent  of  the  wife's  estate  being 
a  point  only  incidentally  decided.  Washington,  in  reply, 
dwelt  upon  the  case  of  Ibmlinaon  v.  Dighton,  and  oases  cited 
from  8  Leon,  71,  and  1  Mod.  189,  as  conclusive;  which  cases 

I 

proceed  upon  the  well  established  principle  of  the  common  law^ 
that  an  heir  shall  never  be  disinherited  by  implication,  nor  by 
words  of  uncertain  and  doubtful  meaning.  He  showed  there 
were  some  expressions  in  the  will  not  unworthy  of  notice,  w 
tending  to  furnish  additional  proof  of  intention.  Thus  he 
gives  to  the  wife  the  use  and  profits  of  his  estate  for  life,  and 
says:  "  and  after  this  is  ended,"  etc.  The  words  are  as  strong 
as  the  words,  ''and  no  longer,"  in  Target  ▼.  OarU^  10  Mod. 
402. 

The  Pbssidxiit  delivered  the  opinion  of  the  court:  It  is  con* 
tended  l^  the  appellant's  counsel  that  Mrs.  Shermer  was,  by 
the  will,  only  tenant  for  life  of  a  moiety,  with  a  power  to  dis- 
pose of  the  fee,  and  that,  not  having  executed  that  power,  the 
estate  descends  to  the  heir  of  the  testator. 

In  support  of  this  position,  several  cases  have  been  cited,  but 
they  seem  to  verify  the  saying  of  a  judge,  **  that,  in  disputes 
upon  wills,  cases  seldom  elucidate  the  subject,  which,  depend- 
ing on  the  intention  of  the  testator,  to  be  collected  from  the 
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'Will  and  from  the  relative  dhiation  of  the  parties,  ought  to  be 
dedded  upon  the  state  and  jircomstanees  of  each  case/'  To 
which  I  will  add  that  I  have  generally  obserred  that  adjudged 
eases  have  more  frequently  been  produced  to  disappoint  than 
to  illustrate  the  intention,  and  I  am  free  to  own  that,  where  a 
testator's  intention  is  apparent  to  me,  cases  must  be  strong,  uni- 
form and  apply  pointedly  before  they  will  prerail  to  frustrate 
that  intention. 

The  cases  produced  tend  to  prove  that  an  express  estate  for 
life,  to  the  wife,  with  a  power  to  dispose  of  the  fee,  shall  not 
turn  her  estate  for  life  into  a  fee. 

In  the  case  of  Target  ▼.  Oani^  the  subject  in  dispute  was  a 
chattel,  and  the  objection  to  the  remainder  was,  thatit  was  void, 
being  limited  on  too  remote  a  contingency,  being  after  an  es- 
tate tail,  which,  it  was  said,  the  wife  took,  though  devised  to 
her  for  life,  being  limited  over  on  her  dying  without  issue.  The 
lord  chancellor  said  that  the  estate  tail,  in  such  a  case,  as  to 
lands,  was  raised  by  implication,  to  favor  the  testator's  inten- 
tion, and  he  would  not  make  the  implication,  in  the  case  of 
chattels,  destroy  that  intention.  So  that,  if  this  case  apply  at 
all,  it  proves  that  the  testator's  intention  shall  make  such  words 
either  an  estate  for  life  or  an  inheritance,  as  shall  best  promote 
that  intention. 

In  both  the  cases  from  1  P.  Wms.  and  8  Leon.,  where  it  vraa 
adjudged  the  wife  took  an  estate  for  life,  with  power  to  dispose 
of  the  fee,  the  decision  of  the  point  was  unimportant,  since  in 
both,  the  wife  had  executed  her  power  properly  and  e£Fectual]y. 

In  those,  and  all  the  cases,  the  question  turns  upon  a  fee  es* 
tate  in  lands;  here  there  is  no  doubt  about  the  fee.  It  is  in  the 
purchaser  from  the  executor,  and  the  only  question  is,  how  the 
money  shall  go,  according  to  the  will  ?  Whether  this  vrill  make 
a  difference  need  not  be  decided,  since,  upon  a  view  of  the  will, 
the  intention  is  apparent  that  the  wife  should  have  the  whole 
estate  for  life,  and  that,  at  her  death,  one-half  (except  his  specific 
bounty  to  her)  should  go  to  her  family,  and  the  other  to  his 
ovm.  Their  relative  situation  and  his  prior  declarations  only 
show  such  intention  to  be  liberal  and  just. 

His  words  have  been  critically  scanned;  he  does  not  give  her 
a  power  to  dispose,  but  to  name  the  person  or  persons  she  might 
choose  to  succeed  to  her  part,  to  whom  the  testator  gives  the 
money,  and  it  is  doing  small  violence  to  the  words,  even  in  their 
critical  meaning,  to  say  that  by  suffering  her  legal  representa- 
tives to  succeed  her  she  has  actually  made  them  her  heir,  or 
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heirs,  as  much  so  as  if  she  had  pointed  fhem  out  hj  an  escpxess 
deyise. 

The  decree  affirmed. 

This  case  is  cited  and  approved  in  BurweU  v.  Andermm,  8  Leigh.  SM; 
Mian  y.  Bedgood,  9  Id.  375;  Tayhrr.  CoIUm,  12Gialt  807;  Mmyy.J^yim. 
sold.  607^74;  JkmdY.Briditman,2Ywg.  S&7,  071. 


BuoKNER  V.  Smith  bt  al. 

(1  ^uaamom,  996.] 

AssxomaoiT  or  Bohd— Pbomisb  to  pat  Assionxb.— The  assignee  ef 
a  bond  given  for  a  gaming  considetation  is  in  no  hetter  sttaatloii  then 
the  oUigee  therein;  bnt  it  is  diffeient  both  at  law  and  eqnity  wbeie 
the  assignee  was  induced  to  porcfaase  the  bond  l^  assursnoss  from  the 
obligor  that  it  would  be  paid. 

Afpbal  from  the  high  court  of  chanceiy  dismissing,  complain- 
ant's bill.  On  trial  the  following  &ots  appeared:  One  Beverley, 
during  his  infancy,  lost  a  large  amount  of  tobacco  at  unlawful 
gaming  with  the  defendant  Smith.  The  latter,  for  a  valuable 
consideration,  gave  to  one  Stubblefield  an  order  on  Beverley  for 
twenty-five  thousand  pounds  of  tobacco,  which  order  he 
accepted  and  gave  to  Stubblefield  a  bond  for  the  amount.  'Bj 
assignment  through  one  Graham  the  bond  came  to  Dixon,  each 
paying  a  valuable  consideration.  Dixon  brought  an  action  on 
the  bond  against  Beverley,  who  confessed  judgment,  and  after- 
wards made  an  assignment  to  the  appellants  of  all  his  estate  in 
trust  to  pay  his  debts  and  for  the  support  of  his  family.  The 
trustees  filed  their  bill  in  cliancery,  praying  for  an  injunction 
against  this  judgment,  and  charging  Stubblefield,  Graham  and 
Dixon  with  notice  of  the  gaming  consideration  of  the  bond  before 
theyrespectivelyacquiredaninterestinit.  StubblefieldandDixon 
denied  notice  of  the  nature  of  the  consideration,  the  latter  stating 
that  he  was  induced  to  take  an  assignment  of  the  bond  upon 
Beverley's  assurance  that  it  would  be  punctually  paid,  and  that 
those  assurances  had  been  renewed  by  Beverley  on  his  coming  of 
Age.  Smith's  deposition  was  taken,  whereby  it  appeared  that 
Stubblefield  knew  of  the  gaming  consideration  of  the  bond,  and 
agreed  to  discharge  Smith  if  Beverley  would  accept  the  order 
•drawn  on  him. 

Warden,  for  the  appellants.  Beverley's  infancy  is  proven,  as 
also  notice  to  Stubbl^eld.    It  is  fair  to  presume  Dixon  had  no- 
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(ice,  but  were  this  not  so,  he  ought  not  to  hare  recovered,  as }  ^ 
indiTidual  convenience  is  far  short  of  the  public  mischief  whicu 
would  be  produced  by  giving  validity  to  a  bond  of  this  sort  be- 
cause it  came  into  the  hands  of  an  assignee.  Bowyer  ▼.  Bampion, 
2  Str.  1155,  is  conclusive  on  this  subject.  A  bond  void  eb  inUia 
can  not  by  anything  subsequent  be  made  effectual. 

Campbell,  for  Stubblefield,  argued  that  a  court  of  equity  after 
judgment  fairly  obtained  at  law,  where  the  defendant  has  waived 
any  legal  advantage  which  he  might  have  had,  will  not  interfere 
to  set  aside  that  judgment  without  special  circumstances  to  war- 
/ant  it.  Nor  was  this  a  case  in  which  chancery  could  daim 
jurisdiction. 

Wichham,  for  Dixon's  executors,  contended  that  he  was  an  in*^ 
nocent  assignee,  without  notice  of  the  gaming  consideration, 
whereas  Beverley  had  violated  a  positive  law  in  sending  thia 
bond  into  circulation  to  injure  those  who  might  become  ita 
possessors,  and  had  induced  Dixon  to  purchase  the  bond  under 
assurances  of  its  being  paid,  who  ought,  therefore,  to  be  allowed 
to  rely  on  such  purchase  in  a  court  of  equity.  Moreover,  Dix- 
on's executors  have  the  benefit  of  a  judgment  at  law  in  their 
favor. 

The  PassmENT  not  sitting  in  the  cause,  Ltohs,  J.,  delivered 
the  opinion  of  the  court. 

After  stating  the  case,  and  that  the  assumpsU  of  Beverley  to 
Dixon  was  after  he  came  of  age,  he  proceeded :  It  is  not  import- 
ant to  decide  upon  the  propriety  of  admitting  Mr.  Smith's  depo^ 
sition.  The  principal  objection  is  that  this  was  a  gaming  debt, 
contracted  by  an  infant,  which  no  subsequent  act  of  his  nor  any 
transfer  could  make  valid.  It  is  in  general  true,  that  an  assignee 
of  a  bond  of  this  sort,  can  be  in  no  better  situation  than  the 
obligee,  and  the  cases  cited  at  the  bar  sufficiently  establish  the 
point.  But  the  present  case  is  very  different  upon  principle 
from  those  cases,  and  that  difference  is  produced  by  the  conduct 
of  Beverley,  who,  by  his  assurances  of  payment,  induced  Mr. 
Dixon  to  receive  an  assigxmient  of  it.  He  not  only  concealed 
from  liim  the  legal  objections  to  the  bond,  but  afterwards 
assumed  to  pay  it,  and  when  sued,  voluntarily  confessed  judge- 
ment. 

The  privileges  allowed  to  infants  are  intended  to  protect  them 
from  injury,  not  to  furnish  them  with  the  means  of  deceiving . 
and  of  defrauding  others;  and  if  negotiable  papers  accepted  by^ 
others,  under  all  the  caution  used  by  Mr.  Dixon  in  this  cas^- 


Oct.  1794.]  Dandbidge  v.  Habbis.  466 

were  permitted  to  be  aet  aside,  there  would  be  an  end  put  to  the 
negotiability  of  each  papers,  and  to  all  confidence  between  man 
and  man.  Why  did  not  Beverley  avail  himself  at  law,  of  the 
supposed  advantage  which  he  now  relies  upon  in  this  court? 
But  suppose  he  had  pleaded  it,  and  the  plaintiff  had  replied  the 
special  matter,  "that  he  had  been  induced  by  the  defendant  to 
receive  the  bond; "  upon  a  demurrer  the  law  would  have  been 
decided  in  his  favor:  2  Mod.  279.  If  he  had  pleaded  infancy, 
he  might  have  avoided  the  bond;  but  certainly,  in  another  action, 
the  plaintiff,  upon  proving  his  aaaampsit,  after  his  attaining  full 
age,  would  have  succeeded.  If,  then,  this  would  have  been  his 
fate  at  law,  upon  no  principle  can  he  expect  that  a  court  of 
equity  will  assist  him  in  imposing  upon  innocent  third  persons 
a  loss  produced  by  his  own  fraud. 
Upon  the  whole,  the  oourt  afiSrm  the  decree. 


This  case  ia  reported  as  a  parallel  case  to  Ludvakh  v.  Croff,  in  Pemmyl- 
▼ania,  where  the  same  principle  was  held.  Though  the  doctrine  of  edoppd 
in  pai$,  was  not  yet  established  at  law,  eo  nomine,  yet  these  cases  in  reality 
recognize  and  apply  the  doctrine;  so  these  may  in  fact,  be  considered  as  the 
first  application  of  the  doctrine  in  onr  courts.  This  case  is  noticed  in  Ray» 
noldsy.  Carter,  12Leigh,  172,  the  conrt  saying:  "According  to  onr  decisions 
in  cases  of  this  kind,  the  debtor  mnst  hold  oat  inducements  to  the  third 
person  who  purchases  it  to  to  deal  with  the  claim;  else  the  debtor  will  not 
be  deprived  of  his  defense:  Bueknerr.  Smiih,  1  Wash.  209;  ffoome$  v.  Smoek^ 
Id.  389;  Woodeon  v.  Barrett,  2  Hen.  &  Munf.  80;  jtfayo  v.  OUe$t  1  Munf • 
533." 

It  ia  also  dted  in  2)to<i6  V.  JTodiMMs  6  Leigh,  403, 407. 


Dandridge  V.  HaBBI8. 

[1  WAnnofov,  898.] 

RxUEF  nr  EQUmr.— Where  parties  agreed  to  indorse  upon  a  written  con- 
tract a  memorandum  permitting  the  debtor  to  pay  in  money  or  in 
property,  at  a  valuation  to  be  made  by  two  honest  men,  to  be  chosen 
by  the  parties;  ii  the  creditor  refuse  to  make  the  uidorsement,  equity 
will  relieve  and  consider  the  indorsement  as  made. 

Same. — If  in  this  case  the  creditor  refuse  to  join  in  naning  a  vainer,  the 

debtor  might  plead  the  special  matter  at  law,  or  %  conrt  of  equity 

might  name  valuers  if  the  parties  should  fail  to  do  so  by  a  certain 

day. 
Duty  of  Oxe  Bound  to  Pat  Monbt,  ob  Deuvbb  PBOPBirrT.— Where 

a  man  is  to  pa}  money  or  deliver  property^  at  a  valuation,  be  is  not 

bound  to  carry  the  property  to  the  cieditor,  but  the  latter  should  receive 

it  at  the  debtor^n  house. 

30 
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Appeal  from  a  decree  of  the  high  court  of  cliancery,  dis- 
missing the  phuntiff's  bill,  which  was  to  compel  a  specific  per- 
formance of  a  contract  between  the  parties,  by  which  the 
defendant,  Harris,  was  to  repair  a  mill  for  the  plaintiff,  and  to 
receive  payment  for  it,  either  in  money  or  in  property,  at  a  val- 
uation to  be  made  by  two  honest  men,  to  be  chosen  one  by  each 
party;  and  also  to  be  relieved  against  a  judgment  at  law,  ob- 
tained by  the  defendant,  in  consequence  of  his  fraud  in  not 
inserting  the  alternative  payment  in  the  written  agreement,  nor 
indorsing  it  on  the  back,  as  he  agreed  to  do,  at  the  time  of  ex- 
ecuting that  agreement.  The  answer  contains  a  denial  of  evexy 
material  allegation  in  the  bill.  The  chancellor,  conceiving  the 
answer  not  to  be  disproved,  dismissed  the  bill  with  costs.  From 
this  decree  the  appeal  was  taken. 

Duval  and  Marshall,  for  the  plaintiff. 

Campbell,  for  the  defendant. 

The  points  made  in  the  arguments  at  the  bar  are  noticed  in 
the  opinion  of  the  court. 

The  President  delivered  the  opinion  of  the  court. 

However  it  might  appear  to  the  chancellor,  this  court  has  no 
doubt  but  that  the  answer  is  fully  disproved,  by  more  than  two 
vritnesses,  who  make  it  evident,  that  by  the  original  agreement, 
before  the  work  was  begun,  Mr.  Dandridge  was  to  have  the 
alternative,  and  that  at  the  time  of  signing  the  agreement  he 
refused  his  signature  until  Harris  promised  to  make  the  in- 
dorsement allowing  him  that  privilege.  The  alternative  is  an 
important  part  of  the  contract,  since  it  might  make  a  consider- 
able difference  to  the  appellant,  whether  he  should  give  up  his 
property  at  a  fair  valuation,  or  be  obliged  to  part  from  it  under 
an  execution,  at  three-fourths  of  its  value,  or,  if  he  replevied 
to  have  it  finally  sold,  perhaps  at  a  much  greater  loss. 

It  appears  that  in  the  action  at  common  law  brought  by  Har- 
ris upon  the  agreement,  the  jury  found  a  special  verdict,  stating 
the  above  facts,  as  set  forth  in  the  bill.  The  appellee  excepted 
to  the  opinion  of  the  court  permitting  the  appellant  to  give 
parol  evidence  of  those  facts,  and  the  judgment,  which  was  in 
favor  of  the  appellant,  was  reversed  in  the  district  court,  on 
account  of  the  parol  evidence  having  been  admitted.  What- 
ever might  be  the  decision  of  a  court  of  law,  upon  the  propri- 
ety of  admitting  such  proof  to  contradict  a  written  agreement, 
there  can  be  no  doubt  in  equity  but  that  the  appellee  refusing 
to  make  that  indorsement,  upon  his  promise  to  do  which  the 
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agreement  was  signed,  and  availing  himself  of  that  agreement 
as  an  absolute  one,  which,  in  fact,  was  only  conditionally  exe- 
cuted, he  was  guilly  of  a  fraud,  against  which  the  court  will 
relieve  by  considering  the  indorsement  as  made  and  incorporated 
into  the  agreement.  The  case  of  Walker  ▼.  WaUeer,  2  Atk.  98, 
which  was  read  at  the  bar,  does  not  apply;  there  was  no  writ- 
ten agreement  in  that  case,  and  the  question  was,  whether  the 
parol  evidence  of  it  could  be  admitted  under  the  statute  of 
frauds  and  perjuries.  But  there  is  a  case  there,  put  by  the 
chancellor,  which  does  apply.  He  supposes  a  person  advancing 
money,  and  taking  an  absolute  conveyance,  to  which,  by  agree- 
ment, there  was  to  be  a  defeasance,  and  the  other  party  refus- 
ing to  execute  the  defeasance.  He  puts  the  question,  will  not 
this  court  relieve  against  such  a  fraud  ?  A  sizong  manner  of 
declaring  his  opinion  that  it  would,  and  it  is  very  much  like  the 
case  before  the  court.  Oonsidering  the  indorsements,  then, 
as  made,  the  court  proceed  to  consider  what  would  have  been 
the  effect  of  it  at  law.  The  defendant,  at  law,  might  have 
pleaded  the  special  matter,  that  he  was  always  ready  to  deliver 
property;  that  the  plaintiff  had  neglected  to  name  a  person  to 
value  it,  though  he  had  promised  to  do  so,  and  had  refused  to 
receive  the  property,  which  plea  would  have  been  supported  by 
the  proofs  in  the  cause.  But  for  want  of  this  indorsement,  the 
defendant  was  probably  advised  that  he  could  not  plead  this 
matter,  it  being  dehors  the  agreement,  and  therefore  he  pleaded 
conditions  performed.  It  is  true,  the  court  permitted  him,  at 
the  trial,  to  give  evidence  of  those  facts,  and  if  the  jury  had, 
upon  that  evidence,  decided  against  him,  it  would  be  reasonable 
that  he  should  be  bound  thereby,  since  he  would  have  had  a 
fair  trial  upon  the  merits,  as  much  so  as  if  the  indorsement  had 
been  made.  But  that  is  not  the  case.  The  jury  found  matter 
sufficient  to  excuse  him,  and  the  counly  court  gave  judgment  in 
his  favor,  which  the  district  court  reversed,  the  ground  of  which 
reversal  appears,  in  the  exceptions,  to  have  been  the  admission 
of  the  parol  evidence;  so  that  the  appellee  has  committed  a 
fraud  in  inthbolding  the  indorsement,  and  has  then  availed 
himself  of  it  by  a  legal  objection  founded  on  the  want  of  that 
indorsement.  If  this  be  not  a  proper  case  for  relief  in  equity, 
we  are  at  a  loss  to  know  how  one  can  exist. 

It  was  then  objected  that,  suppose  the  indorsement  made,  it 
was  the  duly  of  Mr.  Dandridge  to  tender  property  immediately, 
or  else  he  lost  the  benefit  of  the  alternative,  l^is  case,  from 
its  nature,  is  very  different  from  the  common  one  of  a  debtor 
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oirisg  money,  who  is  obliged  to  seek  his  creditor  in  order  to 
pay  the  debt.  Here  property  was  to  be  deliyered  which  could 
not  BO  easily  be  conveyed  from  place  to  place  as  money,  and  it 
would  be  natural  to  suppose  that  it  was  to  be  valued  and  re- 
ceived at  the  defendant's  house,  and  the  rather  so,  as  being 
more  convenient  to  him  in  the  selection  of  property  which 
might  have  taken  place.  That  an  actual  tender  of  property  was 
made  prior  to  that  made  at  Johnson's,  in  November,  1787,  after 
the  suit  was  brought,  does  not  appear.  And  if  it  had  stood 
upon  that  alone,  the  court  would  have  considered  Mr.  Dan- 
dridge  as  having  failed  in  performing  his  part  of  the  agreement, 
and  consequently  that  he  had  forfeited  the  alternative.  But 
the  fact  appears  to  be  that,  on  the  sixteenth  of  December,  1786, 
the  very  day  the  work  was  finished,  they  settled  their  accounts, 
and  fixed  the  balance  at  forty-eight  pounds.  Mr.  Harris  called 
upon  Mr.  Dandridge  to  sign  the  account,  which  he  refused  to  do 
unless  Harris  would  state  that  property  was  to  be  paid,  a  drcum- 
stance  which  he  constantly  adhered  to  as  a  part  of  the  original 
agreement.  He  then  desired  Harris  to  come  to  him,  with  the 
writing,  and  to  join  in  naming  persons  to  value  the  property, 
and  to  receive  it,  which  Harris  promised  to  do  the  next  day  or 
the  day  after,  but  did  not.  Mr.  Dandridge  then  wrote  a  letter 
to  the  father  and  son,  requesting  them  to  come  and  have  the 
property  valued.  They  did  not  object  that  the  property  should 
be  carried  to  them,  but  declared  they  would  not  receive  prop- 
erty, and  in  February,  1787,  only  forty-one  days  from  the  time 
the  work  was  finished,  and  before  Mr.  Dandridge  could  prob- 
ably have  time  to  make  a  legal  tender,  Harris  brought  his  suit. 

Upon  this  view  of  the  case,  although  Mr.  Harris  appears  to 
have  done  his  work  honestly,  and  is  entitled  to  his  stipulated 
reward,  yet,  since  he  has  been  delayed  by  what  this  court  calls 
a  fraud  in  him,  and  by  his  endeavors  to  use  that  fraud  to  the 
disadvantage  of  the  other  party,  he  stands  in  a  very  different 
point  of  view  in  equity  from  Mr.  Dandridge,  whose  conduct 
through  the  whole  transaction  appears  to  have  been  fair  and 
upright,  at  all  times  willing  to  perform  his  real  agreement. 

The  court  have  to  lament  the  expenses  which  have  been  in- 
curred on  the  occasion,  but  are  of  opinion  they  ought  to  fall 
upon  Mr.  Harris,  the  party  in  fault,  who  is  adjudged  to  pay  the 
whole  costs  at  law  and  in  equity. 

It  is  objected  that  the  court  cannot  decree  a  specific  execu- 
tion in  this  case,  because  the  valuers  were  to  be  named  by  the 
parties,  and  as  they  did  not  name  them,  it  is  contended  that  the 
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court  cannot  do  it  for  them.  In  the  case  of  PleoBonis  el  al.  v. 
Boss,  1  Washington,  156,  and  Smattwood  y.  Ednsborough,  Id. 
290,  the  parties  named  the  Taluers  in  their  agreement,  and  it 
was  decided  that  others  could  not  be  substituted  in  their  stead, 
upon  their  refusing,  in  the  one  case,  to  act,  and  in  the  other, 
not  haying  perfected  what  they  were  to  do.  In  this  case  no 
persons  were  named,  so  as  to  show  a  personal  confidence,  but 
a  description  of  their  character  only;  they  were  to  be  honest 
men;  and  it  is  supposed,  that  if  the  parties  should  refuse  to 
name,  the  chancellor  might  easily  find  two  men  in  the  state  to 
answer  the  description.  The  court  are  also  of  opinion  that  the 
chancellor  might  appoint  a  day,  before  which  the  parties  should 
name  the  valuers,  or  in  case  either  refused,  might  direct  it  to 
be  done  by  two  honest  men,  appointed  by  himself,  to  value  the 
.  property,  negroes  excepted,  and  upon  delivering  or  tendering 
the  properly  so  valued,  to  the  amount  of  forty-eight  pounds, 
the  injunction  to  be  perpetual. 

But  as  there  is  difficulty  in  such  a  decree,  which  might  be 
delayed,  if  not  defeated,  by  the  valuers,  whether  chosen  or  ap- 
pointed, refusing  to  act;  and  since  the  appellant  coming  into 
equity  must  do  equity;  and  it  appearing  that  he  has  parted  with 
the  property,  in  the  mare,  which  in  his  bill  he  suggests  to 
have  been  accepted  by  Harris,  at  forty-five  pounds,  and  to  have 
been  kept  by  him  for  the  appellant;  and  the  appellant  having 
declared,  before  bringing  this  suit,  that  he  intended  to  pay  the 
money,  and  only  contended  for  the  costs,  the  court  is  of  opinion 
that  the  judgment  at  law  ought  to  remain  in  force  as  to  the 
forty-eight  pounds,  and  be  enjoined  as  to  the  costs. 

We,  therefore,  reverse  the  chancellor's  decree  with  costs. 
The  injunction  to  be  made  perpetual  as  to  all  the  costs  at  law; 
and  to  be  dissolved  as  to  the  balance  of  the  forty-eight  pounds, 
if  any  shall  remain,  after  deducting  the  appellant's  costs  in  law. 
and  in  equity,  as  well  as  in  this  court;  and  if  upon  the  adjust- 
ment of  the  account  of  the  said  forty-eight  pounds  against  the 
said  costs,  any  balance  shall  remain  due  to  the  appellant,  in 
that  case,  the  injunction  to  be  perpetual  as  to  the  forty-eight 
pounds,  and  the  appellee  to  pay  such  balance. 
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White  v.  Atkinson. 

Bncmo  Pkbfohmance  of  an  Aobeehent  fob  Salb  of  Land.— Ai^ 

agreement  was  made  for  the  sale  of  land  dazing  the  eziatenoe  of  paper 
money,  part  payment  to  be  made  in  June,  1780,  when  a  conveyanee^ 
was  to  be  made,  and  the  remainder  in  twelve  months  thereafter.  The 
money  waa  not  paid  or  tendered  at  the  day,  nor  was  a  conveyance  made. 
A  biU  being  brought  by  the  vendee  for  a  specific  performance,  he^ 
was,  nnder  the  drcomatances  of  the  case,  decreed  a  conveyance  npon 
his  paying  the  valne  of  the  land  at  the  time  of  the  contract,  instead  of 
the  valne  of  the  purchase  money  agreed  upon,  according  to  the  scale  of 
depredation. 

Appeal  from  the  Ligh  court  of  chanceiy  in  a  suit  institated 
there  by  White  against  Atkinson  for  the  conveyance  of  a  tract 
of  land  sold  by  Coleman,  the  agent  of  Atkinson,  to  the  appellant 
In  November,  1779,  the  agent  of  the  appellee  contracted  witk 
the  appellant  to  sell  him  a  certain  tract  of  land  at  the  price  of 
six  shillings  per  acre,  the  quantity  to  be  afterwards  ascertained. 
Two-thirds  of  the  purchase  money  was  to  be  paid  in  the  month 
of  May  or  June  following,  when  the  title  was  to  be  transferred 
and  a  bond  to  be  given  by  the  appellant  for  the  balance  of  the- 
purchase  money,  payable  in  twelve  months  thereafter,  with  in- 
terest from  the  date.  The  quantity  waa  ascertained  by  a  surveys 
in  March,  1780,  at  which  time  a  memorandum  was  signed  by 
Coleman,  the  agent,  and  delivered  to  the  appellant,  stating  the- 
terms  of  the  contract  before-mentioned,  except  as  to  the  time- 
of  the  payment  of  the  two-thirds  of  the  purchase  money,  which 
the  memorandum  stated  should  be  paid  when  the  deed  should 
be  acknowledged  by  the  appellee.  The  bQl  stated  that  a  tender 
of  the  money  was  made  to  Atkinson  in  specie,  according  to- 
the  scale  of  depreciation,  but  of  this  there  was  no  proof  nor  thai 
even  a  demand  for  a  deed  and  an  offer  of  payment  until  long- 
after  paper  money  bad  ceased  to  circulate. 

The  defendant,  Coleman,  in  his  answer,  admitted  that  a  deed- 
was  neither  made  nor  tendered  by  Atkinson,  but  that  he  agreed, 
late  in  the  year  1781  that  White  should  have  a  conveyance  if  he- 
would  then  pay  the  money.  No  deed  was  ever  executed,  nor 
was  any  part  of  the  purchase  money  paid  except  eighteen  pounds- 
paid  by  White  to  McCraw,  a  creditor  of  Atkinson,  and  for  which 
he  had  credited  with  the  said  McCraw.  It  also  appeared  that 
long  after  the  contract  was  made,  White  was  willing  to  make- 
payment  if  a  conveyance  could  have  been  obtained.  But  a  dif- 
ference arising  as  to  the  value  of  the  money,  nothing  was  done 
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The  court  decreod  that  the  defendant  should  convey  the  land 
in  question  to  the  plaintiff,  upon  his  tendering  or  paying^  to  the 
defendant  so  much  money  as  with  eighteen  pounds  was  equal  to 
the  value  of  the  land,  on  the  last  day  of  June,  1780,  to  be  estab- 
lished by  a  jury  on  an  issue  to  be  tried  for  that  purpose. 

The  verdict  upon  this  issue  having  been  certified,  it  was  de- 
creed that  the  plaintiff  should,  over  and  above  the  sum  found 
by  the  juiy,  pay  to  the  defendant  the  interest  thereof  computed 
from  the  last  day  of  June,  1780,  and  the  costs  expended  by  At- 
kinson as  well  as  on  the  trial  of  the  issue,  as  in  the  court  of 
chancery,  upon  Atkinson's  executing  a  sufficient  conveyance  of  the 
land  i^  question  to  White  and  h:  j  heirs.  From  this  decree 
White  appealed. 

Campbell^  for  the  appellant,  admitted  that  he  who  applies  to 
a  court  of  equity  is  bound  to  do  equity.  He  stated  that  the 
real  contract  was,  that  Atkinson  should  convey  the  land  to 
White,  and  should  receive  payment  at  the  rate  of  six  shillings 
per  acre,  two-thirds  at  the  time  the  conveyance  should  be  made, 
and  the  residue  in  twelve  months  thereafter,  for  which  a  bond 
was  to  be  given*  This  is  proved  by  the  written  paper,  delivered 
by  Coleman  to  White.  He  contended  that  the  depreciation  of 
money  did  not  furnish  a  sufficient  reason  for  the  decree  given  in 
this  cause.  Suppose  the  money  had  appreciated,  and  Atkinson 
had  sued  at  law  for  the  purchase-money,  or  had  applied  to  a 
court  of  equity  for  a  specific  performance,  neither  court  would 
have  protected  him  from  the  payment  of  the  money  at  its  in- 
creased value;  and  the  same  principle  ought  to  govern  when  the 
purchaser  seeks  a  specific  performance.  The  court  is  called 
upon  to  carry  a  contract  into  effect,  instead  of  which  a  new  one 
is  made  by  the  parties,  and  the  purchaser  is  decreed  to  pay  ac- 
cording to  the  value  of  the  land,  and  not  according  to  the  value 
of  the  money  at  the  time  of  the  contract. 

MarahaU,  for  the  appellee,  said  that  this  was  a  case  whera 
precedents  could  not  be  expected;  and  that  men  differed  much 
in  their  opinions  as  to  the  value  of  paper  money  as  upon  any 
subject  whatever.  Suppose  that  in  this  case  the  appellant  had 
brought  his  suit  at  law  for  damages,  the  jury  would  not  have- 
been  bound  by  the  arbitrary  value  put  upon  money  by  the  leg* 
islature,  but  would  have  given  such  damages  as  they  thought 
the  party  entitled  to;  but  if  he  makes  application  to  this  court  for 
a  peculiar  relief,  which  no  other  tribunal  could  afford  him,  he 
must  submit  to  the  rule  that  he  who  seeks  equity  must  do 
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equity.  The  court  in  this  decree  bound  him  to  perform  these 
terms,  not  because  the  parties  have  agreed  to  them,  but  be* 
cause  it  is  equity. 

BoANE,  J.  This  is  a  bill  praying  for  the  specific  execution  of 
an  agreement,  whereby  the  agent  of  the  appellee  contracted  to 
sell  to  the  appellant  the  tract  of  land  for  the  consideration  iu 
the  bill  mentioned.  The  appellant  alleges  this  contract  to  have 
been  made  on  the  eighteenth  March,  1780,  but  as  the  memoran- 
dum then  given,  and  on  which  he  seems  to  rely,  is  consistent 
with  the  declaration  of  Coleman,  the  agent,  in  his  answer  that 
the  contract  was  really  made  in  the  November  or  December 
preceding,  and  Barkesdale,  a  witness  in  the  cause,  states  his 
belief  that  this  land  was  sold  prior  to  the  year  1780, 1  shall  con- 
sider this  contract  as  really  made  in  one  of  the  said  months  of 
November  or  December;  and  as  Coleman,  the  agent  of  the  ap- 
pellee, admits  it  might  have  been  in  the  month  of  December 
(which  admission  is  to  be  taken  most  strongly  against  the  party 
who  makes  it),  I  shall  fix  upon  the  month  of  December,  1779» 
as  the  time  of  the  contract.  This  contract  was  a  general  one  by 
which  the  agent  of  the  appellee  agreed  to  sell  the  land  in  ques- 
tion to  the  appellant  for  six  shillings  current  money  per  acre, 
whereof  two-thirds  was  to  be  paid  in  the  months  of  May  or 
June  foUowing,  when  a  deed  was  to  be  executed;  anfd  for  the 
balance,  the  appellant  was  to  have  a  long  credit.  The  appel- 
lant did  not  punctually  pay  the  money  according  to  his  under- 
taking; and  although  he  afterward  showed  a  willingness  to  do 
so,  it  was  refused  by  the  appellee  because  of  its  depreciation, 
^e  appellee  also  refused  to  give  him  a  conveyance  of  the  land, 
unless  the  appellant  would  make  such  a  settlement  and  payment 
ftd  would  be  satisfactory  to  his  agent,  Coleman.  Thus  matters 
rested  until  after  the  abolition  of  paper  money,  when  White  ex- 
hibited his  bill. 

This  case  is  not,  as  I  conceive,  distinguishable  from  the  com- 
mon one  of  a  bill  for  the  execution  of  an  agreement,  after  a 
failure  of  payment  on  the  part  of  the  purchaser,  except  so  far 
as  a  distinction  may  arise  from  the  situation  of  this  country  at 
the  time  of  the  transaction  in  respect  to  its  circulating  medium. 
I  will,  therefore,  consider  this  case,  first,  as  independent  of  that 
circumstance,  and  secondly,  as  affected  by  it. 

It  will  not,  I  presume,  be  denied  but  that  in  the  case  of  a 
general  agreement  made  in  times  when  the  currency  is  perma- 
nent, and  unattended  by  any  peculiar  circumstances,  a  court  of 
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equity  will  decree  a  conveyance  upon  payment  of  the  principal 
money  contracted  for  and  legal  interest.    It  would  make  such 
principal  money  the  measure  of  that  which  the  purchaser  is  to 
pay  on  one  of  two  grounds;  first,  as  being  the  fulfillment  of  the 
▼ery  agreement  made  on  the  part  of  the  vendee,  and  consented 
to  by  the  vendor.    Or,  secondly,  if  it  should  be  proper,  on  the 
ground  of  there  having  been  a  forfeiture,  to  consider  what  is  a 
just  compensation,  it  could  fix  upon  no  criterion  whereby  to  es- 
timate this  compensation,  so  proper  as  the  contract  of  the  par* 
ties  themselves.    There  is  no  doubt  that  if  the  real  value  of 
the  property  sold  is  to  be  regarded,  it  ought  to  be  ascertained 
as  at  the  time  of  the  contract,  and  the  opinion  of  both  parties 
as  to  such  value  at  that  time  ought  to  be  conclusive  upon  both. 
That  is,  however,  the  case  of  a  contract  in  currency  of  a 
fixed  value,  and  for  the  non-payment  at  the  time  it  became  due, 
the  law  has  settled  the  equivalent,  namely,  five  per  centum  per 
annum.    But  the  case  now  under  consideration  is  that  of  a 
contract  made  in  a  depreciated  and  depreciating  currencsy.    We 
will  therefore  consider  how  it  is  affected  by  that  circumstance. 
I  very  readily  admit  that  where  a  party  against  whom  a  bill  is 
brought  for  the  specific  execution  of  an  agreement,  shows  that 
such  would  be  unconscionable,  and  prays  that  it  may  not  be 
decreed  but  upon  such  terms  as  are  just,  a  court  of  equity  may 
impose  such  terms  upon  the  plaintiff,  and  if  he  will  not  submit 
to  them,  may  dismiss  his  bill.    But  to  decide  what  are  and  what 
are  not  such  equitable  terms  as  the  court  ought  to  impose,  will 
depend  upon  the  circumstances  of  every  case,  and  upon  the 
exercise  of  a  sound  discretion  by  the  court.    I  say  of  a  sound 
discretion,  because  it  ought  not  to  be  an  arbitrary  one,  and  in 
particular  it  should  respect  the  laws  of  the  country;  and  so  far 
as  may  be,  the  agreement  of  the  parties  themselves.    The  act 
of  1781,  establishing  a  scale  of  depreciation,  and  declaring  that 
outstanding  current  money  contracts  should  be.  regulated  by 
such  scale  as  at  the  date  of  such  contracts,  appears  to  me  in 
effect  to  have  converted  such  current  money  contracts  into 
specie  contracts;  for  it  declares  that  such  shall  now  be  dis- 
charged by  as  much  specie  as  shall  appear  by  the  application 
of  the  scale  to  have  been  then,  viz. :  at  the  date  of  such  con- 
tract, the  value  of  the  current  money.    In  the  case  of  specie 
contracts  generaUy,  as  is  above  supposed  upon  payment  of  the 
simi  contracted  for  and  interest,  a  specific  execution  would  be 
-decreed.    But  the  case  is  not  different  in  substance  where  the 
•contract  was  for  paper  mon^;  the  value  of  that  paper  money. 
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and  not  the  namerical  sum,  is  what  the  vendee  is  bound  to  pay, 
and  the  vendor  entitled  to  receive.  If  the  scale  formed  a  just 
role  for  ascertaining  the  value  of  paper  money  in  specie,  by 
the  application  of  it  to  the  current  money  contract  of  the 
parties,  we  can  find  the  value  in  specie  of  that  which  was  con- 
tracted to  be  paid,  not  less  truly  than  if  the  contract  had  been 
for  specie  itself.  And  the  seller  can  no  more  complain  of  re- 
ceiving such  a  sum  with  interest,  as  being  less  than  he  con- 
tracted to  receive,  than  he  could  complain  of  receiving  principal 
and  interest  in  case  of  a  specie  contract.  The  legislature  have 
established  this  scale  as  a  just  rule  whereby  to  settle  paper 
money  contracts  in  specie.  It  was  no  doubt  made  after  due 
deliberation  and  upon  good  information.  It  has  generally  been 
acquiesced  in  by  the  people  of  this  commonwealth,  and  has 
prevented  much  litigation.  It  affords,  I  suppose,  the  best 
rule  for  ascertaining  the  value  of  the  paper  money  having 
been  made  by  those  who  represented  eveiy  part  of  the  state, 
and  had  the  best  opportunity  of  judging.  The  opinion  of  the 
court  of  appeals,  in  the  case  of  BiU  v.  SouHherlanffa  Exn.^  1 
Wash.  128,  does  not  preclude  me  from  considering  this  scale  as 
affording  a  just  rule  for  estimating  the  value  of  paper  money 
as  respects  the  year  posterior  to  1778.  Perhaps  that  case  im- 
pliedly admits  the  scale  to  afford  a  just  rule,  except  as  to  the 
years  1777  and  1778.  At  any  rate,  I  have  no  data  whereby  I  am 
justified  in  saying  that  as  to  the  contract  in  question  the  scale 
does  not  afford  a  just  rule.  But  the  appellee  alleges  that  he 
had  immediate  use  for  the  money,  and  that  he  sustained  an 
injury  by  the  want  of  punctuality  in  the  payment.  If  he  had 
shown  to  the  court  the  amount  and  the  particulars  of  the  injuiy ; 
and  moreover,  that  he  had  apprised  the  appellant  that  his  situ- 
ation was  so  peculiar  as  to  render  punctuality  in  a  payment 
important  to  him,  I  will  not  say  but  a  court  of  equity  would 
lay  hold  of  those  circumstances  to  vary  the  decision  which  I 
think  ought  now  to  be  given.  But  it  seems  to  me  that  without 
such  data  we  ought  not  to  go  into  the  consideration  how  far 
the  seller  may  have  sustained  a  loss  hj  the  non-payment  of  the 
money  when  due.  Neither  ought  the  purchaser  to  be  affected 
by  a  loss  resulting  to  the  seller,  on  account  of  any  peculiarity 
in  his  situation  when  such  situation  was  not  made  known  to 
him. 

In  fact,  the  retention  whidi  I  am  now  considering  would  as 
well  apply  to  a  specie  as  to  a  paper  money  contract;  with  this 
additional  circumstance  attending  the  latter,  that  the  money  if 
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paid  might  have  been  refused  by  the  appellee's  creditor,  and  in 
that  event,  or  if  he  were  not  himself  a  debtor,  it  might,  and 
probably  would  have  died  in  his  hands  by  the  abolition  of  that 
currency.  I  might  here  add,  that  such  was  the  peculiar  situation 
of  this  cotmtry  during  the  existence  of  paper  money,  that  many 
if  not  most  creditors  were  ruined  by  a  punctual  performance  of 
contracts  made  on  credit;  whereas  it  was  by  the  virtuous  and 
honorable  conduct  of  some  debtors,  in  withholding  payments, 
that  many  creditors  were  sheltered  from  destruction. 

Thefiftii  section  of  the  act  of  1771,  establishing  a  scale  of  de* 
preciation,  gives  to  the  court  a  power  to  depart  from  such  scale, 
where  circumstances  shall  arise  which,  in  their  opinion,  would 
render  a  determination  according  to  it  unjust.  Such  a  power,  I 
have  already  admitted  is  exercisable  by  a  court  of  eqmty,  upon 
an  application  like  the  present,  independent  of  this  section, 
where  the  circumstances  will  justify  it.  What  those  circum- 
stances are  which  are  contemplated  in  this  section,  I  will  not 
undertake  to  say;  but  it  would  seem  to  me  that  they  must  be 
such  as  are  peculiar  to  that  very  case,  and  not  such  as  are  com«^ 
mon  to  evezy  case.  The  one  now  under  consideration  appears 
to  exhibit  no  circumstances  which  may  not  reasonably  be  sup- 
posed to  attend  evezy  paper  money  contract  which  was  not 
punctually  complied  with.  But  it  is  said  that  the  court  ought 
in  this  case  to  depart  from  the  scale,  because  otherwise 
the  appellee  will  not  get  the  value  of  his  land.  The  counsel 
for  the  appellee  candidly  acknowledged  that  he  did  not  place 
his  hopes  of  setting  aside  the  contract  in  the  present  case  upon 
the  inequality  of  the  sum  produced  by  the  scale,  compared  with 
the  real  value  of  the  land.  Indeed,  a  contrary  doctrine  would 
involve  the  court  in  a  difficulty  where  to  draw  the  line,  if  evezy, 
even  the  minutest,  inequality,  should  not  be  deemed  sufficient 
to  justify  a  departure  from  the  scale;  but  before  we  can  say  that 
a  given  sum  is  unequal  to  the  value  of  the  subject,  the  value 
itself  must  be  ascertained. 

In  the  present  case,  the  value  of  the  land,  at  the  time  of  the 
contract,  is  not  ascertained,  otherwise  than  by  the  original  con- 
tract of  the  parties.  There  are  two  witnesses  who  say  they  think 
the  land  was  worth  fifiy  pounds  of  tobacco  per  acre;  but  what 
was  the  value  of  tobacco  in  specie  at  that  time,  or  whether  these 
witnesses  are  credible,  this  court  cannot  undertake  to  say.  A 
juiy  has  also  said  the  land  was  worth  six  shillings  i)er  acre. 
But  the  time  to  whidi  their  valuation  has  reference,  was  six 
months   posterior  to  the  time  of  the  contract,  within  which 
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period  the  land  might,  for  anything  Lnown  to  the  court,  have 
considerably  risen  in  value. 

Upon  the  whole,  as  by  the  application  of  the  scale  of  depreda- 
tion, which  in  this  instance  is  presumed  to  afford  a  just  as  well 
as  a  legal  rule  of  liquidation,  to  the  current  money  contract  of 
the  parties,  we  can  precisely  ascertain  the  yalue  in  specie  which 
was  contracted  to  be  given  for  the  land  at  the  time  the  purchase 
was  made;  such  application  ought  to  have  formed  the  criterion 
by  which  the  chancellor  should  have  estimated  the  compensa- 
tion to  be  paid  by  the  appellant;  and  by  this  rule,  the  appellee 
will  receive  more  in  value  than  he  would  if  the  money  had  been 
punctually  paid,  in  consequence  of  its  progressive  and  rapid 
depreciation. 

I  am  of  opinion,  therefore,  that  the  decree  should  be  reversed, 
and  modeled  as  to  the  compensation,  according  to  the  ideas 
above  stated. 

The  PiuBsmxiiT.  To  view  this  case  as  a  general  one,  unaf- 
fected by  the  particular  circumstances  which  attend  it,  the  ap- 
pellant has  wholly  failed  in  performing  his  part  of  the  agree- 
ment. It  does  not  appear  that  he  was  ready  to  do  so  during  the 
whole  year.  If  White  had  brought  his  action  at  law,  he  could 
not  have  succeeded,  without  avening  and  proving  performance 
on  his  part,  or  that  he  was  ready  to  perform.  The  agreement, 
therefore,  was  entirely  forfeited  at  law,  and  how  does  it  stand 
in  a  court  of  equity?  The  appellant  has  paid  part  of  the  pur- 
.  chase  money,  and  has,  perhaps,  made  improvements  upon  the 
land.  This  being  a  case  where  compensation  can  be  made,  a 
court  of  chancery  will  relieve;  but  upon  what  terms?  If  the 
contract  had  been  made  in  specie,  the  value  fixed  by  the  par- 
ties would  have  furnished  the  just  measure  of  retribution.  But 
even  in  cases  of  specie  contracts,  I  would  not  say  that  this 
measure  would  in  all  cases  be  resorted  to.  Suppose  a  man 
sells  at  half  price  upon  condition  of  punctual  payment,  calcu- 
lating upon  an  ability  which  he  might  thence  derive  of  making 
a  beneficial  investiture  of  the  money.  Suppose  it  should  appear 
that  he  had  lost  this  advantage  by  want  of  punctuality.  The 
court,  I  think,  would  properly  depart  from  this  rule,  and  might 
refuse  to  relieve  but  upon  payment  of  the  full  value  of  the  land. 

However  this  might  be,  it  is  certain,  that  in  case  of  a  con- 
tract made  in  paper  money,  where  the  scale  furnishes  no  just 
rule  for  fixing  the  value  of  the  money,  the  rule  above-mentioned 
ought  to  be  departed  from.    No  juror  can  say  what  were  the 
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ideas  of  the  parties  aa  to  the  Talue  of  the  money  at  the  time  of 
the  agreement. 

The  act  of  1781  famishes  a  good  general  rale  for  scaling 
paper  money  contracts;  perhaps  the  best  which  coaldhaye  been 
made.  But  it  is  certainly  not  just  in  all  cases.  What  is  the 
objection  to  the  measare  adopted  by  the  chancellor?  Because 
the  appellant  has  got  an  advantageoas  bargain,  it  is  supposed 
hard  to  depriye  him  of  it.  Bat  why  is  he  deprived  of  it  ?  Why 
did  he  not  perform  those  acts  which  entitled  him  to  the  advan- 
tage ?  This  coart  does  not  deprive  him  of  it;  he  has  been  him- 
self the  cause  of  its  being  lost. 

I  agree,  with  the  other  judges,  that  the  period  to  be  fixed  for 
ascertaining  the  valae  of  the  lands  was  that  at  which  the  con- 
tract was  entered  into.  The  difference  in  specie  is  not  consid- 
erable, but  if  either  party  wishes  an  inqairy,  at  his  own  expense^ 
according  to  this  opinion,  he  may  be  gratified. 

Cabbington  and  FLEHma,  JJ. ,  concurred  with  the  President. 

Lyons,  J.,  concurred  with  Boanb,  J.,  for  the  reversal  of  the 
decree. 

The  opinion  and  decree,  as  entered,  are  as  follows:  That  there 
is  no  error  in  the  principle  of  the  said  decree,  so  far  as  it  sub- 
jects the  appellant  to  the  payment  of  the  specie  value  of  the 
land  as  a  condition  upon  which  the  land  is  to  be  conveyed  to 
him;  and  although  the  value  at  the  time  of  the  contract  should 
have  been  inquired  of,  instead  of  the  value  at  the  day  of  pay- 
ment, yet  as  the  difference  is  probably  trivial,  and  not  equal  to 
the  expense  and  trouble  which  would  be  incurred  by  a  new  trial 
of  the  issue  for  that  purpose,  the  verdict  of  the  jury  ought  to 
stand  as  the  valuation,  unless  either  party  shall  choose,  at  his 
own  expense,  to  have  such  new  inqairy  made,  in  which  case  a 
new  issue  ought  to  be  made  up  and  tried  by  a  jury,  to  ascertain 
what  was  the  specie  value  of  the  land  at  the  time  of  the  con- 
tract; and  that  there  is  error  in  the  decree  in  this,  that  the  ap- 
pellant is  decreed,  at  all  events,  to  pay  the  money,  and  to  take 
conveyance  of  the  land,  instead  of  allowing  him  the  option  of 
abandoning  his  claim  and  losing  the  money  he  has  paid .  There- 
fore it  is  decreed  and  ordered,  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  appellant  pay  to  the  appellee,  Roger 
Atkinson,  as  the  party  substantially  prevailing  in  this  court,  his 
costs  by  him  about  his  defense  in  his  behalf  expended.  And 
this  court,  proceeding  to  make  such  decree  as  the  said  high 
eourt  of  chancery  should  have  pronounced,  is  of  opinion  that 
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the  appellant,  having  failed  to  perform,  x>n  his  part,  the  agree- 
ment sought  to  be  carried  into  execution,  had  forfeited  all  claim 
to  the  aid  of  this  court  for  that  purpose;  but  having  paid  part 
of  the  purchase  money,  and  probably  made  improvements  on 
the  land,  he  ought  to  be  relieved  against  that  forfeiture,  upon 
making  the  appellee,  Boger  Atkinson,  just  compensation,  the 
rule  of  which  ought  to  be  the  value  of  the  land  at  the  time  of 
the  contract;  and  although  that  value  usually  is,  and  ought  to 
be  in  such  cases,  considered  as  fixed  by  the  contract,  when  specie 
of  stable  value  is  the  medium  of  payment,  yet  in  this  case, 
where  the  medium  was  to  be  in  paper  depreciated,  and  rapidly  de- 
preciating at  the  time,  the  contract  affords  no  just  rule  for  ascer- 
taining the  specie  value  of  the  land,  which  was  therefore  prop- 
erly inqaired  of  and  settled  by  the  verdict  of  a  jury,  and  ought 
to  stand  as  the  rule  of  compensation;  therefore,  it  is  further  de- 
creed and  ordered,  that  upon  the  appellant's  paying  or  tender- 
ing to  the  appellee,  Boger  Atkinson,  within  three  months  from 
the  time  of  his  being  served  with  a  copy  of  the  final  decree  in 
the  high  court  of  chancery,  the  sum  of  one  hundred  and  twenty- 
eight  pounds  two  shillings,  with  interest  thereon  at  the  rate  of 
five  per  centum  per  annum  from  the  last  day  of  June,  1780,  till 
payment,  and  the  costs  of  this  suit,  the  said  appellee  shall  exe- 
cute a  good  and  sufficient  deed  or  deeds  for  conveying  to  the 
appellant  the  land  in  the  proceedings  mentioned,  in  fee-simple, 
with  a  general  warranty;  but  if  the  appellant  shall  fail  to  make 
such  payment  or  tender  within  the  time  aforesaid,  that  his  bill, 
in  that  case,  shall  stand  dismissed  with  costs.  But  if  either 
party  shall,  upon  this  decree  being  certified  to  the  high  court  of 
chancery,  apply  to  that  court,  and  desire  a  new  inquiry  to  be 
made  by  a  jury,  at  his  expense,  what  was  the  specie  value  of 
the  land  on  the  last  day  of  December,  1779,  an  issue  shall  be 
made  up  and  directed  to  be  tried  by  a  jury,  to  ascertain  such 
value  at  that  period;  which,  being  tried  and  certified  to  the 
satisfaction  of  the  said  high  court  of  chancery,  shall  stand  as 
the  rule  of  compensation,  instead  as  the  former  valuation,  and 
with  the  interest  thereon  from  the  said  last  day  of  December, 
1779,  after  deducting  the  eighteen  pounds  paid,  be  paid  or  ten- 
dered to  the  appellee,  Boger  Atkinson,  within  such  reasonable 
time  as  shall  then  be  allowed  by  the  said  court,  to  entitle  him 
to  the  conveyance  in  the  above  decree  mentioned,  or  subject 
him  to  the  consequence  therein  stated  in  case  of  his  default. 

This  case  has  been  frequently  cited,  and  its  aathority  affirmed  in  the 
Virginia  courts.     It  is  cited  in  Hughes  v.  Caldwell,  11  Leigh.  352;  in  Jkar^ 
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ing  V.  Mucker,  18  Oratt.  468;  in  Lohnum  y.  Crouch,  19  Id.  342,  345,  352,  353; 
in  Booten  y.  Sh^er,  21  Id.  493;  and  in  Carter 'v,  Bagland,  Id.  577.  In  Loh- 
many.  Crouch,  Riyes,  J.,  noticing  it»  says:  "The  reasoning  of  all  the 
judges  in  that  case,  shows  that  if  it  had  heen  a  specie  contract,  perform- 
ance of  it  would  haye  been  decreed,  upon  the  payment  of  the  purchase 
money,  as  agreed,  with  interest;  but  in  yiew  of  the  fact  that  it  was  made 
on  the  fluctuating  basis  of  a  depreciating  currency,  it  was  held  that  the 
purchaser,  under  such  circumstances,  should  be  required  by  the  court  of 
equity,  whose  aid  he  was  seeking,  to  do  equity,  which  was  deemed  to  be, 
in  that  case,  to  pay  the  yalue  of  the  land  at  the  time  of  the  contract,  instead  of 
the  yalue  of  the  money  agreed  upon. "  And  in  the  same  case,  Joynes,  J.,  says : 
'*  White  y.  Athinaon,  2  Wash.  94,  establishes  that  when  a  contract  for  the 
purchase  of  land  is  made  in  a  currency  which  is  already  greatly  depreciated, 
and  which  is  constantly  undeigoiug  still  further  depredation,  specific  exe- 
cution will  not  be  decreed  in  f  ayor  of  a  yendee  who  is  in  de&ult,  upon  his 
merely  paying  the  purchase  money  and  interest  according  to  his  oontimet'' 


Schwartz  t;.  Thomas. 

[S  WAsmratcnr.  187.] 

Btidbncb  IK  Action  of  Slander.— A  letter  stating  that  the  writer  had 
heard  of  a  slanderous  report,  is  admissible  in  eyidence,  to  proye  the 
cireulation  of  the  report,  and  may  be  read  for  that  purpose,  the  hand- 
writing of  the  person  being  preyed;  but  it  is  not  admissible  to  proye 
that  the  defendant  bad  propagated  the  report. 

Wbit  of  aupersedeaa  upon  a  judgment  entered  in  the  district 
court  in  an  action  of  slander  brought  by  the  defendant  in  erroz, 
Thomas.  The  parties  had  executed  mutual  bonds,  with  a 
condition  to  abide  by  the  award  of  eight  arbitrators,  indiffei:- 
ently  chosen,  or  by  that  of  any  number  of  them  exceeding  four, 
to  whom  they  had  agreed  to  submit  all  matters  in  dispute  be- 
tween them  regarding  slanderous  words  spoken  by  Schwartz 
against  Thomas,  and  who  should  ascertain  the  damages  sus- 
tained by  the  latter,  for  which  a  suit  was  then  pending  in  the 
district  court.  Each  arbitrator  was,  without  consulting  the 
others,  to  state  on  paper  tbo  amount  he  thought  should  be  al- 
lowed, and  the  aggregate  amount  divided  by  the  number  of 
arbitrators  was  to  be  the  sum  for  which  they  should  render  their 
award;  this  to  be  done  in  writing  before  the  eighth  of  August 
following.  And  it  was  further  agreed  that  the  arbitrators  should 
determine  the  damages,  if  any  there  ought  to  be,  in  favor  of 
Schwartz,  with  costs,  and  against  Thomas,  as  found  by  reason 
of  the  indictment  filed  by  Schwartz  against  Thomas;  which  in- 
dictment it  was  agreed  should  be  no  further  prosecuted.  After- 
ward, by  a  rule  of  court,  it  was  ordered  that  the  award  of  the 
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arbitratorB  upon  matters  of   difference  in  this  suit,  as  above 
agreed  to  be  taken,  should  be  made  the  judgment  of  the  court 

The  arbitrators  returned  their  award,  in  which,  after  reciting^ 
^.he  order  of  the  court,  in  pursuance  of  which  they  met,  and  in 
the  presence  of  the  parties,  examined  witnesses  and  other  testi- 
mony there  produced,  and  stating  that  they  had  proceeded  in 
conformity  with  said  order,  and  in  the  manner  pointed  out  by 
the  arbitration  bond,  they  awarded  that  damages  in  the  sum  of 
fifty-five  pounds  should  be  paid  by  the  defendant  to  the  plaintiff, 
together  with  his  costs;  in  accordance  with  which  award  judg- 
ment was  entered. 

The  defendant  objected  to  the  award  before  judgment  en- 
tered thereon,  and  being  overruled,  tendered  a  bill  of  excep- 
tions, stating:  ''That  the  arbitrators  admitted  as  evidence  a 
letter  said  to  be  written  by  one  Joseph  "White,  in  North  Caro- 
lina, and  directed  to  F.  White,  who  swore  before  them,  that  he 
believed  the  said  letter  to  be  in  the  handwriting  of  the  said  Jo- 
seph White  (but  there  was  no  evidence  that  the  said  Josepht 
White  had  ever  sworn  to  the  truth  of  the  contents  of  the  letter, 
nor  was  he  present),  which  letter  induced  some  of  the  arbitra- 
tors to  award  greater  damages  than  they  otherwise  would  have- 
done,  and  the  defendant  produced  an  affidavit  of  one  of  the^ 
arbitrators  to  this  effect:  That  it  appeared  by  the  affidavits  of 
two  of  the  arbitrators,  that  the  said  F.  White  was  sworn  as  a 
witness,  and  deposed,  that  he  believed  the  plaintiff  had  been 
injured  by  the  slanderous  report  circulated  by  the  defendant^ 
and,  as  a  ground  for  such  belief,  produced  the  letter  in  ques- 
tion, in  which  the  said  report  was  mentioned." 

Stark f  for  the  plaintiff  in  error.  Arbitrators,  though  chosen 
by  the  parties  themselves,  yet  are  bound  by  the  rules  of  law; 
the  letter  of  White  was  improperly  admitted  as  evidence,  sLuce 
the  truth  of  the  contents  of  the  letter  ought  to  have  been 
proved  by  legal  evidence.  Another  point  is,  that  the  court 
refers  matters  in  dispute  in  this  suit,  while  the  bonds  are  of  all 
matters  of  difference,  thus  extending  the  power  of  the  arbitra- 
tors beyond  the  rule  of  court,  contrary  to  the  doctrine  of  8her^ 
mer  v.  Beale,  1  Washington,  11. 

Wickham,  for  the  defendant,  said  that  Shermer  v.  Beale  waa 
the  reverse  of  that  supposed  by  Mr.  Stark.  He  admitted  that 
in  case  of  plain  mistake  of  law  or  fact  appearing  on  the  face  of 
the  award  it  may  be  set  aside:  3  Atk.  462.  But  affidavits  are 
only  admissible  to  prove  the  misconduct  of  the  arbitrators: 
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PleasatUa  et  al.  t.  Boss,  1  Washixigtoii,  156.  Moreoyer,  there 
was  no  mistake  in  heating  the  testimony  excepted  to.  The 
letter  waa  produced,  not  to  prove  the  faot  that  the  slanderous 
words  had  been  spoken,  bnt  that  the  report  had  been  spread; 
the  letter  was  evidence  of  the  circulation  of  the  slander. 

BoAHB,  J.  This  was  an  action  of  slander,  and  issue  was 
joined  upon  the  plea  of  not  guilty.  After  an  ineffectual  effort 
to  obtain  the  verdict  of  a  jury,  who  could  not  agree,  the  cause 
was,  by  mutual  consent,  referred  to  eight  arbitrators,  seven  of 
whom  returned  an  award  in  favor  of  the  defendant  in  error. 
The  plaintiff  tendered  a  bill  of  exceptions  to  the  opinion  of  the 
court,  overruling  a  motion  to  set  aside  the  award,  which  states 
that  the  arbitrators  admitted  as  evidence  a  letter  vmtten  by 
Joseph  White,  in  North  Carolina,  to  F.  White,  a  witness  sworn 
before  them;  and  that  the  defendant  also  produced  in  court  the 
affidavit  of  F.  Fitzgerald,  one  of  the  arbitrators,  stating  that 
the  said  letter  so  admitted  induced  some  of  the  referees  to  give 
greater  damages  than  they  would  otherwise  have  done,  but  that 
the  motion  was  overruled  because  it  appeared  from  the  affida- 
vits of  two  of  the  referees,  made  in  open  court,  that  the  said 
F.  White  was  sworn  as  a  witness  before  them,  and  being  asked 
whether  he  believed  the  plaintiff,  Thomas,  had  been  injured  by 
the  slanderous  reports  circulated  by  the  defendant,  answered, 
yes,  he  believed  he  had  been  injured;  and  being  further  asked 
what  ground  he  had  for  such  belief,  he  produced  the  letter 
above  stated,  in  which  the  said  report  was  spoken  of,  and  de* 
clared  he  believed  it  to  have  been  vnitten  by  the  said  Joseph 
White.  Such  is  the  purport  of  the  bill  of  exceptions,  and  the 
objection  is,  that  the  arbitrators  ought  not  to  have  admitted 
this  letter  to  have  been  read. 

After  proving  the  speaking  of  the  slanderous  words  in  an 
action  of  this  sort,  the  next  inquiry  is,  whether  the  plaintiff 
has  been  injured,  and  what  is  the  extent  of  that  injury  ?  This 
dei>ends  in  a  great  degree  upon  the  circulation  of  the  report, 
by  which  the  character  of  the  party  asi>ersed  may  suffer  in  the 
estimation  of  those  who  have  heard  the  slander.  The  only 
purpose  for  which  the  letter,  mentioned  in  the  bill  of  excep-- 
tions,  was  produced,  was  to  prove  that  the  report  had  circula-^ 
ted,  and  was  known  to  the  writer;  the  letter  was  not  intended 
to  prove  that  the  defendant  propagated  the  report,  nor  was  it 
competent  to  establish  that  fact.  If  the  letter  had  not  only 
stated  that  the  report  was  known  to  the  writer,  but  had  also 
31 
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averred  that  the  plaintiff  had  propagated  the  report,  such  aver^ 
ment  would  have  been  inadmisaible  to  prove  this  latter  fact; 
and  if  the  plaintiff  had  stated  suoh  to  have  been  its  purport  in 
the  bill  of  exoeptionSy  it  would  have  made  his  case  very  differ- 
ent to  what  it  now  is.  But  I  most  take  it  for  granted,  upon 
this  record,  that  the  letter  only  spoke  of  the  report  as  beio^ 
known  in  North  Carolina,  and  that  it  was  merely  produced  to 
prove  that  it  had  circulated.  The  question  then  Ib,  whether  it 
was  proper  evidence  for  such  last  mentioned  purpose?  That 
the  report  had  circulated  so  as  to  come  to  the  knowledge  of  the 
writer  is  as  clearly  established,  by  the  letter  itself,  as  if  he  had 
deposed  to  the  same  effect  before  the  arbitrators,  and  no  cross- 
examination  could  possibly  do  away  a  conviction  that  he  who 
spoke  of  the  report  had  heard  it.  But  this  letter  was  also 
proved  to  have  been  written  l^  Joseph  White;  it  was  therefore 
competent  evidence  for  the  purpose  for  which  it  was  produced, 
and  the  arbitrators  did  right  in  permitting  it  to  be  read. 
I  think  the  judgment  ought  to  be  a£Bzmed. 

FLnmrG,  J.,  and  the  Pbuidxrt  oonenxred. 
Judgment  affirmed. 


Mackie's  Exboutob  t;.  Datib. 


[1  WmiMiiw.  lit.] 

Liability  or  Assignor  or  Bond.— The  aangnor  of  a  bond  is  liable  to  the 
Mtjgnee,  who,  alter  having  used  dae  diligence  to  leooffer  agdiMt  the 
ohUgor,  has  failed  to  obtain  the  money  due  thereon. 

Due  Diugbncs  a  Quxstion  or  Fact.— What  is  dnediligenoe  in  this  enb^ 
ia  a  proper  question  for  the  determination  of  a  jnzy. 

*  Apfbal  from  a  judgment  of  the  district  court  in  an  action  on 
the  case  brought  by  the  appellees  against  the  appeUaat.  The 
declaration  contained  three  counts.  The  first  stated  that  the 
testator,  Mackie,  being  indebted  to  the  plaintiff  in  the  sum  of 
one  thousand  pounds  for  money  advanced  for  his  use,  and  being 
possessed  of  a  bond  of  one  M.  to  that  amount,  it  was  agreed 
that  the  bond  should  be  assigned  to  the  plaintiff,  who  should  de- 
mand payment  thereof  from  M.,  and  in  case  of  non-payment  com- 
mence suit  thereon  and  prosecute  the  same  to  judgment  and  ex- 
ecution; that  in  consideration  of  such  assignment  Mackie  should 
be  discharged  from  the  sum  due  as  aforesaid;  but  that  if  all  or 
any  part  of  the  bond  should  remain  unsatisfied  after  execution 
issued,  then  that  Mackie  should  make  good  the  amount  remain- 
ing unpaid.    That  said  bond  was  accordingly  transferred,  of 
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which  one  hundred  pounds  was  xeceiTedy  and  no  more;  that  suit 
was  prosecuted  to  execution  which  was  returned  unsatisfied; 
that  Ifackie  had  been  disohaxged  from  his  original  debt  The 
second  count  stated  that  Ifackie  being  indebted  to  the  plaintiffs 
in  another  sum  of  one  thousand  pounds,  in  consideration  of  a 
release  from  the  debt,  did  assign  to  them  another  bond  of  the 
same  amount  due  from  M.;  that  Ifackie  was  to  pay  all  such 
sums  as  should  remain  due  on  said  bond,  and  that  all  of  the 
bond  saye  one  hundred  pounds  remains  due.  The  third  count 
was  for  money  had  and  received  to  the  plaintiffs'  use.  Plea, 
nonHUSumpaii  and  act  of  limitations.  Verdict  for  the  plaintiffs, 
subject  to  the  opinion  of  the  court,  "  whether  an  action  can  be 
maintained  against  the  indorser  of  a  bond  or  his  executors,  witli- 
out  any  special  undertaking  to  insure  the  payment  thereof?  ' 
Prom  the  judgment  in  favor  of  the  plaintiffs  the  defendant  ap« 
pealed. 

WaMnfi^,  for  the  appellant  The  material  grounds  for  the 
action  of  the  aasumpgU  arising  from  an  implication  of  law  are: 
1.  To  recover  back  money  paid  tmder  a  mistake  or  through  de- 
ceit; 2.  To  recover  money  paid  for  a  consideration  which  hap- 
pens to  fail;  8.  To  recover  money  paid  to  one  acting  under  a 
Toid  authority;  4.  For  money  obtained  by  extortion,  etc.;  5. 
For  money  embeaded  of  which  a  person  has  been  defrauded  by 
<sheating;  and,  6.  For  money  received  on  a  judgment  which  is 
afterward  reversed.  The  present  case  must  be  under  the  second 
if  it  can  be  brought  within  the  principle  of  any  of  these  divis- 
ions. Had  the  assignor  no  title  to  the  bond,  or  had  it  been  sat- 
isfied, he  would  be  liable  in  this  form  of  action,  as  there  is  a  total 
failure  of  the  consideration.  But  if  he  have  a  good  title  to  the 
debt,  of  which  the  bond  is  the  evidence,  there  is  at  the  time  a 
valid  consideration,  and  no  subsequent  diminution  or  loss  of  the 
debt  can  relate  back  so  as  to  destroy  the  contract.  If  the  con- 
sideration fail,  it  is  a  just  implication  that  the  money  shall  be 
repaid;  but  it  it  turn  out  to  be  less  valuable  than  the  assignee 
supposed,  it  is  only  an  unfortunate  speculation  which  he  must 
bear.  It  being  in  the  power  of  the  parties  to  stipulate  that  the 
assignor  will  pay  if  the  obligor  does  not,  their  sileiice  is  stronjg^ 
evidence  that  it  was  not  intended.  In  the  case  of  bills  of  ex- 
change and  promissory  notes  the  right  of  recovery  springs  from 
the  custom  of  merchants,  the  common  law  furnishing  the  rem- 
edy. The  law  of  merchants  implies  a  contract  which  brings  the 
ease  within  the  principles  of  the  action  of  assumpaii.    But  no 
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custom  has  sanctioned  a  like  implied  contract  in  the  case  of 
bonds.  The  act  of  1748  provides  a  remedy  against  the  drawer 
or  indorser  of  a  bill  of  exchange,  aathorizes  the  assignment  of 
bonds  and  notes  of  hand,  but  is  silent  as  to  the  liability  of  the- 
assignor. 

Wickham  and  Randolph^  for  the  appellee.  It  is  contended  by 
the  counsel  for  the  appeUant,  that  the  liability  of  the  indorser 
of  a  bill  of  exchange  arises  from  the  custom  of  merchants;  but 
8  Bac.  Ab.  614,  holds  that  it  is  not  necessary  to  set  out  the  cus- 
tom in  an  action  against  the  drawer,  as  it  is  in  an  action  against 
the  acceptor.  The  assignment  of  a  bond  is  in  the  nature  of  an 
order  drawn  by  the  creditor  upon  his  debtor,  directing  him  to 
pay  to  the  assignee  the  contents  of  the  bond,  with  tbis  differ- 
ence, that  the  assignment  conveying  not  only  a  right  of  debt, 
but  a  right  to  sue,  the  assignee  should  pursue  the  obligor  as> 
far  as  he  can,  before  he  resorts  to  the  assignor,  as  this  must 
naturally  be  the  understanding  of  the  parties  at  the  time  of  the 
transfer.  A  bond  may  sometimes  be  sold,  but  it  was  never  in- 
tended by  the  legislature  that  they  were  to  be  made  a  subject  of 
speculation,  and  such  will  never  be  presumed,  unless  the  con- 
trary  appear.  The  assignment  of  a  bond  does  not  discharge  a. 
pre-existing  debt;  it  is  the  payment  of  the  money,  and  not  the 
bare  assignment  that  forms  the  consideration;  and  if  the  money 
be  not  pai4  the  consideration  fails.  He  who  is  under  an  obliga- 
tion to  refund,  is  liable  as  upon  an  implied  oontract  im  do  so. 
Moses  V.  McFarlane^  2  Burr.  1008. 

BoAHB,  J.  This  is  an  action  on  the  case  brought  by  the  as* 
signee  of  a  bond,  to  recover  of  his  immediate  assignor,  compen- 
sation on  account  of  the  non-payment  of  the  bond  of  the  obligor. 
The  first  count  states  a  special  agreement  of  the  assignor  to- 
be  liable  on   failure   of   payment.      The  second  states   the* 
liability,  as  a  legal  inference  from  the  assignment  for  a  val- 
'  uable  consideration,  and  the  non-payment  by  the  obligor.    The 
third  count  is  for  money  had  and  received.    But  the  case  as- 
stated  by  the  jury  allows  no  ground  to  presume  a  special  agree- 
ment, and,  therefore,  we  must  decide  this  as  a  general  question. 
That  question  is,  whether  an  action  can  be  maintained  against 
the  assignor  of  a  bond,  vrithout  a  particular  undertaking  on  his- 
part  to  insure  the  payment  ?  That  due  diligence  was  used  by  the 
appellees  to  recover  the  money  from  the  obligor,  is  admitted 
by  the  verdict,  and,  therefore,  this  circumstance  will  be  con- 
sidered as  forming  a  part  of  the  case. 
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In  the  cases  of  bills  of  exchange,  it  is  admitted  on  all  hands 
that  an  action  will  lie  against  the  drawer  or  indorser,  if  pay- 
ment be  not  made  by  the  drawee;  but  it  is  contended  by  the 
counsel  for  the  appellant  that  this  arises  out  of  the  custom  of 
merchants.  As  against  the  acceptor,  the  aigument  is  correct. 
He  undertakes  to  pay  the  debt  of  another,  and  consequently 
can  only  be  charged  in  a  special  action  on  the  case,  founded 
upon  the  custom  of  merchants.  But  against  the  drawer  or  in- 
dorser,  indebitatus  assumpsit  will  lie,  because  the  draft  itself  im- 
ports a  debt  to  be  due.  Promissory  notes  stand  in  the  same 
situation,  the  indorser  being  considered  as  a  drawer.  It  is  on 
account  of  the  privity  between  the  indorsee  and  the  indorser, 
that  this  action  may  be  maintained.  The  action  is  not  founded 
on  the  bill  or  note,  but  upon  the  implied  undertaking,  and  the 
bill  or  note  is  evidence  only  of  that  undertaking.  These  prin- 
ciples owe  their  existence,  not  to  the  custom  of  merchants,  but 
to  the  common  law. 

Let  us  pursue  these  principles,  and  they  will  give  light  to 
the  further  investigation  of  this  question.  The  case  of  prom- 
issory notes  will  be  an  important  guide,  and,  therefore,  it  will 
be  proper  to  see  how  they  stood  previous  to  the  statute  which 
'it  is  supposed  created  the  liability  of  the  indorser  of  them. 
Lambert  v.  Oakea  is  most  correctly  reported  in  Ld.  Baym.  443, 
as  the  observations  of  Eyd,  in  his  treatise  on  bills  of  exchange, 
p.  109,  incontestably  prove.  This  case  was  decided  antecedent 
to  the  statute  of  Anne,  and  was  consequently  governed  by  the 
principles  of  the  common  law.  It  was  there  determined  by 
Lord  Holt,  that  the  indorsee  of  a  promissory  note  might  re- 
cover against  the  indorser,  if  payment  of  the  note  had  been 
demanded  and  refused.  It  would  seem  as  if  this  case  decided 
the  question.  Bonds  in  England  are  not  assignable,  and  there- 
fore stand  in  the  same  situation  as  notes  of  hand  did  at  the 
time  when  this  case  was  determined.  I  can  see  no  reason  why 
the  assignor  of  a  bond  should  not  be  liable  in  the  same  manner, 
even  in  that  country,  though  I  do  not  at  present  recollect  any 
such  case.  In  this  country,  the  assignee  of  a  bond  acquires  a 
legal  right  to  bring  suit  upon  it,  and  to  receive  the  money,  dis- 
charged from  any  control  of  the  assignor  over  the  subject;  it  is, 
therefore,  his  duty  to  bring  suit.  The  assignment  does  in  it- 
self import  a  debt  due  to  the  assignee;  Imd  there  is  the  same 
privity  of  contract  between  the  two  parties  as  exists  in  the 
cases  of  bills  and  notes.  They  are  all  governed  by  the  same 
common  law  principle,  and  consequently  indebitahis  asgumpsit  Ivill 
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lie  in  this  countzy  against  the  assignor  of  a  bond»  in  the  same 
manner  as  it  will  in  England  against  the  indoraer  of  a  bill  or 
note.  The  object  of  our  law  was  not  to  defeat  this  common 
law  remedy,  but  merely  to  give  a  right  to  the  assignee  to  sue 
in  his  own  name,  which  otherwise  he  could  not  have  done. 

The  same  common  law  principle  will  extend  much  further  than 
the  case  now  before  the  court.  I  have  no  doubt  but  that  it  will 
reach  the  case  of  a  transfer  of  a  bond  without  an  assignment,  and 
that  the  transferee,  having  used  due  diligence  to  recover  the 
money,  may  maintain  an  action  against  the  person  from  whom 
he  obtained  it,  for  money  had  and  received;  the  assignor  can 
defend  himself  only  by  an  express  stipulation  to  the  contraiy. 
In  the  case  of  bills  transferred  by  delivery  only,  it  is  laid  down 
in  1  Ld.  Baym.  442,  that  the  person  making  the  transfer  ceases 
to  be  a  party  to  the  bill;  that  it  is  a  sale,  and  the  seller  not 
bound  to  refund  if  the  bill  be  not  paid.  But  Kyd,  in  his  trea- 
tise on  bills  of  exchange,  page  60,  veiy  properly  observes, 
**  that  this  is  only  true  in  the  case  of  a  demand  by  a  subse- 
quent party,  when  several  have  intervened  between  him  and  the 
person  against  whom  the  demand  is  made;  it  can  never  apply 
as  between  the  immediate  parties  to  the  transfer;  for  though 
the  person  who  has  given  the  money  for  the  bill  or  note  cannot 
recover  against  the  person  who  received  it,  as  indorser,  he  may 
recover  in  an  action  for  money  had  and  received  for  his  use  as 
the  transferer  must  be  understood  to  undertake  for  the  bill 
being  duly  paid.*'  This  is  certainly  sound  doctrine.  I  am  for 
affirming  the  judgment. 

CABBiiiGax)N,  J.  Independent  of  those  principles  of  the  com- 
mon law  which  create,  on  the  part  of  the  assignor  of  a  bond, 
an  implied  tmdertaking  to  pay,  if  the  obligor  does  not,  the  gen- 
eral understanding  of  those  who  enter  into  negotiations  of  this 
sort  would  be  sufficient  to  make  the  assignor  liable.  The 
assignee  purchases  principally  upon  the  credit  of  the  person 
from  whom  he  receives  the  bond.  He  is  not  always  acquainted 
with  the  obligor  or  with  his  circumstances.  The  difficulties 
which  were  mentioned  at  the  bar  are  not  insurmountable. 
Whether  due  diligence  had  been  used  by  the  assignee  to  recover 
against  the  obligor,  would  necessarily  be  a  matter  in  issue 
between  the  parties,  and  would  upon  all  the  circumstances  of 
the  case  be  decided  by  the  juiy.  As  to  the  extent  of  the  as- 
signor's liability,  I  think  it  can  only  reach  the  sum  actually 
received,  in  case  the  obligor  is  able  to  prove  it.  If  he  cannot 
do  this,  it  is  to  be  presumed  that  he  received  an  equal  sum  with 
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that  due  upon  the  bond.  If,  incantioTisly,  the  consideration 
aotaallj  receiyed  be  not  stated  in  the  assignment,  and  it  cannot 
otherwise  be  proved,  a  court  of  equity  is  open  to  the  assignor, 
and  he  may  there  seek  a  discovery  of  that  fact.  As  to  the 
lengths  which  behooves  the  assignee  to  go  in  pursuit  of  the 
obligor  before  he  can  resort  to  the  assignor,  it  is  unnecessary 
to  lay  down  any  general  rule.  It  may  sufiSce  to  say,  that  in  the 
present  case,  he  went  far  enough. 

Ltovs»  J.  There  is  in  this  case  but  a  single  question  pro- 
pounded by  the  jury,  which  is,  can  the  assignee  of  a  bond 
maintain  an  action  against  the  assignor,  without  a  special  un- 
dertaking by  the  latter  to  insure  the  payment?  No  facts  or 
circumstances  are  stated,  from  which  it  can  be  presumed  that 
the  assignment  was  conditional,  or  that  it  was  such  as  in  any 
manner  to  discharge  the  assignor  from  all  recourse  against  him. 
To  get  at  the  real  point  in  this  and  similar  questions,  we  should 
first  settle  what  is  the  essence  of  the  contract  the  parties  enter 
into?  What  is  it  that  is  disposed  of  by  the  one  and  acquired 
by  the  other?  In  the  sale  of  lands,  the  vendee  purchases  soil, 
not  parchment.  If  it  be  a  bill  of  exchange,  a  note  of  hand,  or 
bond,  it  is  money  in  the  hands  of  a  third  person,  which  is 
given  in  exchange  by  the  person  to  whom  it  belongs,  for  another 
sum  of  money,  or  for  something  else  which  he  deems  equally 
valuable.  The  paper  is  only  the  evidence  of  his  right,  and  in 
itself  has  no  intrinsio  worth.  In  this  case,  we  are  to  presume, 
that  a  full  consideration  was  given  which  could  not  have  been 
for  the  paper  and  wax,  but  for  the  money,  which  the  bond  im- 
ports to  belong  to  the  assignor.  If  a  full  consideration  had  not 
been  paid,  that  might  have  been  a  circumstance  from  which 
the  jury  might  have  inferred  a  special  argument  on  the  part  of 
the  assignee  to  take  the  bond  without  recourse. 

The  right  of  the  assignee  to  resort  back  to  him  from  whom  he 
acquired  the  bond,  is  bottomed  upon  principles  of  conmion  law. 
There  is  an  implied  agreement  by  the  assignor,  that  the  money, 
which  he  sells,  and  for  which  he  receives  an  equivalent,  shall 
be  received  by  the  purchaser,  as  much  so  as  if  any  personal 
property  whatever  were  the  subject  of  the  contract.  There  is 
no  reason  why  an  implied  warranty  should  not  exist  in  the  sale 
of  bonds,  as  well  as  in  the  sale  of  other  property. 

If  this  right  then  existed,  antecedent  to  the  act  of  1748,  which 
'joade  bonds  assignable,  how  is  it  affected  by  that  law  ?  New 
rights  are  acquired  underit,  and  the  inconveniences  of  the  common 
law,  which  obliged  the  assignee  to  use  the  name  of  the  assignor, 
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are  remoyed.  But  this  is  obvioualy  intended  for  the  benefit  of 
the  assignee,  and  cannot  be  oonstnied,  consistently  with  the 
spirit  of  the  law,  to  depriye  him  of  pre-existing  rights.  The 
legislature  could  not  mean  to  pn:nde  him  with  a  new  remedy, 
and  at  the  same  time  to  lessen  the  security  which  he  before  en- 
joyed; nor  does  such  a  consequence  grow  out  of  the  law.  It 
was  strongly  insisted  upon  at  the  bar,  that  such  a  conclusion 
was  fairly  to  be  made,  because  a  remedy  against  the  assignor 
was  not  giyen.  The  answer  to  this  is,  that  it  was  not  neceseaiy; 
and  since  it  is  not  expressly  taken  away,  it  still  continues  to 
exist  as  it  did  before  the  statute  was  made.  Upon  the  whole,  I 
am  of  opinion  that  the  assignor  is  liable,  unless  there  be  some 
special  circumstances  to  show  that  it  was  not  so  intended  by  the 
parties,  at  the  time  the  assignment  was  made. 
Judgment  affirmed. 

ThiB  oase  is  died  and  approved  in  Barketdah  ▼.  Fmwkk^  4  Gall,  492, 002; 
003,  (K)6;  in  DMiJop  ▼.  ^orria,  0  Call,  16,  43$  BefftiamUr.  ffmUer^AW.  Va. 
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JjMX  Lod  CoNTRAcru& — ^The  laws  of  a  country  where  a  conlnMi  is  made 
mnat  govern  it,  unless  the  contract  is  made  with  a  viewto  perfornuuice 
elsewhere. 

DXBT  BiSCHABGED    UKDEB   LAWS   OF   AKOTHBB  STATB.^Thou^  one 

country  will  not  execute  the  penal  laws  of  another,  yet  if  a  person  be 
discharged  from  a  debt  by  a  tender  and  refusal  made  in  a  foreign  coun- 
try, by  virtue  of  its  laws,  he  may  defend  himself  elsewhere,  by  relying 
upon  such  tender  and  refusal  and  the  laws  under  which  he  was  dis- 
charged. 
COKSTBCCTION  OF  STATUTES.— Where  there  are  two  affirmative  statutes 
on  the  same  subject,  if  they  do  not  conflict  with  each  other  and  can  be 
so  construed  as  to  stand  together,  the  latter  will  not  be  considered  as  a 
virtual  repeal  of  the  former. 

Action  of  debt  brought  by  the  appellants  against  the  appellee 
in  the  district  court,  upon  a  bond  executed  in  the  state  of  Penn- 
sylvania by  the  appellee  and  Gyrus  Copper.  The  defendant 
pleaded:  1.  Payment;  2.  "That  on  the  twenty-seventh  of 
March,  1780,  the  said  Cyrus  Copper,  in  the  city  and  county  of 
Philadelphia,  in  the  commonwealth  of  Pennsylvania,  on  behalf 
of  himself  and  of  the  defendant,  at  the  house  af  J.  Warder,  a 
deceased  obligee,  was  ready,  and  then  and  there  offered  to 
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pay,  and  tendered  to  the  said  Jeremiah  Warder,  the  Bum  of 
•eight  hundred  and  eighty-two  pounds  two  shillings  and  six- 
pence, in  bills  of  credit  emitted  and  made  current  by  the  Con- 
egress  of  the  United  States  of  America,  bearing  date,  a  part 
thereof,  in  the  year  1776,  and  the  residue  in  the  year  1776,  and 
requested  him  to  take  thereout  as  much  money  as  would  satisfy 
what  was  then  due  on  the  said  writing  obligatory,  on  account  of 
principal  and  interest,  amounting  to  eight  hundred  and  forty-four 
pounds  eighteen  shillings  and  tenpence,  Pennsylvania  cuirency. 
3ut  the  said  J.  Warder  then  and  there  refused,  etc.,  and  that 
the  said  sum  was  not  demanded  by  the  said  J.  Warder,  or  by  the 
plaintifib,  within  the  space  of  four  days  after  the  same  had  been 
tendered  and  refused  as  aforesaid,  and  that  the  said  sum  of 
principal  and  interest  became  forfeited,  one-third  part  thereof 
to  the  said  Copper  and  Arell,  and  the  other  two-thirds  to  the 
•commonwealth  of  Pennsylvania,  by  reason  whereof,  and  by  vir- 
tue of  a  law  of  the  said  commonwealth,  made  in  the  first  year 
^f  the  said  commonwealth  and  in  the  year  1777,  entitled  'An 
«ct  for  making  the  continental  bills  of  credit,  and  the  bills  of 
<:redit  emitted  by  resolves  of  the  late  assemblies,  legal  tender, 
and  for  other  purposes  therein  mentioned '  (which  is  set  forth 
lit  large);  and  that  the  said  Cyrus  Copper,  on  the  third  of  April, 
1780  (the  said  law  continuing  in  full  force),  paid  into  the  hands 
of  the  treasurer  of  the  said  county  of  Philadelphia,  appointed 
to  receive  the  state  tax,  two  third  parts  of  the  said  sum  due  for 
principal  and  interest  on  the  twenty-seventh  March,  1780,  and 
took  the  said  treasurer's  receipt  therefor,  and  retained  the  other 
ihird  part  for  the  benefit  of  himself  and  the  defendant;  and 
that  the  said  bond  was  sealed,  signed  and  delivered  in  the  city, 
•county  and  commonwealth  aforesaid,  by  virtue  of  which  pre- 
mises of  the  said  law,  the  defendant  saith  he  is  exonerated  and 
^Msquitted  of  and  concerning  the  said  written  obligatory."  The 
third  plea  was  like  the  preceding,  except  that  the  law  was  not 
iMt  forth  at  large,  nor  the  payment  to  the  treasurer  of  the  two- 
thirds  stated. 

Issue  was  taken  upon  the  first  plea;  a  replication  made  to 
the  second,  protesting  that  the  said  Cyrus  Copper  was  not,  on 
the  twenty-seventh  of  March,  1780,  at  the  city  of  Philadelphia, 
in  the  county  of  Philadelphia,  and  commonwealth  of  Penn* 
iBylvania,  ready,  and  did  not  then  and  there  offer  to  pay  and 
tender  to  the  said  J.  Warder  the  sum  of  eight  hundred  and 
■eighty-two  pounds  two  shillings  and  sixpence,  in  bills  of  credit 
'emitted  by  the  congress  of  the  United  States  of  America,  and 
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bearing  date  in  the  years  1775  and  1776,  and  also  protesting 
that  the  said  Warder  did  not  then  and  there  refuse,  etc.,  also 
protesting  that  the  said  sum  of  principal  and  interest  did  not 
become  forfeited,  etc.,  by  yirtue  of  the  law  set  forth  in  the 
plea,  and  that  the  said  law  was  not  then  in  full  force,  etc.,  and 
that  the  said  Copper  did  not  on  the  third  day  of  April,  17iiO, 
pay  into  the  hands  of  the  treasurer,  etc.,  for  plea  says,  thai 
after  making  the  said  recited  law  in  the  plea  set  forth,  to  wit: 
on  the  twentieth  of  March,  in  the  year  1777,  the  general 
assembly  of  the  said  commonwealth,  made  a  law,  entitled  *'  an 
act  for  emitting  the  sum  of  two  hundred  thousand  pounds  in 
bills  of  credit  for  the  defense  of  this  state,  and  providing  a 
fund  for  sinking  the  same,  by  a  tax  on  all  estates,  real  and 
personal,  and  on  all  taxables  within  the  same,  which  is  to  the 
court  shown,  etc.  [here  the  law  is  recited  at  large],  and  also  the 
said  general  assembly  afterward,  to  wit,  on  the  twenty-fifth  day 
of  May,  in  the  year  1778,  made  another  law,  entitled  '  a  sup- 
plement to  the  act  entitled  an  act  for  the  calling  in  the  bills  of 
credit  issued  by  the  legislatiye  authority  of  Pennsylvania^ 
under  the  sanction  and  authority  of  the  crown  of  Great  Britain^ 
and  for  other  purposes  herein  mentioned,'  which  is  to  the 
court  shown,  etc.  [here  the  law  is  recited  at  huge],  which  two- 
laws  were  in  full  force  on  the  said  twenty-serenth  of  March, 
1780,  without  that,  that  the  said  defendant  is  acquitted  and 
discharged  of,  and  from  the  said  writing  obligatory,  by  idrtue 
of  the  said  law,  passed  in  the  Sist  year  of  the  said  common- 
wealth, and  in  the  year  1777,  entitled,"  etc.  The  replication 
to  the  third  plea  was  exactly  like  that  to  the  second,  except 
that  the  protestation  was  confined  to  the  matter  of  the  plea,, 
and  the  title  only  of  the  two  laws  set  forth.  There  was  a 
special  demurrer  to  the  second  and  third  pleas. 

At  the  trial,  the  following  agreement  of  counsel  was  made^ 
and  entered  on  record:  ''We  agree  that  the  facts  seyerallj 
stated  in  the  second  and  third  pleas  of  the  defendant,  and  the 
replications  of  the  plaintifEs,  shall  be  mutually  admitted,  with- 
out regard  to  any  matter  of  form;  and  that  the  decision  of  the 
court  shall  be  had  upon  the  law  arising  thereupon,  and  the  acta 
of  assembly  therein  recited  in  lieu  of  the  demurrer  joined  be- 
tween the  parties,  which,  with  the  leave  of  the  court,  is  with- 
drawn." The  defendant  withdrew  his  second  plea,  and  ou 
argument  of  the  demurrers,  judgment  was  given  for  the  def<>ind-» 
ant,  from  which  the  plaintifiis  appealed. 
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WaskingUm  and  Bando^h^  for  the  appellantSy  showed  that  the 
case  will  depend,  in  a  great  measure,  upon  the  just  construc- 
tion of  the  laws  of  PennsylTania,  where  this  debt  was  con- 
tracted, and  the  tender  made.  They  then  proceeded  to  examine 
the  acts  in  detail.  They  questioned  the  power  of  a  court  in 
Yirginia  to  enforce  the  penal  laws  of  Pennsylvania,  or  of  any 
other  state,  but  admitted  that  in  civil  cases  the  courts  of  one 
country  will  execute  the  judgments  or  legislative  acts  of  another. 
The  law  in  question  is  highly  penal,  and  is  besides  so  far  local 
that  it  only  prevents  the  right  of  recovery  in  the  courts  of  that 
state,  but  does  not  abolish  the  debt.  They  cited  James  v.  AUen, 
1  Dall.  188,  showing  that  this  was  specially  true  with  regard  to 
the  penal  laws  of  a  foreign  country. 

Lee,  for  the  appellee,  contended  that  this  debt  being  con- 
tracted in  Pennsylvania,  and  discharged  by  the  laws  of  that 
state,  could  never  be  recovered  in  this:  Bro.  C.  0.  876.  He 
noticed- the  case  of  James  v.  AUen,  cited  by  the  opposite  counsel, 
which  he  held  did  not  oppose  this  doctrine.  He  then  proceeded 
to  examine  the  acts  of  Pennsylvania  in  reference  to  this  subject^ 
and  insisted  that  the  act  of  May,  1778,  did  not  repeal  the  third 
section  of  the  act  of  January,  1777.  If  so,  it  would  operate  ba 
an  ex  pout  facto  law.  The  case  of  Johnson  v.  Hooker,  1  Dall. 
406,  is  decisive  upon  this  point,  and  is  entitled  to  respect,  al- 
though it  is  not  binding  on  this  court.  As  to  the  objection 
that  this  court  will  not  execute  the  penal  laws  of  other  states* 
he  stated  that  there  was  a  wide  difference  between  an  action 
instituted  to  enforce  a  penalty,  and  a  defense  which  goes  to 
avoid  the  payment  of  a  debt,  extinguished  by  the  operation  of 
existing  laws. 

BoAinB,  J.  This  contract  having  been  made  in  Peimsylvania, 
without  a  view  to  a  performance  in  any  other  state,  the  agree- 
ment upon  the  trial  of  the  cause  referring  to  those  laws,  was  an 
act  of  supererogation,  and  entirely  unnecessary;  for  it  is  clear, 
that  the  laws  of  that  country  where  a  contract  is  made  must 
govern  the  fate  of  it  The  rule  which  I  have  just  mentioned  is 
laid  down  in  the  case  of  Robinson  v.  Bland,  2  Burr.  1679,  and  is 
well  explained  and  illustrated  in  Fonblanque's  excellent  Trea- 
tise of  Equity,  2  vol.  page  443.  It  is  true,  that  the  laws  of  one 
country  have  not  in  themselves  an  extra  territorial  force  in  any 
other;  but  by  the  general  assent  of  nations,  they  are  always 
regarded  in  contracts  formed  there. 
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A  distinctioiiy  however,  is  attempted  in  this  case,  under 
the  idea  that  this  is  a  penal  law,  and  that  the  courts  of  one 
•country  will  never  execute  the  penal  laws  of  another.  The 
principle  is  true,  but  inapplicable.  The  law  of  1777,  points  out 
a  mode  of  dischaiging  debts  different  from  that  which  is  cus- 
tomary; it  may  produce  an  injury,  but  it  is  not  therefore  penal. 
The  case  cited  from  Bro.  C.  C.  876  is  in  principle  like  this. 
Payment  in  depreciated  paper  money  was  a  penalty,  under  this 
inteipretation  of  the  word,  in  South  Carolina,  beyond  what  ex- 
isted in  England;  yet  the  lex  loci  prevailed.  The  only  difference 
between  that  and  this  case  is,  that  in  that,  the  loss  was  partial, 
in  this  total;  but  the  principle  is  precisely  the  same. 

We  are  now  to  inquire,  how  the  law  of  Pennsylvania  stands 
upon  this  subject.  The  act  of  January,  1777,  in  the  preamble 
declares,  **  that  the  emissions  of  continental  and  state  bills  ought 
to  be  alike  taken  in  discharge  of  debts,"  etc.  To  effect  this,  it 
was  necessaiy  to  make  them  alike  in  all  those  qualities,  which 
were  any  ways  connected  with  the  payment  of  debts.  If  received 
by  the  creditor,  they  were  alike  a  discharge  of  so  much  of  the 
debt.  But  if  a  tender  and  refusal  of  continental  money  was  not 
A  discharge  of  the  debt,  it  was  not  alike  taken  with  state  money, 
because  if  state  money  had  been  tendered  and  refused,  the  debt 
would  have  been  discharged. 

The  third  section  declares,  **  that  the  state  money,"  there 
•described,  "  shall  in  like  manner  be  a  legal  tender,  and  be  re- 
ceived in  payment  of  all  debts  as  aforesaid,"  etc.    Now  the  two 
descriptions  of  money  would  not  be  alike  in  their  tenderable 
qualities,  if  the  refusal  of  one  discharged  a  debt,  and  the  other 
did  not.   8o  that,  if  the  words  *'  said  bills  "  in  the  next  sentence, 
do  not  refer  to  continental  bills,  yet  by  assigning  certain  quali- 
ties to  state  lulls,  they  at  once  attach  to  continental  bills,  which, 
it  is  declared,  are  to  be  alike  taken  in  discharge  of  debts,  and  to 
be  in  like  manner  a  legal  tender.    But  the  sixth  section  of  the 
law  clears  the  question  of  all  doubt  as  to  the  operation  of  the 
third  clause,  upon  continental  bills.    It  declares  **  that  where 
any  person  stands  bound  to  pay  sterling  money,  the  creditor 
shall  receive  continental  bills  of  credit,  or  state  bills,  in  payment 
thereof  at  a  particular  rate,  if  tendered  as  aforesaid,  and  on  re- 
fusal thereof,  shall  be  deemed  and  taken  to  be  within  the  mean- 
ing of  this  act  in  cases  of  refusal  of  the  bills  of  credit,  in  tender 
as  aforesaid."    And  there  can  be  no  doubt  but  that  the  clear 
scope  of  the  law  was  to  assimilate  continental  to  state  bills  in 
their  tenderable  quality. 
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The  next  question  is,  was  this  act  in  force  at  the  time  the- 
tender  was  made.  It  is  argued  by  the  appellant's  counsel  that 
the  generality  of  the  expressions  in  the  third  section  of  the  act 
of  May,  1778,  operated  a  virtual  repeal  of  the  act  of  January, 
1777,  so  far  as  it  related  to  a  tender  and  refusal  of  continental 
Inlls  producing  a  forfeiture  of  the  debt.  It  is  contended  that  th& 
legislature  began  then  to  acknowledge  the  injustice  of  the  act 
of  January,  1777.  Yet  in  March,  1778,  when  it  was  equally 
discernible,  the  legislature  only  repeal  the  law  as  to  state  bills. 
Every  rule  of  construction  is  opposed  to  the  argument  of  the 
appellant's  counsel,  upon  the  operation  of  the  third  clause  of 
the  act  of  May,  1778.  The  court  will  never  favor  the  repeal  of 
a  law  by  implication.  4  Bac.  Ab.  688.  If  there  be  two  affirma- 
tive statutes  upon  the  same  subject,  the  one  does  not  repeal  the 
other  if  both  may  consist  together,  and  we  ought  to  seek  for 
such  a  construction  as  will  reconcile  them  together.  The  words, 
*'all  the  bills  of  credit,''  must  be  confined  to  such  as  had  not  been 
before  provided  for  consistently  with  the  intention  of  the  legis- 
lature, and  these  were,  the  emissions  subsequent  to  the  twenty- 
ninth  of  January,  1777.  By  this  interpretation  of  the  words^ 
all  the  laws  are  reconciled,  and  we  avoid  the  necessity  of  an  im- 
plied repeal,  which,  if  it  had  been  intended,  we  ought  reason- 
ably to  suppose  it  would  have  been  expressed.  The  words, 
**  fdl  the  bills  of  credit,"  in  the  case  of  Johnson  v.  Eocher,  were* 
not  considered  as  producing  the  effect  which  has  been  contended 
for,  and  though  I  do  not  consider  myself  bound  by  that  de- 
cision, yet  the  authority  of  it  is  entitled  to  respect,  and  fortifies- 
my  construction  of  the  laws.  Upon  the  whole,  I  think  the  judg- 
ment should  be  affirmed. 

Cabbxngton,  J.  The  only  question  arises  out  of  the  construc- 
tion of  the  laws  of  Pennsylvania,  which  must  assuredly  govern 
this  contract,  as  it  was  formed  in  that  state,  and  discharged 
there,  if  it  be  discharged  at  all.  I  have  read  with  attention,, 
and  have  considered,  all  the  laws  of  that  state  upon  this  sub- 
ject, and  I  entirely  concur  with  the  judge  who  has  preceded, 
me,  in  the  construction  and  operation  of  them.  The  appellee, 
having  conformed  to  the  law  of  January,  1777,  he  must  enjoy 
such  benefits  as  that  law  gave  him,  unless  he  was  deprived  of 
them  by  subsequent  laws.  In  March,  1778,  the  legislature 
called  in  those  emissions  which  had  been  made  a  legal  tender 
by  the  act  of  January,  1777,  and  a  refusal  of  which  was  de- 
clared to  be  a  forfeiture  of  the  debt;  but  they  do  not  expressly,  or 
by  implication,  repeal  that  law,  except  as  to  such  emissions.    The 
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legifllahire,  so  far  from  disooyering  a  disposition  to  relax  at  this 
«&rly  peiiod»  enutted  more  money  as  late  as  April,  1781,  and 
declared  it  a  legal  tender.  The  first  law  which  operated  as  an 
appeal  of  the  act  of  January,  1777,  passed  in  1781.  It  is  con- 
tended that  the  act  of  May,  1778,  Tirtnally  repealed  it.  If  the 
two  laws  may  be  reconciled,  a  constructive  repeal  is  inadmissible, 
and  that  they  may  be,  has  been  already  demonstrated  by  the 
judge  who  has  giyen  his  opinion.  The  case  of  Johnson  y.  Hoclcer 
is  expressly  in  point,  and  accords  entirely  with  my  sentiments 
upon  this  subject. 

The  operation  of  the  act  of  January,  1777,  upon  this  case  has 
been  denied,  under  an  idea  that  it  is  penal,  and,  consequently, 
not  to  be  enforced  by  the  courts  of  this  state.  But  the  appellee 
in  this  case  is  not  in  pursuit  of  a  penalty,  and  does  not  ask  the 
aid  of  the  court  to  enforce  it.  He  protects  himself  from  the 
claim  of  the  appellants  by  pleading  a  discharge  1^  the  laws  of 
another  state  haying  competent  power  oyer  the  subject.  I  confess 
that  the  opinion  of  Judge  Shippen,  in  the  case  of  JamM  y.  AUen^ 
appears  an  extraordinary  one  to  me;  I  cannot  disooyer  how  the 
demand  in  that  case  could  be  considered  as  local.  The  judgment 
in  New  Jersey  did,  in  my  mind,  completely  extangmsh  the  original 
daim;  for  suppose  the  debt  had  been  due  1^  bond,  the  bond 
would  of  course  have  been  filed  in  the  cause,  and  though  an 
action  of  debt  might  haye  been  maintained  upon  the  judgment, 
yet  surely  it  could  not  haye  been  upon  the  original  debt,  which 
was  merged  in  the  judgment.  As  a  payment  to  one  is  a  pay- 
ment to  all  the  joint  obligees,  so  it  is  clear  that  a  tender  to  one 
is  a  tender  to  all;  for  if  this  were  not  the  case,  it  would  be 
almost  impossible  to  make  a  yalid  tender,  where  there  were  many 
obligees. 

As  to  the  hardships  of  this  case»  we  haye  nothing  to  do  with 
it.  The  state  has  got  two-thirds  of  the  money,  and  it  would  be 
equally  hard,  if  not  more  so,  upon  the  debtor,  if  he  were  now 
obliged  to  pay  the  whole  again. 

The  PannniiiT.  Though  yery  much  indisposed,  I  will  en- 
deavor to  state  the  grounds  of  the  opinion  which  I  am  to  giye. 
The  question  is,  whether  the  tender  and  refusal  in  the  present 
case,  produced  a  forfeiture  of  the  debt  according  to  the  laws  of 
Pennsylyania,  or  whether  it  operated  only  as  a  tender  at  com- 
mon law,  to  stop  the  interest  until  again  demanded?  But  be- 
fore I  consider  the  case  upon  its  merits,  I  will  endeayor  to  clear 
it  of  some  preliminary  objections  made  by  the  counsel.  The 
first  was,  that  the  act  of  January,  1777,  should  not  be  regarded 
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by  us,  beeause  it  is  penal,  so  far  as  it  relates  to  the  tender  and 
f oxfeitnre.  It  seems  to  be  admitted  on  all  hands,  that  in  cases 
of  contracts,  the  lavs  of  a  foreign  conntry  where  the  contract 
was  made  must  goTem.  The  same  principle  applies,  though 
with  no  greater  force,  to  the  different  states  of  America;  for 
though  they  form  a  confederated  gOTcmment,  yet  the  seyeral 
states  retain  their  indiTidual  sovereignties,  and,  with  respect  to 
their  municipal  laws,  are  to  each  other  foreign. 

But  this  is  called  a  penal  law.  It  may  deserve  veiy  hard 
names,  but  it  cannot  be  called  penal.  It  is  not  for  us  to  justify 
the  morality  of  the  law,  but  to  understand  clearly  the  legislative 
will  and  to  execute  it.  If  the  law  had  subjected  the  creditor 
to  a  penalfy  for  his  refusing  to  receive  the  money,  and  the  debtor 
were  now  prosecuting  him  to  recover  it,  the  principle  contended 
for,  which  I  admit  to  be  correct,  would  then  apply.  But  it  is 
the  creditor  who  sues,  and  the  defendant  pleads  a  discharge  of 
the  debt  which  is  the  foundation  of  the  action,  under  the  laws 
of  that  country,  where  the  contract  was  made.  It  is  no  more 
penal  than  the  act  of  limitations,  the  bankrupt  laws,  or  the  like. 
The  decision  in  the  case  of  Johnson  v.  Hooker,  is  upon  the  very 
point,  and  is  complete.  Being,  however,  a  single  case,  and  sub- 
ject  to  revision,  it  has  not  the  authority  of  a  determination  of 
the  supreme  judiciary  of  that  state,  and  would  not,  perhaps,  be 
considered  even  there  as  absolutely  binding;  but  it  may  with 
propriety,  be  referred  to  for  illustration^  and  as  such,  is  entitled 
to  the  respect  of  this  court. 

Upon  the  merits.  The  first  olqeetion  made  by  the  appellant's 
counsel  is  that  the  third  section  of  the  act  of  January,  1777, 
must  be  confined  to  state  bills  only;  that  the  words  *'said  bills'' 
refer  to  them  as  the  next  antecedent.  However  this  may  be 
according  to  the  strict  rules  of  grammatical  construction,  it  is 
not  the  correct  rule  of  interpreting  a  statute.  To  get  at  the 
meaning  of  the  legislature  we  are  not  confined  to  the  order  of 
the  sentences,  but  must  take  into  view  the  whole  law.  The  leg- 
islature have  said  enough  to  show  that  their  intention  was  to 
place  continental  and  state  bills  upon  the  same  ground.  The 
aecond  section  makes  the  former  current  and  receivable  in  pay- 
ment and  discharge  of  debts.  The  third  declares  that  state  bills 
in  like  manner  shall  be  a  legal  tender  and  be  received  in  pay- 
ment. Then  follows  the  effect  of  a  tender  and  refusal,  and  the 
words  *  *  any  of  the  said  bills  "  comprehend  each  class  before  men- 
tioned, and  cannot  be  confined  to  any  one  of  them.  It  is  to  be 
remarked  that  in  the  thirteenth  and  fourteenth  sections  of  the 
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same  law,  the  former  of  which  declares  the  penalties  for  refusings 
and  the  latter  for  counterfeiting  the  money,  the  same  expression, 
' '  any  of  the  said  bills,"  is  used.  Although  the  subject  is  divided 
into  sections,  I  have  no  doubt  but  that  the  spirit,  as  well  as  the 
just  exposition  of  the  words  of  the  law,  comprehends  continental 
as  well  as  state  bills  in  the  clause  which  respects  the  forfeiture. 
The  reason  for  dividing  the  subject  into  sections  is  obrious;  the 
second  describes  at  what  rate  continental  dollars  should  be  esti- 
mated in  shillings  and  pence,  which  was  not  necessary  as  to 
state  bills. 

We  are  next  to  inquire,  if  this  law  be  repealed  expressly  or 
by  implication  ?  The  act  of  March,  1777,  directs  an  emission  of 
two  hundred  thousand  pounds,  and  declares  it  a  legal  tender. 
It  was,  of  course,  a  tender  only  at  common  law.  The  tenth 
section  of  this  law  declares  ''that  all  bills  emitted  before  the  first 
of  July,  1759,  shall  not  pass  in  payment  of  any  debt  or  demand 
except  for  taxes,  etc.;"  but  not  a  word  is  said  respecting  conti- 
nental bills,  yet  it  was  contended  at  the  bar  that  the  words  all 
bills  operates  a  repeal  of  the  act  of  Januaiy.  The  rule  is,  that 
where  there  are  two  a£SrmatiTe  statutes,  if  they  do  not  conflict 
with  each  other,  the  latter  does  not  repeal  the  former.  Bepeala 
by  implication  are  never  favored  by  courts.  Whatever  apparent 
inconsistencies  may  appear  in  the  declarations  of  the  legislative 
will,  yet  it  is  not  decent  to  presume  that  they  would  change 
their  mind  upon  the  subject  wiUiout  saying  so  in  express  terms. 
But  if  the  two  laws  are  absolutely  in  opposition  to  each  other, 
then,  since  the  latter  will  prevail,  the  former  must  of  necessity 
be  considered  as  being  altered.  If,  however,  there  be  diflferent 
subjects  for  the  two  laws  to  operate  upon,  there  is  no  inconsist- 
ency, and  consequently  no  necessity  for  presuming  an  appeal. 
Now  apply  these  principles  to  the  present  case.  Continental 
and  state  bills  were  the  subject  of  the  first  law;  that  law  msLj 
still  subsist  in  all  its  force  as  to  the  former  without  in  the  least 
conflicting  with  the  act  of  March,  1777,  which  is  confined  to- 
state  biUs.  The  same  observations  apply  to  the  act  of  March, 
1778;  it  applies  to  state  bills  altogether,  and  vras  intended  ta 
destroy  the  preference  which  the  regal  money  had  obtained  over 
that  emitted  by  the  state.  In  the  same  manner  is  the  act  of 
May,  1778,  to  be  interpreted,  which  speaks  expressly  of  conti- 
nental bills.  There  were  emissions  prior,  and  others  subsequent 
to  January,  1777.  The  former  were  provided  for  by  that  act, 
the  latter  were  not.  This  law  then  may  with  propriety, 
and  with  great  reason,  be  applied  to  the  subsequent  emis8ions> 
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by  which  the  neceflsitj  of  an  implied  repeal  of  the  first  law  is 
avoided. 

But  it  is  contended  that  if  the  act  of  January,  1777,  was  in 
force  in  March,  1780,  the  tender  was  not  made  conformably 
with  the  requisites  of  that  law;  that  it  ought  to  have  been 
made  to  all  the  obligees.  As  a  payment  to  one  is  a  payment  to 
all,  it  as  certainly  follows  that  a  tender  to  one  is  a  tender  to  all. 
So  a  release  by  one  binds  the  whole.  There  were  four  days  of 
grace  allowed,  in  which  time  the  obligee,  to  whom  the  tender 
was  made,  might  have  consulted  with  the  others. 

Upon  the  whole,  I  concur  with  the  rest  of  the  court,  that  the 
debt  in  question  was  discharged  by  the  tender  and  refosal,  and, 
therefore,  the  judgment  must  be  affirmed. 


Thia  case  is  noticed  with  approval  by  Stoiy  in  his  Ckmfiiel  ol  Law%  sMk 
27a,  and  in  ilTetem  ▼.  FoUeraU,  7  Lei^  201. 


Baibd  v.  Bios. 

[1  Call,  IS.] 

WkiAT  Acts  dischabob  Subbtt.— A  recovered  jndgmMit  against  &  and 
C,  his  surety,  and  iBsned  execution,  which  was  levied  on  the  property 
of  B.  A,  on  roceiving  a  part  payment  of  the  judgment^  gave  K 
further  time  for  the  payment  of  the  balance,  and  ordered  the  property 
to  be  released  to  B.  It  was  held  that  in  consequence  the  judgment 
was  diacharged  at  law,  and  the  aorety  not  having  assented  to,  or  ac- 
quiesced in  the  agreement  was  diacbaiged  in  equity,  and  could  have 
an  injunction  against  a  second  execution. 

Appbal  from  the  court  of  chancery.  Bice  filed  a  bill  in  the 
borough  court  of  Norfolk,  in  whidi  he  stated  that  he  was 
security  for  one  Black  on  a  bond  to  Baird,  the  appellant;  that 
Baird  obtained  a  judgment  thereon  against  the  obligors,  and 
issued  an  execution,  and  levied  on  property  belonging  to  Black, 
which  was  advertised  for  sale  by  the  sheriff;  that  Baird  attended 
on  the  day  of  sale;  and  having  received  a  part  payment  of  the 
judgment,  directed  the  sheriff  to  restore  the  proi)erty  to  Black, 
who  afterward  absconded  with  his  effects;  that  Baird  thereafter 
issued  an  execution  against  Bice  for  the  balance  of  the  judg- 
ment; and  therefore  an  injunction  was  prayed  for. 

The  answer  stated  that  upon  the  day  of  sale  the  sheriff 

required  a  bond  of  indemnity,  because  of  some  liens  on  the 

property,  but  Bice  and  Baird  refused  to  give  it;  that  Black 

offered  to  pay  one  hundred  and  fifty  dollars,  if  his  property 
32 


498  Baibd  v.  Hice.  [Virginiai 

was  released,  which  proposition  Bice  and  Baird  were  urged  to 
accept;  that  Bice  declared  himself  satisfied  with  this;  and 
thereupon  Baird  accepted  the  money;  that  Bice  did  not  appear 
to  consider  himself  released  from  his  obligation,  as  appeared 
by  his  afterward  soliciting  a  loan  of  Baird  and  one  Westmore, 
which  they  consented  to  lend,  provided  he  would  give  good 
security,  as  well  as  for  a  previous  debt  he  owed  Westmore,  and 
for  the  balance  due  on  the  judgment;  that  Bice  agreed  to  this, 
and  offered  a  deed  of  trust  on  his  Hackwood  estate;  but  this 
negotiation  falling  through,  Baird  issued  the  execution  as 
stated. 

From  the  evidence  it  appeared  that  a  deed  of  trust  had  been 
given  on  the  property  levied  on  to  secure  a  debt  to  one  Mar- 
vault,  and  to  indemnify  Bice  for  his  obligation  as  surety.  This 
deed  was  duly  recorded.  The  sale  was  forbidden  because  of 
Marvault's  interest  aforesaid,  but  Bice  insisted  that  it  should 
go  on,  and  offered  to  release  his  interest  The  sheriff  there- 
upon demanded  an  indemnity,  which  was  refused  by  both  Baird 
and  Bice.  Baird,  upon  receiving  the  part  payment,  and 
Black  promising  to  have  the  property  sold  within  four  months, 
under  the  deed  of  trust,  directed  the  sheriff  to  release  the  prop- 
erty, which  he  did.  An  attorney  was  sent  for  to  draw  a  mort- 
gage on  the  Hackwood  estate,  but  the  treaty  fell  through,  and 
none  was  therefore  drawn.  Baird,  at  this  time,  offered  to  ad- 
vance a  sum  of  money  to  Bice,  if  he  would  secure  the  debt  due 
from  Black.  Baird,  it  appeared,  stated  an  account  to  Bice,  in 
which  he  charged  the  balance  of  Black's  judgment,  which  was 
shown  to  Bice  at  the  time  of  negotiation  for  the  mortgage. 
The  court  dissolved  the  injunction,  and  dismissed  the  bill,  with 
costs.  From  this.  Bice  appealed  to  the  court  of  chanceiy, 
where  the  decree  was  reversed,  and  the  injunction  made  per- 
petual.   From  this  decree,  Baird  now  appealed. 

CM,  for  appellant,  cited  DingwaU  v.  Dunster,  Doug.  285,  to 
show  that  mere  delay  was  not  sufficient  to  release  the  surety, 
and  Bishop  v.  Church,  2  Yes.  Sen.  103,  872,  to  show  that  the 
surety  could  have  paid  the  debt,  and  taken  an  assignment  of 
the  judgment.  He  contended  that  Bice  was  not  entitled  to 
relief,  as  his  situation  was  not  altered. 

Wickham,  contra,  aigued  that  this  was  a  joint  judgment  and 
execution,  upon  which  the  sheriff  took  property,  which  was 
afterward  released  by  order  of  Baird,  who  thereby  exonerated 
Bice;  and  he  maintained  the  authorities  cited  did  not  apply; 
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for  that  from  Douglas  was  merely  a  resort  to  the  security  after 
«n  ineffectual  application  to  the  principal;  that  from  Yesey  was 
itronger,  but  there  was  no  new  agreement  in  that  case  as  in  the 
present. 

BoANX,  J.  The  property  taken  in  execution  in  this  case 
being  forbidden  to  be  sold,  under  an  idea  of  a  prior  lien,  the 
sheriff  was  nevertheless  bound  to  proceed  finally  in  the  busi- 
ness, and  to  make  his  return  upon  the  execution.  Upon  the 
refusal  of  the  appellant  to  give  an  indemniiy,  he  might,  on  ap- 
plication to  the  court,  have  had  further  time  giyen  him  to  make 
his  return,  and  in  the  meantime  have  put  it  upon  the  parties 
concerned  to  litigate  their  right  to  the  properly  in  question,  by 
filing  a  bill  for  that  purpose.  This  is  said  to  be  within  the 
power  of  the  sheriff  in  such  cases  in  Cowper  y.  GhiUy  S  Blaek" 
sUm,  1  Burr.  84;  and  perhaps  other  cautionary  steps  are  within 
his  power.  During  all  these  measures,  the  plaintiff  is  not 
bound  to  do  anything;  he  may  remain  a  silent  and  inactive 
spectator;  and  is  to  be  supposed  totally  unconcerned  in  the 
transaction.  But  if  he  shall  voluntarily  intrude  himself  therein, 
he  may  release  the  obligation  of  the  sheriff  to  proceed,  he  may 
lose  his  lien  upon  the  property,  and  may  discharge  third  per- 
soDB  otherwise  liable,  in  the  event  of*  the  property  seized  being 
insu£Scient.  The  testimony  in  this  cause  is  that  the  plaintiff, 
instead  of  leaving  the  sheriff  to  encounter  the  difficulties  in  the 
legal  manner,  made  a  compromise,  and  authorized  the  sheriff  to 
release  the  property.  Bice,  the  now  appellee,  strenuously  in- 
sisting all  the  while  that  the  sheriff  should  proceed  to  act  in  the 
legal  manner;  and,  as  an  inducement  thereto,  offerinig  to  give 
up  his  claim  to  the  property  in  question  under  the  deed  of  trust. 
This  conduct,  I  conceive,  as  far  as  it  respected  the  sum  to  be 
paid  in  future,  amounted  to  a  new  contract,  a  simple  contract, 
indeed,  instead  of  a  judgment,  and  one  whereby  Black  alone 
became  liable,  instead  of  Black  and  Bice ;  and  the  considera- 
tion of  this  new  assumfml  on  the  part  of  Black  was  the  release- 
ment  of  his  property,  then  in  the  hands  of  the  sherifil  How- 
ever improvident  this  contract  might  be  in  these  respects,  no 
person  can  say  that  Baird  had  not  a  right  to  make  it;  nor  that 
the  consideration  on  which  it  vras  founded  was  not  a  good  one 
to  sustain  an  action  against  Black;  but  the  effect  is  that  the  old 
contract  is  thereby  at  an  end,  and  vdth  it  Bice's  liability  to  pay 
the  debt. 

There  is  no  testimony  as  at  the  time  of  the  transaction  that 
Bice  did  not  consider  himself  discharged;  and  if,  at  a  future 


600  Baibd  v.  fiiOK.  [Yiiginia, 


time,  the  belief  of  his  being  liable  is  inferred  from  his  consent- 
ing, or  at  least  not  objecting  that  the  balance  of  Black's  debt 
should  be  comprised  in  the  mortgage  on  the  Hackwood  estate, 
that  inference  is  confronted  on  one  hand  by  the  circumstance  of 
his  forbidding  a  sale  of  the  property  comprised  in  his  trust  deed 
at  a  time  prior  but  never  posterior  to  the  compromise,  although 
it  appears  from  the  records  that  many  executions  attached  on 
that  property,  as  well  after  as  before  that  period;  and,  on  the 
other  hand,  this  circumstance  may  be  merely  considered  as  a 
tacit  consent  to  become  again  liable  for  that  debt,  in  considera- 
tion of  advantages  expected  from  the  loan  of  the  money  by 
Baird  and  Westmore,  which,  however,  were  never  completed; 
and  possibly  he  might  have  thought  it  of  little  consequence, 
having  some  prospect,  for  aught  appears  to  the  contraiy,  of 
being  finally  relieved  by  the  court.  But,  on  the  contrary,  some 
opinion  may  be  formed  of  Baird's  own  idea  of  Bice's  bdng  dis- 
charged, from  his  strenuously  insisting  on  a  security  for  that 
balance,  and  as  soon  as  he  probably  got  it  by  assignment  of  the 
bonds,  seeming  to  reject  the  plan  of  the  mortgage  1^  directing 
McEenny  not  to  advance  the  money. 

These  inferences  are,  however,  too  loose,  and  too  nearly  bal- 
anced for  us  to  form  any  decided  opinion  from  them,  as  to  the 
ideas  of  the  parties  subsequent  to  the  compromise.  The  case 
rests^  therefore,  upon  the  transactions  at  ihsA  time,  and  these, 
in  my  opinion,  amount  to  a  discharge  of  the  appellee  from  his 
liabiliiy.  Of  course,  the  chancellor's  decree  making  the  injunc- 
tion perpetual  must  be  aflSrmed. 

PxsDLBTON,  President.  The  execution  levied  on  considerable 
property,  restored  to  Black  by  order  of  the  creditor  on  payment 
of  part  of  the  money,  and  a  further  day  given  for  the  balance, 
was  a  total  discharge  of  the  judgment  as  to  Bice,  at  law,  if  the 
sheriff  had  done  his  duty  in  returning  the  execution  with  the 
truth  of  the  case.  But  he  having  neglected  this.  Bice  is  driven 
into  a  court  of  equity  for  relief,  where  things  are  considered  as 
performed  which  ought  to  have  been  done.  He  must,  indeed, 
appear  with  a  fair  aspect,  and  not  have  done  any  act  contribut- 
ing to  the  omission,  or  forborne  to  do  what  he  might  to  pre- 
vent it. 

It  is  said  in  the  answer  that  the  transaction  was  with  his 
privity  and  consent,  and  this,  if  proved,  would  have  bound  him, 
and  operated  no  change  in  his  original  engagement  But  this 
is  not  proved;  on  the  contrary,  it  is  disproved,  as  far  as  a  nega- 
tive can  be,  by  testimony  of  facts  inconslBtent  with  the  supposi- 
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tion.  He  pressed  the  sale,  and  waived  his  claim  under  a  deed 
of  trasty  whieh  repels  the  idea  that  he  was  consenting  to  the 
postponement.  But  it  is  said  he  might  have  given  seouriiy  to 
the  sheriff,  and  proceeded  to  sell  under  the  execution.  I  fancy 
this  was  rather  a  hasty  and  sudden  assertion  of  the  counsel;  for 
I  could  refer  it  to  that  gentleman  himself,  on  cool  reflection, 
whether  the  sheriff  could,  at  the  instance  of  Bice  or  any  other, 
proceed  to  sell  under  the  execution,  when  he  was  ordered  to 
forbear,  and  restore  the  property  by  the  creditor. 

As  to  a  sale  under  the  deed,  tiiat  was  to  be  made  by  Leatiy, 
when  required  by  Bice  and  Uarvault,  the  subject  does  not  ap- 
I>ear  to  have  been  contemplated  by  them  at  this  time,  and  if 
Bice  conceived  himself  discharged  itom  the  engagement,  he  had 
no  right  to  proceed  under  the  deed,  nor  was  he  obliged  to  in- 
volve himself  anew.  In  the  list  of  executions  filed  amongst  the 
testimony  in  the  cause,  there  appears  a  series  of  them,  at  the 
4Buit  of  Knight  against  Black,  from  December,  1788,  to  Septem- 
ber, 1792.  On  some  of  the  intermediate  ones,  property  con- 
tained in  the  trust  deed  was  taken,  and  the  sale  forbid  at  one 
time  by  Leatry,  and  at  another  by  Bice.  But  it  does  not  appear 
that  either  of  them  forbid  the  sale  on  the  last  execution  in  Sep- 
tember, 1792  (four  months  after  Baird's  sale),  levied  on  two 
slaves;  neither  does  it  appear  the  slaves  were  in  fact  sold^  but 
the  creditor's  receipt  is  indorsed  for  the  debt,  amounting  to  one 
hundred  and  forty-three  pounds  four  shillings  and  one  and  one- 
halfpence.  From  hence  two  inferences  seem  natural;  first,  that 
Bice  considered  himself  as  discharged,  and  so  did  not  appear  to 
stop  this  sale,  as  he  had  done  on  the  former  occasions.  Secondly, 
that  one  hundred  and  forty-three  pounds  was  then  raised  on  the 
seizure  of  two  slaves;  which  makes  it  probable  that  Baird  might 
have  got  his  money  if  he  had  pursued  his  execution,  and  not 
made  the  compact.  But  it  is  said  that  the  transaction  in  Feb- 
ruary, 1798,  shows  Bice  at  that  time  considered  and  acknowl- 
edged himself  liable  for  this  debt.  I  forbear  to  review  the 
evidence  of  that  negotiation;  because  I  think  myself  warranted 
by  reason  and  precedent  in  deciding  that  propositions  on  either 
side,  made  by  {>artie8  on  a  treaty  for  compromising  their  differ- 
ences, if  that  treaty  be  not  effectual,  are  not  to  operate  as  evi- 
dence in  a  future  contest  in  court. 

I  come  now  to  the  conduct  of  Mr.  Baird.  The  cases  from 
Douglas,  and  Yesey,  senior,  were  cited  to  prove  that  a  creditor, 
to  preserve  his  remedy  against  a  security,  is  not  obliged  to  give 
him  notice  that  the  principal  has  not  paid,  nor  to  use  legal  dili- 
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gence  against  him,  short  of  the  time  prescribed  bj  the  act  of 
limitations,  nor  to  sue,  though  desired  by  the  Becoritj.  Upon 
which  I  observe  that  the  case  in  Yesey,  senior,  was  going  a  long 
way  for  a  court  of  equity;  and  perhaps  our  act  of  assembly,, 
which  obliges  the  principal  to  sue,  if  required  by  the  security, 
is  better.  But  if  full  force  be  allowed  the  doctrine,  it  will  not 
profit  Baird  in  the  present  case.  If,  indeed,  he  had  forborne  to- 
act,  refused  to  give  the  security,  and  left  the  sheriff  to  the  duty 
of  his  office,  no  laches  could  have  been  imputed  to  him;  and 
Bice's  exoneration  must  have  depended  on  the  final  eyent  of  that 
execution.  But  Baird  acted;  he  received  a  part  of  his  mon^» 
gave  Black  a  further  day  for  the  balance,  and  directed  th» 
property  to  be  restored. 

I  conclude  as  I  began,  that  the  sheriff  ought  to  have  returned 
that  the  property  seized  had  been  restored  by  order  of  the- 
plaintiff,  which  would  have  been  a  dischaige  of  Bice  at  law,, 
and  this  court,  considering  it  as  done,  will  give  it  the  legal  eflEect. 

Affirm  the  decree. 

Oabbxmoton,  J.,  concuzred. 

This  case  is  cited  M  authority  in  JUerv.  raiNMfer,9  Lei^  29;  Wmrdt 
V.  VasB,  7  IcL  144  Boane,  J.>  in  BvM  v.  WkuUm,  1  Miml  2S8»  says: 
"  The  esse  of  Baird  v.  Bke  is  a  complete  authority  for  the  defendsate,  both, 
as  to  the  propriety  of  snfferiiig  a  sheriff  to  amend  his  retam,  aooording  to 
the  troth  of  the  ease,  and  as  to  the  effect  (in  favor  of  the  seeority)  of  a 
lestoiation  of  the  imeperty  by  the  sheriff  to  the  defandant  with  the 
of  the  plaintiff'* 
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What  Cojstitutks  Usubt.— A  debtor  on  a  bond  assigned  to  his  end- 
iter  other  bonds  of  solvent  psrties  to  a  mneh  lazger  amonnl  than  hia 
own  bond,  bat  at  such  a  discount  as  left  a  laige  part  of  his  own  bond 
still  unpaid;  and  for  the  balaaoe  dne  he  gave  a  new  bond,  with  sure- 
ties, payable  at  a  fatore  day,  with  legal  interest  It  was  held  thai  the 
transaction  was  nsorions. 

BncuL  Vebdict  in  Such  Cask.— It  is  sufficient  if  the  special  verdict 
in  such  a  case  finds  facts  amoonting  to  uniry,  though  it  does  not  ex- 
pressly find  the  corrapt  agreement 

Appbal  from  a  judgment  of  the  district  court,  in  an  action, 
brought  there  by  Gibson  against  Fristoe  and  certain  suretiea 
upon  a  bond  dated  eleventh  of  October,  1788,  for  the  payment 
of  one  hundred  and  forty-nine  pounds  twelve  shillings  and  one> 
penny  specie,  payable  on  or  before  the  first  day  of  March,  1789,. 
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with  lawful  interest  on  the  same  from  the  seventeenth  day  of 
December,  1787. 

The  facts  will  folly  appear  from  the  special  verdict,  as  fol- 
lows: "  We,  of  the  jniy,  find  that  the  defendant,  John  Fristoe, 
was  indebted  by  bond  to  the  plaintiff,  on  the  first  day  of  January, 
1786,  in  the  sum  of  four  hundred  and  forty-five  pounds  eleveu 
shillings  and  twopence  sterling,  payable  in  bills  of  exchange, 
or  in  current  money  at  the  current  exchange  when  paid,  with 
interest  from  that  date.  That  the  defendant,  on  the  seventeenth 
day  of  December,  1787,  by  agreement  between  the  plaintiff  and 
the  defendant,  did  make  over  and  assign  to  the  plaintiff  sundry 
bonds,  amounting  to  seven  hundred  and  eighty  pounds  current 
money,  at  the  value  of  three  hundred  and  eighty-two  pounds 
eight  shillings  and  twopence  sterling,  and  the  balance  due  to  the 
plaintiff  being  one  hundred  and  six  pounds  seventeen  shillings 
and  twopence  sterling,  which,  at  the  rate  of  forty  per  cent,  ex- 
change, amounted  to  one  hundred  and  forty-nine  pounds  twelve 
shillingsand  one  penny  currency,  the  said  defendant,  in  pursuance 
of  the  settlement,  signed  by  the  plaintiff  and  referring  thereto, 
in  these  words,  to  wit:  Mr.  John  Fristoe,  etc.,  gave  his  bond, 
on  the  eleventh  day  of  October,  1788,  with  Baleigh  Balls  and 
Charles  Balls  his  securities  for  that  sum,  payable  on  the  first 
day  of  March,  1789,  and  bearing  interest  from  the  seventeenth 
day  of  December,  1787;  whioh  last  mentioned  bond  is  the  bond 
in  the  declaration  mentioned.  That  the  amount  of  bonds  as- 
signed l^  the  defendant  to  the  plaintiff,  and  the  bond  given 
by  the  defendant  to  the  plaintiff,  as  before  mentioned,  ex- 
ceeded the  original  debt  and  interest  thereon  due  from  the 
defendant  to  the  plaintiff,  two  hundred  and  forty-four  pounds 
twelve  shillings  and  sevenpenoe  currency.  That  the  defendant, 
about  the  time  of  assigning  the  bonds,  intended  to  remove  to 
Kentucky;  and  that  the  plaintiff  afterward  declared  that  the 
defendant  should  not  have  gone  to  Kentucky  without  having 
settled  the  debt  That  the  bonds  so  assigned  have  been  fully 
paid  up  and  satisfied  to  the  plaintiff,  together  with  the  interest 
due  to  the  times  of  payment.  That  the  obligors  in  the  bonds 
so  assigned  were,  at  the  time  of  the  said  assignments,  deemed 
of  sufficient  estate  and  property  to  satisfy  and  discharge  thei 
same.  That  at  the  time  of  the  writ  being  served  on  the  defend* 
ant  for  the  before-mentioned  bond  of  one  hundred  and  forty- 
nine  pounds  twelve  shillings  and  one  penny  currency,  the  said 
defendant  acknowledged  the  debt  to  be  a  just  one.  H,  upon  the 
whole  matter,  the  law  be  for  the  plaintiff,  we  find  for  the  plaint- 
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iff  the  debt  in  the  declaration  mentioned,  and  one  penny  dam- 
ages; if  for  the  defendant,  then  we  find  for  the  defendant" 

The  court  gave  judgment  for  the  defendants,  whereupon 
Oibeon  appealed. 

WashingUm,  for  the  appellant,  contended  that  the  facts  stateil 
did  not  amount  to  usury,  because  there  was  neither  a  loan  nor 
a  borrowing,  without  which  there  cannot  be  usury:  Loyd  v. 
Williams,  3  Wils.  261;  Floyer  t.  Edwards,  Gowp.  112;  Tanjleld 
T.  Mnch,  Cro.  Eliz.  27;  Murray  t.  Harding,  2  Wm.  Bl.  859; 
B.  C.  3  Wils.  890.  All  of  these  show  the  definition  of  usury  to 
be  a  corrupt  agreement  for  greater  interest  than  the  law  allows. 

Bandolph,  contra,  contended  this  transaction  was  but  a  contriv- 
ance to  evade  the  statute.  XTsniy  is  a  mixed  question,  both  of  law 
and  fact,  and  it  is  for  the  court  to  draw  the  conclusion  from  the 
facts  found  in  the  verdict.  Roberts  v.  T^reymayne,  Gio.  Jac.  608, 
which  case  shows  that  it  is  not  necessaiy  for  the  verdict  to  find 
in  so  many  words,  that  the  agreement  was  corrupt;  but  that  the 
court  may  infer  it  from  the  facts.  The  authorities  cited  by  the 
opposite  counsel,  only  prove  that  a  loan  is  necessai^  which  is 
admitted;  but  the  same  books  prove  that  it  is  a  loan  whenever 
the  money  is  to  be  certainly  returned  without  any  hazard.  In 
Wlars  V.  Gary,  6  Mod.  803,  it  is  held  that  if  there  be  a  just 
debt  due,  and  a  bond  be  given  for  it  with  unlawful  interest  it  is 
usury,  and  the  same  principle  may  be  collected  from  12  Mod. 
£86.  A  case  like  the  present  is  MoMta  v.  Dauling,  2  Stra.  1243, 
^bere  the  transaction  was  held  usurious. 

BoANi,  J.  At  the  first  hearing  of  this  cause,  I  was  strongly 
inclined  to  think  that  the  bond  in  question  was  usurious,  even 
upon  an  exports  argument;  but  now,  upon  full  decision  and 
mature  consideration,  I  am  confirmed  in  that  opinion.  But  be- 
fore I  come  particularly  to  the  circumstances  of  the  present 
case  as  arising  from  the  special  verdict,  I  will  lay  down  some 
principles  which  appear  to  be  clearly  warranted  by  law: 

1.  If  the  corrupt  agreement  be  not  expressed  in  the  verdict, 
but  it  is  apparent  to  the  court  that  the  matter  is  usury,  there  it 
is  not  necessary  for  the  jury  to  show  that  it  was  corruptly 
made.  Roberts  v.  Tremayne,  Cro.  Jac.  608;  for  in  the  language 
of  the  case  res  ipsa  loqwUur; 

2.  That  where  the  intention  of  the  contract  is  to  get  more 
than  the  legal  interest  upon  the  sum  lent  it  is  usury,  unless  the 
Bum  itself  be  put  in  risk.    Jestons  v.  Brooke,  Cowp.  797; 

3.  But  that  a  slight  contingem^  will  not  take  a  contract  out 
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of  the  Btatnie  where  the  substance  of  the  contract  is  a  boROw« 
ing  and  a  lending.  Richards  v.  Broum,  Oowp.  776; 

4.  I  hold  it  idso  to  be  a  dear  principle,  that  a  oorropt  for- 
bearance of  money,  then  due,  is  as  much  "within  the  statute  as 
an  original  loan;  and  that  within  the  meaning  of  the  statute  it 
is  a  loan. 

To  test  the  present  case  by  the  foregoing  principles:  On  the 
seventeenth  December,  17879  the  defendant  being  indebted  to 
the  plaintiff  by  bond,  on  demand,  in  four  hundred  and  forty*two 
pounds  eleven  shillings  and  twopence  sterling,  with  interest 
from  the  first  of  January,  1786,  by  agreement,  assigned  to  the 
plaintiff  certain  bonds  amounting  to  seven  hundred  and  eighty 
pounds  currency,  at  the  value  of  three  hundred  eighty-two 
pounds  eight  shillings  and  twopence  sterling,  and  his  own  bond 
for  one  hundred  and  forty-nine  pounds  twelve  fihillings  and  one 
penny  currency  on  account  of  the  said  debt.  Which  bonds  the 
jury  find  exceeded  the  original  debt  and  interest  by  the  sum  of 
two  hundred  forty-four  pounds  twelve  shillings  and  sevenpence 
currency;  on  the  giving  and  assigning  these  bonds  respectively, 
the  plaintiff  lent,  or  which  is  the  same  thing,  forbore  to  demand 
the  money  originally  due  him;  as  to  the  sum  for  which  the  bond 
in  December  was  given,  until  the  first  of  March,  1789,  and  as 
to  much  the  greater  part  of  the  money  due  by  the  bonds  as- 
signed, until  periods  of  time  posterior  to  that  of  the  transaction. 
The  bonds  so  assigned,  and  the  bonds  in  December,  are  all  of 
them  bonds  with  sureties;  whereas  the  bond  in  lieu  of  which 
they  were  given  was  a  single  bond;  and  as  the  jury  find  that 
the  obligors  in  the  bond  assigned  were,  at  the  time  of  the  as- 
signment, deemed  of  sufiicient  estate  and  property  to  discharge 
the  same,  I  may  safely  afSrm  that  the  risk  of  losing  the 
present  money,  as  respects  the  ability  of  the  obligors,  was  not 
increased,  but  rather  lessened  by  the  transaction  now  in  ques- 
tion. It  is  also  found  that  the  defendant,  about  the  time  of  the 
transaction,  intended  to  move  to  Kentucky.  Whence  we  may 
reasonably  infer  that  he  was  under  a  peccdiar  situation,  which 
placed  him  much  within  the  power  of  his  creditor. 

Under  the  above  principles,  is  the  transaction  usurious  or  not? 
The  money  due,  as  above  stated,  was  by  this  transaction  forborne 
to  be  demanded;  and,  in  consideration  thereof,  one  obligation 
was  given  and  others  assigned,  the  amount  of  which  greatiy  ex- 
•ceeded  the  principal  and  interest  really  due.  It  is  true  the  jury 
have  not  found  the  forbearance  in  so  many  words,  but  they  have 
lound  the  agreement  and  the  bond  in  which  the  forbearance  is 
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contained,  and  that  is  the  same  thing.  The  money  due  by  these 
obligors  could,  every  shilling  of  it,  hare  been  recovered,  sap* 
posing  the  question  of  usury  out  of  the  case,  unless  there  had 
been  an  insolvency  of  the  obligors;  and  in  the  case  at  bar,  that 
is  far  less  probable  than  in  the  original  bond.  For  there  are 
sureties  to  the  bond  on  which  the  suit  is  brought,  whereas  that 
was  a  single  bond,  and  the  obligors  in  the  bond  assigned  are 
found  to  have  been  of  sufficient  ability.  What,  then,  upon  the 
face  of  this  transaction,  could  have  induced  the  defendant  to 
accede  to  the  terms  of  this  unrighteous  accommodation,  but 
the  distress  and  duress  under  which  he  Iaix)red  ? 

If  it  be  said  that  on  the  contingency  of  all  the  obligors  in  the 
original  bond  being  insolvent,  then  Fristoe  could  only  be  made 
responsible  for  the  sum  allowed  as  the  value  of  the  assigned 
bonds,  upon  the  principle  on  which  this  court  went  in  Mackie's 
Exr.  V.  Davis,  2  Wash.  219,  which  sum  with  the  bond  in  discus- 
sion is  not  more  than  was  originally  due:  I  answer,  that  the 
event  of  their  being  insolvent,  under  all  the  circumstances  of 
this  case,  is  too  slight  and  remote  a  oontingenoy  to  take  the 
case  out  of  the  statute,  according  to  the  spirit  of  the  deoisiona 
on  the  subject. 

But  we  are  to  consider  the  case  upon  the  bond  only;  for  if 
the  agreement  of  the  creditor  is  to  get  an  illegal  profit  on  money 
lent,  every  bond  given  in  pursuance  thereof  is  void.  In  decid- 
ing this  case,  I  go  entirely  upon  the  circumstances  of  the  trans- 
action in  question,  forming  the  terms  on  which  money  was  to 
be  lent  or  forborne;  and,  therefore,  it  is  entirely  different  from 
the  case  of  the  sale  of  a  bond,  unconnected  with  a  loan.  For, 
in  my  mind,  every  circumstance  here  has  oonsiderable  weight; 
especially  the  ability  of  the  obligors,  the  additional  securities, 
and  the  defendant  being  about  to  remove  to  Kentucky.  The 
decision  of  this  case,  therefore,  will  not  affect  other  cases  where 
such  droumstances  are  wanting. 

I  said  that  the  jury  have  found  what  is  tantamount  to  finding^ 
a  forbearance  expressly;  that  is  to  say,  they  have  found  an 
agreement  which  shows  a  forbearance;  and  bonds  given  in  pur- 
suance thereof,  payable  in  future,  for  a  debt  due  by  a  bond  on 
demand.  And  this  being  the  case,  I  may  say,  in  the  emphatical 
terms  of  Lord  Mansfield,  that  it  is  impossible  to  wink  so  hard 
as  not  to  see  that  a  borrowing  and  loan  of  money  was  intended: 
Lowe  V.  WaUer,  2  Doug.  740. 

But  these  bonds,  it  is  said,  were  sold  for  their  real  value;  I 
answer  that  in  case  of  the  solvency  of  the  obligors,  of  whicb 
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there  was  no  reason  to  doubt  from  the  yerdict,  the  plaintiff,  in- 
asmnch  as  bonds  form  a  certain  measure  of  value,  was  sure  of 
getting  a  sum  exceeding  that  due,  with  interest,  by  the  sum  of 
two  hundred  and  forty-four  pounds  twelve  shillings  and  seven- 
pence  currency,  and  the  present  sum  not  put  in  risk.  But, 
indeed,  putting  bonds  merely  on  the  footing  of  chattels,  I  sup- 
pose  that  if,  on  a  usurious  agreement  for  money,  a  horse  were 
set  off  at  twenty-five  pounds,  whereby  to  enhance  the  balance 
of  the  money  borrowed  beyond  what  in  justice  it  ought  to  be; 
and  a  bond  given  for  the  balance  in  pursuance  of  such  agree- 
ment expressed,  or  which  is  the  same  thing,  manifestly  inferred 
from  the  circumstances  of  the  transaction  itself,  that  such 
bond  would  not  be  permitted  to  stand,  but  would  be  deemed 
usurious  and  void.  For  where  the  intention  is  to  get  an  illegal 
profit  upon  money  lent  or  forborne,  the  wit  of  man,  as  said 
by  Lord  ICansfield,  cannot  devise  a  shift  to  evade  the  statute: 
Floyer  v.  Edwards,  1  Cowp.  114.  On  every  principle,  there- 
fore, this  transaction  is  usurious,  and  the  judgment  of  the 
district  court  is  right. 

PxHDLBTON,  President.  I  do  not  consider  the  verdict  in  the 
present  case  as  uncertain  or  objectionable  as  finding  evidence 
instead  of  facts.  The  jury  refer  to  the  evidence,  indeed,  but 
that  is  surplusage,  since  they  find  the  facts  which  are  proved 
hj  that  evidence.  Usury  is  a  question  of  law,  and  the  jury 
find  in  a  clear  and  sensible  manner,  all  the  facts  necessary  to 
decide  it. 

Mr.  Bandolph's  first  point  may  be  thrown  out  of  the  question. 
Since,  if  there  was  no  usury,  the  bargain  was  to  stand,  and 
the  bonds  assigned  at  the  value  agreed  on  of  three  hundred 
and  eighty-two  pounds  eight  shillings  and  twopence,  sterling, 
leaves  no  excess  to  be  set  off  against  the  bond  on  which  the 
suit  was  brought.  The  supposed  threat  of  the  plaintiff  not 
appearing  to  have  been  used  at  the  agreement,  if  it  was  of  any 
consequence,  may  also  be  laid  aside,  or  balanced  by  the  other,, 
finding  that  the  defendant  acknowledged  the  debt  to  be  jasi 
when  the  writ  was  served;  which  is  equally  unimportant,  since 
he  could  no  more  sanctify  the  corrupt  agreement,  if  it  was  one 
by  that  acknowledgment,  than  he  could  by  his  original  assent 
in  making  it.  I  proceeid,  therefore,  to  the  principal  point. 
The  legal  principles  on  which  questions  of  usury  are  to  be 
decided  appear  to  me  too  well  settled. 

An  agreement  by  which  a  man  secures  to  himself  directly  or 
indirectly,  a  higher  premium  than  legal  interest  for  the  loan  of 
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money,  or  the  forbearance  of  a  debt  due  (for  in  reason  and 
precedent  they  stand  on  the  same  gronnd)  is  nsmy.  But  if 
the  principle,  or  any  considerable  part,  be  put  in  risk,  it  is  not 
Qsoiy;  becauBe  the  excess  in  the  premium  is  a  consideration  for 
that  risk.  So,  if  it  be  a  qiere  sale  of  property,  and  bonds  are 
as  much  property  in  this  respect  as  anything  else,  although  at 
an  under  value,  it  is  not  usury;  because  price  is  a  thing  un- 
fixed, and  depends  upon  the  convenience  of  the  parties  con- 
tracting. But  if  the  bargain  proceeds  from  and  is  connected 
with  a  treaty  for  the  loan  or  forbearance  of  money,  it  is  usuiy; 
because  the  vendor  is  supposed  to  have  submitted  to  a  disad- 
vantageous price,  under  the  influence  of  that  necessity  which 
the  statute  meant  to  protect  him  against.  How  do  these  princi- 
ples apply  to  the  present  case  on  the  special  verdict?  The 
jury  find  that  on  the  bonds  assigned,  and  Uie  bonds  in  suit,  the 
plaintiff  received  two  hundred  and  forty-four  pounds  eight 
shillings  and  sevenpence,  more  than  the  principal  and  interest 
due  on  the  bond  they  were  meant  to  discharge;  and  that  no 
part  of  the  principal  was  put  in  risk  under  the  agreement,  since 
they  find  that  the  obligors  were  deemed  solvent,  at  the  time, 
and  proved  so  in  event.  The  plaintiff's  security  was  bettered, 
too,  by  the  liability  of  the  debtors  in  the  bonds  assigned,  and 
the  sureties  to  his  new  bond,  instead  of  the  defendant,  being 
alone  answerable  on  the  old  bond;  and  he  still  remained  liable 
for  the  whole;  so  that  there  was  no  risk. 

Then  was  this  a  mere  independent  sale  of  the  bonds,  or  con- 
nected with  a  proceeding  from  a  treaty  for  payment  of  i>art  of 
a  debt  due  and  forbearance  of  the  residue?  It  is  apparently 
the  latter,  and  therefore  it  differs  from  the  case  of  HylUm  v. 
HurUer^8  JSv'r«,  which  was  a  mere  bargain  for  sale  of  bonds,  and 
there  was  no  prior  treaty  for  borrowing  or  forbearance. 

For  what  brought  the  parties  together  in  the  present  case? 
It  was  not  to  treat  of  the  sale  and  purchase  of  bonds,  but  of  the 
debt  existing  between  them.  The  bonds  are  offered  as  payment, 
and  the  plaintiff  in  his  acceptance  of  them  imposes  on  the  de- 
fendant terms  which  secure  to  himself  a  profit  beyond  legal 
interest,  and  on  these  terms,  as  they  make  but  a  partial  payment, 
he  will  give  a  further  day  for  the  balance;  provided  the  defend- 
ant will,  to  his  own  obligation,  add  other  security  for  it.  These 
terms  are  accepted,  and  the  bond  in  suit  given  in  consequence. 

Under  this  view  of  the  case  nothing  can  be  more  apparent  to 
me  than  that  this  agreement  was  entered  into  by  the  defendant  in 
order  to  procure  a  forbearance  of  part  of  the  debt  due,  and  to 
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avoid  a  suit  for  the  whole,  and  that  it  was  not  an  independent 
sale.  Which,  if  it  had  been,  I  should  have  adjudged  it  the 
proper  business  of  a  court  of  equity  to  inquire  into  its  fairness 
or  iniquity,  and  that  it  was  not  usury.  I  concur  in  affirming 
the  judgment,  and  am  authorized  by  the  absent  judge  to  say  that 
he  also  concurred. 

Oakbihoton,  J.,  concurred. 

Ltoits,  J.,  delivered  a  dissenting  opinion. 

The  judgment  of  the  district  court  was  acoordingly  affirmed. 


This  case  is  extensively  cited  in  the  Vii^ginia  oonrts.  It  is  cited  in  Bcul* 
ware  v.  Neutan,  18  Giatt  719;  Brummel  v.  £Mer$,  Id.  885;  BroetmUmrfj^Y. 
SpmdU^  17  Id.  43;  Lynehburgh  v.  NorveU,  20  Id.  610;  BUaU  Bank  v.  Oawan, 
•  Leigh,  248;  SmWir.  Nicholas,  Id.  350;  St^pioer.  Harvey,  7  Id.  522. 


Ghiohbster  V.  Yass. 

[1  0aia»8S.] 

OmrnHO  to  Avib  a  Cause  op  Acnov. — ^In  an  action  by  a  son-in-kiw 
against  hia  &ither-in-law,  for  the  breach  of  a  piomise  made  before  mar- 
riage  in  reference  to  his  daughter's  fortune,  the  declaration  averred  that 
he  promised  to  do  eqnal  justice  to  all  his  danghtersas  it  should  be  con- 
venient for  him,  vrithout  stating  what  portion  he  had  given  to  his  other 
daughters,  or  that  he  had  given  them  larger  proportions,  or  that  it  was 
convenient  for  him  to  give  the  plaintiff's  wife  a  particular  amount;  it 
was  held  the  declaration  was  insufficient  after  verdict 

What  Will  bb  Pbbsumbd  After  Verdict.— Nothing  will  be  presumed 
after  verdict  but  what  must  have  been  necessarily  proved  under  the 
averments  of  the  declaration:  and  therefore  the  total  want  of  an  aver- 
ment of  a  fact  which  constitutes  the  gist  of  the  action,  will  not  be  cured 
after  verdict  by  the  statute  of  jeofails. 

Appbal  from  a  judgment  of  the  district  ooort  The  declara- 
tion in  the  case  was  as  follows:  ''  Alexander  Yass  complains  of 
Bichard  Chichester  in  custody,  etc.yforihis»towit:  that  whereas 
on  the  twelfth  day  of  April,  in  the  year  1789,  at  the  parish  of 
Friero,  in  the  county  aforesaid,  the  said  Biohard  Chichester,  the 
defendant,  well  knowing  the  affections  and  love  of  the  said 
Alexander  Yass  were  fixed  on  a  certain  Millisent  Chichester, 
daughter  of  him,  the  defendant,  and  well  knowing  that 
the  affections  and  love  of  his  said  daughter  were  fixed 
upon  the  said  plaintiff,  so  that  they,  the  said  plaintiff  and 
the  said  MlUisent,  were  desirous  of  entering  into  the  holy 
state    of  lawful   matrimony,    and   the  said  defendant   well 
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knowing  that  before  that  time,  to  wit:  the  tenth  day  of 
April,  in  the  year  aforesaid,  at  the  parish  and  county  aforesaid, 
the  plaintiff  had  solicited  his  approbation  and  consent  concern- 
ing the  said  intermarriage,  and  well  knowing  that  the  pecuniary 
circumstances  of  the  plaintiff  and  his  said  daughter,  Millisent, 
would  render  it  necessaiy  for  their  comfort  and  well-being,  to 
be  assisted  by  him,  the  said  defendant,  at  that  time  and  yet  a 
wealthy  man,  by  some  portion  or  part  of  his  wealth,  if  the  said 
intended  marriage  should  be  carried  into  effect,  he,  the  said  de- 
fendant, on  the  twelfth  day  of  April,  in  the  year  1789,  at  the 
parish  and  county  aforesaid,  did  consent  that  the  said  marriage 
might  take  place,  and  furthering  and  promoting  the  same,  did 
promise  to  the  plaintiff,  in  order  that  the  plaintiff  might  be  in- 
duced to  intermarry  with  his  said  daughter,  Milliseni^  that  he, 
the  said  defendant,  would  do  equal  justice  to  all  his  daughters, 
as  it  should  be  conrenient  to  him,  thereby  meaning  that  the 
•estate  and  provision  and  adTancement  to  be  made  and  distributed 
by  him  among  them  should  be  equal,  so  that  one  should  not  be 
better  advanced  or  provided  for  from  time  to  time  than  another; 
and  the  said  Alexander  Yass  in  fact  saith,  that  relying  upon  the 
consent  and  promise  aforesaid  of  the  said  defendant,  and  in 
consideration  thereof,  he,  the  plaintiff,  afterward,  viz. :  on  the 
fifteenth  day  of  October,  in  the  year  aforesaid,  at  the  parish  and 
•county  aforesaid,  did  lawfully  intermarry  with  the  said  Millisent, 
whereof  the  said  defendant,  on  the  day  and  year  last  mentioned, 
at  the  parish  and  county  aforesaid,  had  notice.  And  whereas, 
afterward,  to  wit:  on  the  said  twelfth  day  of  April,  in  the  year 
aforesaid  at  the  parish  and  county  aforesaid,  it  was  mutually 
agreed  between  the  said  Alexander  Yass  and  Richard  Chichester, 
that  he,  the  said  Alexander  Yass,  should  marry  Millisent,  the 
daughter  of  him,  the  said  Richard  Ohichester,  the  defendant,  and 
that  he,  the  said  Richard  Chichester,  would  do  equal  justice  to 
all  his  daughters  as  fast  as  his  convenience  would  permit  him; 
in  consideration  that  the  said  Alexander  performed  the  agree- 
ment aforesaid  in  all  things  on  his  part  to  be  performed,  he,  the 
said  defendant,  then  and  there  undertook,  and  faithfully  prom- 
ised to  do  and  perform  the  agreement  aforesaid  in  all  things  on 
his  part  to  be  performed,  and  the  said  plaintiff  in  fact  saith,  that 
he  did  perform  all  things  in  the  said  agreement  on  his  part  to  be 
performed,  whereof  the  said  defendant  afterward,  viz. :  on  the 
fifteenth  day  of  October,  in  the  year  aforesaid,  at  the  parish  and 
county  aforesaid,  had  notice.  Nevertheless  the  said  defendant, 
not  regarding  his  several  promises  and  undertakings  aforesaid. 
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but  contriTing  to  defraud  and  injure  the  plaintiff  in  these  par- 
iiculars,  hath  not  kept  or  performed  either  of  his  undertakings 
tind  promises  aforesaid,  but  hath  altogether  broken  them  and 

each  of  them,  and  though  often  requested,  to  wit:  on  the 

<laj  of ,  in  the  year ,  at  the  parish  and  county  aforesaid, 

to  perform  them  and  each  of  them,  hath  refused  and  still  doth 
t€hise  to  perform  them  and  each  of  them,  wherefore  the  plaint- 
iff says  he  is  damaged  to  the  value  of  two  thousand  pounds, 
tind  Uierefore  brings  suit." 

The  defendant  pleaded  non  aasumpsU,  and  the  plaintiff  took 
issue.  The  jury  found  a  verdict  for  the  plaintiff  for  five  hun- 
-dred  pounds  damages.  Judgment  was  rendered  aooording  to 
ihis  verdict,  from  which  Chichester  appealed. 

Washington,  for  the  appellant,  made  three  points:  1.  The 
plaintiff  could  not  recover  on  the  contract  as  set  forth;  for 
when  one  promises  to  perform  when  convenient,  he  has  the 
right  to  judge  as  to  the  time;  and,  therefore,  the  promise  is  too 
uncertain  to  ground  an  action  on;  2.  If  the  promise  stated  is 
^ectual,  yet  the  declaration  has  not  stated  it  with  precision, 
but  wants  a  sufficient  averment  to  render  the  promise  certain, 
iuid  to  show  the  plaintiff's  title.  It  is  a  rule  in  pleading  that 
the  plaintiff  must  always  state  a  title,  or  else  he  cannot  recover: 
Bac.  Ab.  832.  In  this  case,  three  things  were  necessary:  first, 
a  promise;  second,  proof  that  Chichester  had  given  portions  to  hiM 
•other  daughters;  third,  that  it  was  convenient  for  him  to  make  au 
Advancement  to  this  daughter.  All  of  these  are  necessary  be- 
fore the  plaintiff's  cause  of  action  is  complete;  3.  The  verdict 
•did  not  cure  this  want  of  averment.  The  distinction  is  between 
a  declaration  which  states  a  defective  title,  and  a  declaration 
which  states  a  good  title  defectively.  A  verdict  will  cure  the 
last,  but  not  the  first:  8piere$  v.  Parker,  1  T.B.  144;  Salk.  662; 
€ro.  Car.  186. 

Warden,  contra. 

BoANE,  J.  At  the  former  argument  of  this  cause,  as  well  as 
now,  I  felt  a  strong  disposition  to  get  over  the  objection  of  a 
want  of  a  sufficient  averment  in  the  declaration;  but  am  now 
satisfied  that  we  cannot  do  so,  and  that  great  inconveniences 
would  result  from  supporting  such  a  declaration  as  the  present. 
Under  our  act  of  jeofails,  according  to  the  principles  of  con- 
struction adopted  by  the  courts  of  England,  a  verdict  will  cure 
ambiguities,  but  it  will  not  cure  a  declaration  where  the  gist  of 
the  action  is  omitted;  for  no  proof  at  the  trial  can  make  good  a 
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declaration  which  contains  no  ground  of  action  upon  the  face 
of  it.  This  is  the  distinction  laid  down  in  the  case  of  BuMon 
T.  AspinwaUj  Doug.  679,  and  upon  this  distinction  this  oouri 
went  in  the  case  of  Winston  v.  Francisco^  2  Wash.  187. 

If  such  an  omission  as  that  could  be  tolerated,  the  veiy  end 
and  design  of  pleadings  would  be  frustrated,  and  a  writ  of  error 
could  never  be  supported  in  any  case  after  verdict.  The  prom- 
ise stated  in  the  declaration,  of  itself,  gave  to  the  plaintiff  no 
cause  of  action;  it  was  only  a  foundation  whereon  a  cause  of 
action  was  to  arise  on  some  future  event,  viz:  in  the  event  of 
the  defendant's  making  advancements  to  his  other  daughters 
which  he  did  not  equally  make  to  the  plaintiff.  Till  that  event 
happened,  the  cause  of  action  could  not  be  said  to  accrue;  the 
promise  itself  was  merely  inchoate.  So  that  nan  assumpsU, 
within  five  years,  would  not  have  been  proper,  but  acHo  non  ao^ 
crevU:  Oould  v.  Johnson^  2  Salk.  422.  This  is  supposed  to  be 
decisive  that  the  right  of  the  plaintiff  was  not  complete  at  the 
time  of  the  promise.  The  happening  of  that  event,  then,  was- 
an  essential  link  in  constituting  the  plaintiff's  right,  it  was  the 
consummation  of  it;  and  the  question  is,  whether  a  direct  aver* 
ment  of  this,  the  veiy  gist  of  the  action,  was  not  necessary  ? 

In  Bushion  v.  AspintoaU,  upon  a  general  verdict,  the  judg- 
ment was  reversed,  in  an  action  against  the  indorser  of  a  bill  of 
exchange,  because  the  declaration  did  not  allege  a  demand  on 
the  acceptor  and  his  refusal;  and  because  it  did  not  state  thai 
notice  of  that  refusal  had  been  given  to  the  indorser.  Bui 
these  circumstances,  although  forming  a  part  of  the  plaintiff'a 
title,  are  certainly  not  a  more  essential  part  of  it  than  the  cir- 
cumstances supposed  necessary  to  be  set  out  in  the  declaration 
before  the  court. 

But  then  it  is  said:  1.  That  the  general  breach  stated  in  thi» 
declaration  amounts  to  a  suMdent  averment  that  the  defendant 
had  not  done  equal  justice  to  the  wife  of  the  plaintiff;  2.  Thai 
at  least  it  is  good  under  our  own  act,  for  without  proof  of  thai 
fact  the  jury  could  not  have  found  the  present  verdict.  As  to 
the  first,  I  answer  that  a  breach  only  refers  to  the  title  stated  in 
the  declaration;  and  that  as  it  is  not  the  province  of  the  assign- 
ment of  breaches  to  set  out  the  right,  but  to  allege  a  violation 
of  it,  such  an  assignment,  though  general,  cannot  better  the 
case  stated  in  the  declaration.  As  to  the  second,  although  with- 
out such  evidence,  the  jury  could  not  have  found  such  a  verdict,, 
yet  that  will  not  mend  the  matter,  when,  as  before  stated,  the 
declaration  does  not,  in  itself,  contain  a  sufiicient  cause  of  ao* 
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(don.  Bnt,  if  the  general  breach  should  be  deemed  eqiuvalent 
to  a  general  ayerment,  I  am  inclined  to  think  that  euch  a  gen- 
eral averment  is  insufficient. 

It  is  the  Tery  end  and  principal  use  of  pleadings  that  the 
charge  and  defense  of  the  plaintiff  and  defendant,  respectivelj, 
should  be  set  out  and  particularized,  so  as  that  the  opposite 
party  may  know  the  Tery  ground  of  discussion  between  them, 
and  be  prepared  accordingly;  and  that  thereby,  the  very  point 
in  dispute  being  apparent  on  the  record,  all  future  litigation^ 
for  the  same  cause,  may  be  prevented.  Those  reasons  have, 
deservedly,  great  weight,  and  this  court  was  under  the  influ* 
ence  of  them  in  deciding  the  case  of  Overton  v.  Hudson,  2  Wash. 
172,  in  April,  1796,  in  which  it  was  determined  that  a  general 
indebitatvs  assumpsU  would  not  lie  against  a  sheriff  for  money 
illegally  received  by  his  deputy;  but  there,  where  he  is  to  be 
charged  for  the  act  of  his  deputy,  the  act  should  be  set  out  in 
the  declaration.  In  the  present  case,  to  show  in  a  very  strong 
light  the  necessity  of  a  particular-averment,  the  plaintiff  might 
have  recovered  on  account  of  a  supposed  advancement  to  an- 
other daughter,  when,  if  the  defendant  could  have  known  from 
the  declaration  that  that  advancement  could  have  been  relied 
on  as  the  ground  of  action,  he  might  have  been  prepared  with 
testimony  to  have  shown  it  to  have  been  a  bona  Jide  sale,  for  a 
valuable  consideration. 

For  these  reasons  I  think  the  declaration  insufficient.  There 
'  are  several  other  points  in  the  cause  which  have  been  very  ably 
argued,  both  on  the  present  and  former  occasion,  but  it  is  un- 
necessary for  me  to  go  into  them  as  the  declaration  is  in  itself 
insufficient,  and  upon  that  I  think  the  judgment  of  the  district 
court  ought  to  be  reversed. 

The  PBBsmxMT,  Oabbbtotok  and  Lyons,  JJ.,  agreed  also  that 
the  judgment  should  be  reversed. 


In  the  case  of  JF^M^^m  V.  Ligk(fooi,  1  GalL  260^  the  same  point  ««me  un- 
der the  ooDflidevation  of  the  court;  a^id  as  to  what  defects  would  be  cured 
by  verdict,  it  was  said  the  distinction  was  between  neceesaiy  fetctsnot 
stated  at  all,  and  such  being  imperfectly  stated. 

Pendlbton,  president,  in  this  case,  referring  to  CMcfteiter  v.  Fom,  said:  *'I 
have  revised  my  notes  in  that  case,  and  as  far  as  concerns  the  present  ques-- 
tion,  I  believe  my  opinion  accorded  with  that  of  the  other  judges.  My  note 
is  this,  *the  promise  as  laid  does  not,  upon  the  marriage,  give  the  action; 
but  other  things  are  to  happen  to  entitle  the  plaintiff,  which  may  be  con- 
sidered as  the  gist  of  the  action,  and  ought  to  have  been  averred;  that  is,  that 
the  defendant  had  given  to  another  daughter  such  a  sum;  for  on  that  his 
right  of  action  accrued  upon  the  promise  to  do  equal  justice  to  all  his 
33 
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daughters.  1  concur  in  thinking  this  defect  not  cured  by  the  rerdict  under 
the  act  of  assembly,  presuming  proof  to  have  been  given  of  facts  imperfectly 
laid  in  the  declaration,  but  not  such  as  are  not  laid  at  alL' " 

In  Stephem  v.  WhUef  2  Wash.  203,  a  similar  point  was  under  the  consid- 
eration of  tlus  court.  It  was  held  that  the  omission  to  lay  damages  in  the 
declaration*  though  in  an  action  sounding  in  damages,  is  cured  after  verdict 
by  the  statute  of  jeofails. 

The  case  of  ChkheMer  v.  Va$i  was  citSd  as  authority  in  Parker  v.  Brown^ 
6  Gratt  675;  Pea$*8  eoie,  2  Id.  64^  and  in  the  diaBenting  opinion  of  Roane, 
J . ,  in  Laughik^  v.  Flood,  3  Muni  263.  See  the  case  of  Baidtnm  v.  O'Briam^ 
aiki  note  leporled  on  page  208. 


CHAPifAN  V.  Turner. 

ciOAu,98a.] 

CONDinoSAL  Salb.— Where  a  person  gave  an  instrument  in  writing  le 
another,  stating  that  he  had  received  from  the  latter  thirty  pounds  and 
had  placed  in  his  possession  a  slave  as  security,  and  that  if  the  thirty 
pounds  were  not  paid  on  or  before  a  certain  day  the  slave  should  become 
his  property  for  the  said  thirty  pounds;  it  was  held  on  the  evidence  in 
the  cause  that  this  was  a  conditional  sale,  which  became  absolute  on  the 
fidlure  to  pay  the  thirty  pounds  on  the  day  specified. 

• 

Appeal  from  a  decree  of  the  high  ootirt  of  chaneeiy.  Eliza- 
1)eth  Ohapman»  as  administratrix  of  Bichard  Chapman,  brought 
a  bill  against  John  Tomer  and  Jedediah  Tomer,  which  stated 
that  Bichard  Chapman  being  distressed  borrowed  thirty  pounds 
of  John  Tomer,  and  as  a  security  pledged  and  mortgaged  a  val- 
oable  negro  woman  worth  fifty  poonds;  that  Tomer  took  an 
instroment  in  writing  showing  the  slaye  was  pledged  as  a  seco- 
liiy  for  the  payment  of  the  money;  that  Chapman  not  being 
able  to  pay  on  the  day,  Tomer  claimed  the  property  as  his  own, 
and  sold  the  slave  and  her  two  children  to  Jedediah  Tomer  for 
sixty  poonds,  which  was  less  than  their  value;  that  Jedediah 
Tomer  knew  at  the  time  that  the  slave  was  a  pledge,  and  had 
seen  the  written  instroment  given  at  the  time  the  money  wa.^ 
advanced;  that  the  plaintiff  had  tendered  the  principal  and  in 
terest,  bot  the  defendant  refused  to  restore  the  property,  and 
therefore  a  redemption  was  prayed  for. 

The  answer  of  Jedediah  Turner  admitted  the  purchase,  and 
that  he  had  seen  the  writing  as  alleged;  but  denied  he  paid 
less  than  the  real  value  of  the  slave. 

The  answer  of  John  Turner  stated  that  Bichard  Chapman 
wished  to  obtain  a  loan,  which  he  refused;  Chapman  then 
offered  to  sell  the  negro,  who  was  between  twenty  and  thir^ 
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years  of  age,  for  thirty  pounds,  with  an  nnderstanding  he  could 
repay  in  a  short  time,  when  the  slave  shonld  be  returned. 
Thereupon  it  was  agreed  that  Chapman  was  to  receive  thirty 
pounds,  when  the  foUowing  writing  was  drawn: 

''  I  this  day  received  of  Mr.  John  Turner,  the  sum  of  thirty 
pounds,  and  put  a  negro  woman,  named  Hannah,  in  his  hands 
as  security,  and  if  the  thirty  pounds  is  not  paid  at  or  before 
next  July  Hanover  court,  the  said  Turner  is  to  have  the  said 
negro  for  the  said  thirty  pounds. 

''  Witness  my  hand,  this  twentieth  Hay,  1786. 

<<  BioHABD  Chapman. 
"  TeOe:  Jammb  Pabsons." 

The  answer  further  stated.  Chapman  never  repaid  the  money 
or  offered  to  redeem  during  his  lifetime;  that  after  the  time 
•foresaid,  he  considered  the  slave  as  his  absolute  property. 

In  an  amended  bill  it  was  stated  that  Richard  Chapman  in 

his  lifetime,  on  the day  of ,  1786,  tendered  to  John 

Turner  thirty  pounds  and  thirteen  shillings,  which  he  refused; 
but  this  was  denied  by  the  answer  of  John  Turner. 

From  the  evidence,  it  appeared  that  the  value  of  the  slave 
was  not  much  more  or  less  than  that  stated;  that  no  agreement 
was  specially  made  for  a  redemption,  beyond  that  to  be  col- 
lected from  the  instrument  in  writing. 

The  court  dismissed  the  bill  with  costs,  from  which  the  ap- 
peal was  taken. 

Duval  and  Waehingtan,  for  the  appellant,  argued  that  the 
transaction  showed  a  loan,  and  was  to  evade  the  statute  against 
usury,  and,  therefore,  the  security  is  void:  Lawley  v.  Hooper,  8 
Atk.  279;  Lovoe  v.  WaUer,  Doug.  736.  It  being  a  pledge,  there 
was  no  right  to  dispose  of  it:  Ralcliffy.  Daviea,  Cro.  Jac.  245; 
Coggs  V.  Barnard,  8  Salk.  268.  They  further  cited.  Dicker  v. 
WUaon,  1  P.  Wms.  261;  Pow.  on  Mortg.  23,  26. 

Warden,  oonira,  contended  it  was  a  conditional  sale,  and  not 
a  mortgage,  which  appeared  from  the  written  instrument;  and 
the  transaction  clearly  shows  this.  The  slave  was  not  worth 
more  than  was  agreed  to  be  given  for  her;  and  it  is  not  proved 
that  tender  was  made  within  the  time.  From  the  nature  of  the 
property,  the  contract  cannot  be  considered  as  a  mortgage,  but 
must  be  taken  as  pawn,  and  irredeemable.  8  Salk.  267;  Cro. 
Jac.  244;  1  Yem.  214,  232.  He  cited  1  Pow.  on  Mortg.  148, 
151,  to  show  that  in  cases  of  this  kind  if  the  parties  desire  to 
make  it  irredeemable,  their  intention  shall  prevail;  and  that 
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where  there  is  no  coyenant  for  repayment,   the  sale  shall  he 
absolute. 

BoAm,  J.  TTpon  an  attentive  review  of  the  testimony  in  this 
cause,  I  must  be  of  opinion  that  the  intention  of  the  parties 
was  that  there  should  be  a  conditional  sale  of  the  slave  in  ques- 
tion. The  intention,  indeed,  must  be  clearly  proved,  or  neces- 
sarily implied  from  the  attendant  circumstances,  or  the  general 
rule  authorizing  a  redemption  will  not  be  departed  from.  1 
Pow.  on  Mortg.  165.  As  the  line  of  discrimination  between 
mortgages  and  these  defeasible  sales  cannot  well  be  marked  out 
by  any  general  rule,  every  case  as  to  the  true  nature  of  the 
transaction,  and  the  intention  of  the  parties  must,  in  some 
measure,  be  determined  on  its  own  circumstances.  Here  it  is 
to  be  premised  that  the  value  of  the  slave  in  question^  even  as 
ascertained  by  the  general  current  of  testimony,  though  there  are 
very  different  opinions  on  the  subject,  does  not  exceed  in  any  ex- 
cessive degree  the  sum  actually  advanced  by  the  appellee,  John 
Turner;  and  estimating  that  value  at  the  highest  sum  stated  by 
the  witnesses,  the  piurchase  of  the  slave,  for  the  sum  advanced,, 
could  at  most  only  be  said  to  constitute  a  good  bargain. 

This  case,  then,  may  stand  on  very  different  grounds  from  a 
case  where  there  may  be  an  enormous  inequality  in  value*  For, 
although  inequality  of  value  is  not,  of  itself,  a  su£Scient  cause 
to  set  aside  a  sale,  yet  it  is  a  circumstance  deservedly  entitled 
to  great  weight  in  discovering  the  intention  of  the  pajrtieSy  in  a 
doubtful  case,  as  to  the  true  nature  of  the  contract. 

A  discovery  of  the  contract  being  sought  from  the  appellees 
by  the  bill  of  the  appellants,  their  answer  as  to  this  subject  is- 
clearly  entitled  to  credit;  especially,  when  not  contradicted  by 
the  written  agreement,  which  was  probably  the  act  of  Chapman 
only;  and,  when  it  is  merely  explanatoiy  of  the  transaction,  at 
and  before  the  time  that  the  contract  was  completed.  The  an- 
swer of  John  Turner  is  express,  that  having  refused  repeated 
application  from  Richard  Chapman  to  lend  him  money  upon 
interest.  Chapman  then  proposed  to  sell  him  the  slave,  Hannah, 
at  thirty  pounds,  redeemable  on  payment  of  the  money  upon  a 
certain  day;  that,  accordingly,  the  thirty  pounds  was  paid,  and 
the  slave  delivered,  and  that  it  was  expressly  stipulated,  if  the 
money  was  not  repaid,  without  interest,  the  right  of  redemp- 
tion diould  cease,  and  the  right  of  property  become  absolute. 

If  the  written  agreement  referred  to  in  this  answer  had  even 
contradicted  the  statement  of  the  bargain,  it  might  well  be 
doubted,  whether,  being  the  sole  act  of  Chapman,  and  such  an 
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act,  too,  as  an  uiJettered  man  might  well  suppose  to  correspond 
with  the  bargain,  the  acceptance  of  it  should  bind  him  as  evi- 
dencing a  variation  in  the  contract.  For,  as  on  the  one  hand, 
no  act  of  a  scrivener  can  tnm  that  which  was  intended  as  a  mort  • 
gage  into  an  absolute  sale,  so  as  to  preclude  a  redemption;  so, 
on  the  other,  it  must  not  be  permitted  to  designing  men  to  turn 
a  real,  though  defeasible  sale,  into  a  mortgage,  without  the  free 
consent  of  the  other  contracting  party.  But  I  think  the  writ- 
ten agreement  in  itself  may,  on  the  contrary,  justly  be  consid- 
ered as  corresponding  with  the  real  contract,  as  stated  by  John 
Turner. 

It  is  a  universal  rule  of  interpretation,  that  that  construction 
shall  be  preferred  which  will  reconcile  and  give  effect  to  the 
whole  instrument,  without  rejecting  any  part.  That  part  of  the 
agreement,  which,  after  stating  a  receipt  of  thirty  pounds,  goes 
on  to  say,  ''  and  put  a  negro  in  his  hands  as  security,"  may  well 
be  verified  and  considered  to  have  effect,  by  construing  the  sale 
defeasible  till  July  Hanover  court,  during  which  time  the  negro 
would  only  be  a  security,  and  afterward  absolute.  Whereas, 
these  words  of  the  agreement,  "  and  if  the  money  is  not  paid 
at  or  before  the  next  July  Hanover  court,  the  said  Turner  is  to 
have  said  negro  for  the  said  thirty  pounds,"  cannot  have  any 
effect,  without  decreeing  the  sale  absolute  after  that  period.  In 
fact,  the  last  words,  for  the  said  thirty  pounds,  not  only  show 
that  there  was  a  sale,  but  that  the  particular  price  was  stipu- 
lated and  adjusted  between  the  parties.  If,  indeed,  such  price 
had  not  been  fixed  expressly,  or  by  strong  and  necessary  impli- 
cation, although  upon  failure  of  redemption  at  the  day  the 
property  would  have  become  absolute  at  law,  and  thus  the 
terms  of  the  agreement  have  had  effect,  yet  equity,  considering 
it  as  a  forfeiture,  would  have  relieved  upon  compensation.  But, 
when  the  price  is  fixed,  it  not  only  inevitably  evinces  that  a  sale 
was  the  intention  of  the  parties,  but  renounces  that  judiciary 
interposition  which  is  now  sought.  Much  more,  then,  shall  tliia 
construction  prevail,  where  the  price  agreed  on  is  not  unreason- 
able, if  at  all  below  the  price  for  which  the  slave  would  proba- 
bly have  sold  in  ready  money. 

These  are  some  of  the  most  prominent  principles  and  rea- 
sons which  induce  me  to  conclude  that  the  contract  was  really  a 
defeasible  sale,  which,  on  the  non-performance  of  the  condition, 
remained  absolute. 

I  think,  therefore,  that  the  decree  ought  to  be  afSrmed. 
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PBHDLKTONy  President,  and  VuaaaQ^  OABBDMioa,  and  Ltohb, 
J  J.  9  oonenrred. 

Decree  affirmed,  with  costs. 


This  case  is  cited  in  Hyde  v.  Hyde^  5  Lei^  S43;  Kroetm  t.  8mi9a%  Id. 
439.  In  the  case  of  BcherUon  v.  Owmij^bdl^  2  Call,  421,  the  same  sabject 
came  under  the  consideration  of  this  court.  The  plaintiff  having  received 
from  the  defendants  an  advance  of  twenty  thousand  pounds  of  tobacco, 
placed  in  their  possession  certain  slaves,  as  he  contended,  as  a  security.  A 
bill  of  sale,  however,  in  the  form  of  an  absolute  conveyance  was  given  at 
the  time.  A  female  slave,  and  her  children,  were  sold,  with  the  plaintiff's 
consent,  and  the  proceeds  being  retained  by  the  defendants,  reduced  the 
debt  to  about  siiiteen  thousand  pounds  tobacco.  The  plaintiff  brought  his 
bill  in  equity,  claiming  that  the  transaction  was  merely  in  the  nature  of  a 
mortgage,  but  a  decree  was  given  for  the  defendantd.  The  court  of  appeals 
reversed  the  decree,  holding  that  the  circumstances  plainly  showed  that  it 
was  a  security  for  a  loan,  notwithstanding  the  form  of  the  conveyance. 
Pendleton,  president,  in  giving  the  judgment  of  the  court,  says: 

"The  first  question  in  this  case  is,  whether  the  transaction  between  the 
parties  respecting  the  two  negro  shoemakers  put  into  the  possession  of  the 
appellees  for  sixteen  thousand  pounds  tobacco,  is  to  be  considered  as  a 
mortgage  or  conditional  sale  ? 

That  there  is  a  difference  between  these  modes  of  transfer,  and  that  they 
produce  different  consequences,  is  certain.  In  the  case  of  a  mortgage,  the 
estate  is  at  all  times  redeemable,  until  a  decree  of  a  foreclosure  passes,  or 
a  dereliction  of  the  right  to  redeem  is  presumed,  from  the  length  of  time. 
In  the  other  case  of  a  conditional  purchase,  the  time  of  performing  the  con- 
dition must  be  strictly  observed.  These  rules  are  seldom  controverted; 
but  the  questions  have  generally  been  to  which  class  the  transaction  dis- 
cussed belonged.  And  this  must  always  depend  on  the  whole  circum* 
stances  of  the  contract,  and  is  not  confined  to  the  mere  written  evidence  of 
it  In  Chapman  v.  TumtTy  1  Call,  280,  the  writing  imported  to  be  a  mort- 
gage, drawn  by  Chapman,  an  overmatch  for  Turner,  an  uninformed  planter^ 
but  the  circumstances  stated  in  the  report  of  that  case  abundantly  show 
that  a  purchase  was  the  intention  of  the  parties,  and  not  the  loan  of  money » 
which  Turner  constantly  refused,  and  purchased,  and  paid  his  money 
under  an  agreement  only,  that  the  slaves  should  be  restored  on  repayment 
of  the  money,  without  interest,  at  the  next  Hanover  court.  Chapman  did 
not  then,  or  during  his  life,  offer  to  return  the  money;  but  his  widow, 
after  his  death,  and  when  the  slave,  who  was  a  female,  had  two  or  three 
children,  tendered  the  money,  and  demanded  a  redemption  by  her  suit, 
which  was  justly  deteimined  against  her. 

On  the  other  hand,  Rou  v.  NorveU,  1  Wash.  14  [reported  p.  422],  although 
the  bill  of  sale  was  absolute,  as  in  the  present  case,  yet,  on  the  cirenm- 
stances,  it  was  decreed  to  be  a  mortgage,  and  Norvell  let  into  a  redemption 
on  the  usual  terms. 

It  must  often  happen,  in  disquisitions  of  this  sort^  that  there  will  be 
difficulty  in  drawing  the  line  between  those  two  sorts  of  oonveyanoes.  The 
great  dukieratum  which  this  court  has  made  the  ground  of  their  decision  is» 
whether  the  purpose  of  the  parties  was  to  treat  of  a  purehase,  the  value  of 
the  commodity  contemplate,  and  the  price  fixed;  or  whether  the  object 
was  the  loan  of  money,  and  a  security  or  pledge  for  the  repayment  intended 
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The  former  was  the  case  in  Chapman  v.  Tum^;  the  latter  in  Itosa  v.  Nor- 
veil.  Then,  what  is  the  present  case  ?  And  what  commenced  the  treaty 
between  the  parties?  We  hear  not  a  word  of  purchasing  shives,  nor  any 
consideration  had  of  the  price,  for  which  Robertson  was  willing  to  part 
with  the  property.  On  the  contrary,  Wilson  states  that  the  twenty  thou* 
sand  pounds  of  tobacco  was  the  estimated  value  of  the  four  slaves;  import- 
ing that  the  estimate  was  made  for  the  purpose  of  considering  whether 
they  were  a  sufficient  security.  The  real  agreement  was  that  they  should  be 
a  security  only;  that  the  woman  and  child  should  be  sold,  and  the  produce 
applied  to  dischaige  the  debt;  and  for  the  balance,  that  the  twoshoemaken 
should  remain  with  Campbell  and  Wheeler,  and  their  profits  applied  to 
discharge  the  interest,  until  the  balance  should  be  repaid." 

See  the  case  of  Bobinson  v.  Cathecui,  2  Cranch,  C.  G.  599,  where  this  is 
cited. 

Tyler  on  Usury,  p.  648,  citing  this  case,  says:  ''There  are  several  Amer> 
ican  cases  holding  in  general  terms  that  a  bill  in  equity  may  be  filed  by  the 
pledgor  to  redeem  goods  pledged  for  the  payment  of  a  debt,  notwithstand* 
ing  that  there  is  a  remedy  at  law  on  payment  or  tender  of  the  sum  due: 
JIaH  v.  Ten  Eyek^  2  Johns.  Gh.  62;  Chapman  v.  Turner^  1  Call,  280;  Fh»- 
ers  v.  SprtmUit  2  Marsh.  56.  But  the  courts  of  North  Carolina  have  held 
that  the  remedy  of  the  pledgor  to  redeem  his  pledge  is  in  general,  at  law« 
on  tender  of  payment,  and  not  by  bill:  Doak  v.  State  Bank,  6  lied.  900L" 
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[1  Gau.  801.] 

Saus  of  Land— Relief  in  Equity.— Where  a  contract  was  made  to  sell 
a  tract  of  land  stated  to  contain  a  nxmiber  of  acres,  more  or  less,  and  it 
afterward  turns  out  there  is  less  than  the  quantity  stated,  the  pur- 
chaser will  not  be  relieved  in  equity. 

Affeal  from  a  decree  of  the  high  court  of  ohanoezy.  The 
bill  was  filed  against  the  defendants  as  executors  of  Maiy 
McDonald,  and  stated  that  they  advertised  the  lands  ordered 
sold  by  the  will,  as  follows:  *'  By  virtue  of  the  last  will  and  tes- 
tament of  the  late  Mrs.  Mary  McDonald,  will  be  sold  to  the 
highest  bidder/'  etc.,  **  that  excellent  seat,  containing  fivehun* 
dred  and  seventy-eight  acres,''  etc.,  going  on  to  describe  its 
qualities,  etc.;  that  on  the  day  of  sale,  a  proclamation  was  made 
to  the  following  efiEect:  ''That  an  indefeasible  title  would  be 
made  to  the  purchaser  for  the  number  of  acres  specified  in  said 
recited  advertisement,  with  an  exception  of  Ignatius  Perry's 
claims,  about  two  and  one-half  acres,  for  which,  rather  than 
institute  a  suit,  he  is  willing  to  pay  to  the  purchaser  a  price  in 
proportion  to  the  sum  the  whole  tract  shall  sell  for,  and  the  re- 
mainder to  be  clear  of  all  incumbrances;"  that  prior  to  the  sale, 
t>ne  of  the  defendants  informed  one  of  the  plaintiffs  that  the 
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society  of  which  he  was  a  member  would  certainly  lose  their 
meeting-house,  as  the  title  was  in  his  testatrix,  and  the  meeting- 
house tract  was  a  part  of  the  tract  then  offered  for  sale;  that 
the  plaintiffs  purchased  under  an  expectation  that  the  tract  con- 
tained the  number  of  acres  mentioned  in  the  adTertisement; 
that  one  of  the  defendants,  previous  to  the  plaintiffs'  entering 
into  bonds  for  the  purchase-money,  told  them  that  for  *^ye 
pounds  he  would  warrant  the  said  tract  of  land;  that  at  this 
time  they  had  no  suspicion  of  deficiency,  or  that  the  meeting- 
bouse  tract  was  not  a  part  of  that  which  they  had  purchased; 
that,  through  mistake,  no  deed  was  made  at  the  time  of  giving 
the  bonds;  that  upon  intimating  this  afterward  to  the  defendant 
Hite,  and  informing  him  of  the  doubts  they  began  to  entertain, 
since  the  purchase,  with  respect  to  the  quantity  of  land,  he  an- 
swered that  it  was  his  wish  to  have  the  land  surveyed,  and  that 
if  it  proved  to  be  less  than  the  advertisement,  he  would  make  a 
deduction  as  far  as  concerned  his  own  proportion,  but  that  he 
could  not,  as  trustee  for  the  others,  vnthout  their  consent;  that 
a  survey  being  afterward  made,  the  real  quantity  proved  to  be 
only  five  hundred  and  twelve  acres  one  rood  and  thiriy-six 
square  perches,  exclusive  of  the  meeting-house  tract  often  acres, 
the  title  of  which  was  in  the  Quakers;  that  they  had  been  obliged 
to  pay  six  pounds  fourteen  shillings  and  threepence  arrearages 
of  taxes  incurred  on  the  said  land  before  the  purchase;  that  a 
deed  has  been  made  by  the  defendants  and  delivered  to  Amos 
Jollife,  one  of  the  plaintiffs,  and  the  person  appointed  to  receive 
the  deed;  but  that  the  said  Amos  had  signified  that  the  plaint- 
iffia  would  insist  for  redress  on  account  of  the  said  deficiency. 
The  bill,  therefore,  prayed  relief,  and  that  a  suitable  deduction 
might  be  made. 

The  answer  of  Isaac  Hite,  Jr.,  admitted  the  devise  and  ad- 
vertisement, but  stated  that  the  purport  of  the  proclamation 
was  "that  notwithstanding  he  did  not  know  or  believe  there 
existed  any  defect  in  the  title  of  the  lands  about  to  be  set  up 
for  public  sale,  nor  did  he  even  know  of  any  claim  set  up  for 
the  same,  except  two  or  three  acres,  claimed  by  Peny,  yet  he 
would  not  agree  to  give  general  warranties,  as  he  acted  only  as 
executor;"  that  the  plaintiffis  gave  bonds  for  the  i^urchase 
money  on  the  day  after  the  sale;  that  he  told  one  of  theni  on 
the  day  of  the  sale,  before  the  land  was  struck  off,  that  no 
warranty  would  be  made,  although  he  might  possibly  have  said 
at  the  time  of  the  sale,  that  for  five  pounds  he  would  not  be 
afraid  to  make  a  warranty;  that  the  deed  which  the  defendants 
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:gaye  was  drawn  by  a  gentleman  employed  by  Amoa  Jollife,  and 
was  afterward  dnly  executed  by  the  defendants;  that  before 
this,  he  was  informed  by  the  plaintifiSi  that  they  had  surveyed 
the  land  and  found  there  was  a  deficiency;  that  he  was  ignorant 
of  the  nature  of  the  Quakers'  claim,  and  therefore  denied  his 
telling  either  of  the  plaintifis  that  he  believed  the  plaintifb 
•exp^ted  the  tract  to  contain  the  quantity  mentioned  in  the 
advertisement,  for  otherwise  Amos  Jollife  would  not  have  in- 
serted in  the  deed  the  words,  more  or  less;  that  the  defendant 
took  a  memorandum  from  the  clerk's  office  of  the  number  of 
acres,  and  from  thence  was  induced  to  believe  that  there  was 
the  quantity  stated,  and  did  not  know  to  the  contrary  until  in- 
formed by  the  plaintiffs. 

Yarioua  witnesses  deposed  as  to  what  occurred  at  the  time  of 
sale,  but  there  was  a  substantial  agreement,  as  to  the  quantity 
sold  being  described  by  the  words,  more  or  less.  The  court 
denied  the  relief,  and  dismissed  the  bill  with  costs. 

Pendletom,  President,  first  reviewed  the  facts  as  stated  in  the 
pleadings,  and  those  disclosed  by  the  evidence,  and  then  pro- 
ceeded: But  I  am  of  opinion  that  upon  the  merits  the  decree  of 
dismission  ought  to  be  affirmed.  To  state  it  upon  the  original 
ground: 

The  court  of  chancery  will  not  be  bound  by  the  expressions 
more  or  less  in  deeds,  but  will  resort  to  the  real  contract  to 
inquire  what  was  the  intention  of  the  parties;  whether  to  sell 
and  buy  a  thing,  as  in  this  case,  a  tract  of  land;  or  a  specific 
quantity,  as  a  certain  number  of  acres. 

In  the  first  case,  of  a  sale  in  bulk,  the  chancery  will  not 
interfere,  unless  in  the  case  of  fraud.  An  instance  of  fraud  is 
mentioned  in  1  Oh.  Ca.,  where  the  seller  knew  there  was  a 
deficiency,  and  did  not  disclose  it;  and  we  know  that  in  that 
eourt  a  suppression  of  truth  is  equal  to  a  false  suggestion. 
But  neither  this  nor  any  other  fraud  is  imputed  to  the  vendor 
in  the  present  case.  The  estimation  was  formed  ^m  the 
deeds,  for  which  resort  was  had  to  the  clerk's  office.  This 
shows  that  the  executor  did  not  know  of  the  deficiency,  and 
therefore  he  is  not  chargeable  with  any  deception. 

On  the  ground  of  mistake,  the  case  of  Quesnel  v.  Woodlief, 
in  this  court  is  relied  on,  which  will  be  noticed  hereafter  as  not 
applicable.  The  case  of  Burt  v.  Barlow,  3  Bro.  0.  0.  451, 
seems  more  to  the  present  purpose.  Oatharine  Burt,  entitled 
at  the  death  of  the  survivor  of  herself  and  three  others,  to  one< 
fourth  of  a  personal  estate,  estimated  at  two  thousand  foui 
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hundred  pounds,  in  order  to  make  Barlow,  who  had  married 
her  daughter,  certain  of  receiving  a  proportional  part  of  the 
two  thousand  four  hundred  pounds,  gave  her  bond  for  six 
hundred  pounds,  payable  to  Barlow,  in  three  months  after  the^ 
death  of  the  sarvivor.  The  estate,  estimated  at  two  thousand 
four  hundred  pounds,  proved,  however,  to  be  only  eleven 
hundred  and  forty  pounds;  so  that  the  fourth  was  only  two 
hundred  and  eighty-five  pounds,  instead  of  six  hundred  pounds, 
and  the  difference  three  hundred  and  tweniy-five  pounds. 
The  executor  of  Mrs.  Burt  brought  his  bill  to  be  relieved 
against  the  bond  on  payment-  of  the  two  hundred  and  eighty- 
five  pounds,  on  the  ground  of  mistake  in  the  estimate.  Tha 
answer  of  Barlow  admitted  it  was  understood  at  the  time  thai 
Mrs.  Burt's  share  would  amount  to  six  hundred  pounds,  but 
insisted  that  the  bond  was  given  to  secure  the  six  hundred 
pounds,  at  all  events.  The  bill  was  dismissed.  It  is  stated  in 
the  case  that  she  devised  the  six  hundred  pounds  to  Barlow^ 
but  that  circumstance  is  not  mentioned,  either  in  the  argument 
or  in  the  opinion  of  the  court. 

Here  was  a  bond  founded  on  a  mistaken  estimate,  and  the  de- 
ficiency much  greater  than  in  the  present  case,  being  more  than 
half,  whereas  this  is  less  than  a  tenth;  and  yet  relief  was  denied. 
This  proves,  that  if  there  was  a  mistake  in  the  understanding  of 
the  parties,  yet  if  they  meant  to  fix  it  at  all  events,  however  that 
circumstance  might  turn  out,  the  chancery  would  not  relieve. 
In  truth,  relief  on  the  ground  of  mistake,  as  all  other  questiona 
upon  contracts  in  chancery  do,  depends  upon  the  circumstancea 
attending  each  contract. 

Here,  whatever  impressions  might  have  been  made  by  the  ad-- 
vertisement  on  the  minds  of  those  who  attended  to  purchase,, 
that  the  tract  contained  five  hundred  and  seveniy-eight  acres,, 
any  expectation  of  a  warranty  that  the  tract  contained  thai 
quantity,  must  have  been  removed  by  the  publication  at  the^ 
commencement  of  the  sale.  That  the  deeds  called  for  thai 
quantity,  but  the  executor  sold  the  tracts  by  the  deeds  for  mor» 
or  less;  which  I  consider  as  a  sale  in  bulk,  where  a  mistake  in 
the  estimated  quantity  has  no  influence,  unless  there  was  a  fraud 
in  the  vendor.  The  fact  of  this  publication  is  proved  by  Bell 
and  Angus  McDonald,  who  are  not  contradicted  by  Sword  and 
Helm.  They  speak  of  the  executors'  engaging  to  warrant  a  dear 
tide,  but  nothing  as  to  the  quantity;  and,  as  to  what  they  do 
speak  of,  they  are  evidently  mistaken  from  all  the  other  proofs, 
''^hat  the  purchasers  understood,  at  the  time,  that  they  bought 
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the  tract  bj  the  deeds,  whatever  quantity  ihey  should  convey ,  is 
evident  from  the  deed  drawn  so  immediately  after  by  Mr.  JoUif e, 
the  active  purchaser;  the  peculiar  form  of  which,  must  have 
proceeded  from  the  nature  of  the  contract  impressed  on  the 
mind  of  the  buyer.  So,  that  if  it  stood  on  its  original  ground, 
I  should  be  of  opinion  there  was  no  foundation  for  relief. 

But,  if  there  had  been  such  originally,  I  consider  what  hap- 
pened afterward  as  a  confirmation  of  the  agreement  in  this  re* 
spect;  when  its  efiEect  upon  the  present  question  has  been  dis- 
cussed, and  fully  understood  as  conclusive,  and  shutting  the 
door  of  equity  against  relief.  The  sale  was  on  the  sixteenth  of 
November,  1789.  On  the  next  day,  the  parties  met  to  exchange 
bonds,  when  the  warranty  was  insisted  on  at  first,  but  afterward 
given  up.  The  bond  of  the  executor  was  taken  to  make  the 
usual  conveyance  by  executors,  and  four  bonds  given  for  the 
purchase  money  of  five  hundred  and  thirteen  pounds  fifteen 
shillings,  each.  The  deed  was  prepared  by  JoUife,  bearing  date 
three  dajs  after;  and,  in  the  summer  of  1790  was  executed,  but 
not  recorded.  A  survey  had  been  procured  by  Jollife,  and  the 
deficiency  discovered;  and,  then  the  discussion,  on  that  subject, 
took  place  at  Bush's  tavern,  when  Hite  said  he  was  vrilling  to 
make  a  proportional  deduction  for  his  own  part,  (and  for  that 
purpose,  I  suppose,  said  or  agreed  that  the  county  surveyor 
might  survey  the  land)  but  that  he  could  not  bind  the  others 
concerned  in  interest.  This  second  survey  is  dated  in  October, 
but  no  day  is  mentioned,  and  states  the  defidenqr  for  which  the 
deduction  is  now  claimed. 

It  being  discovered  that  the  first  deed  conveyed  only  three 
parcels  instead  of  four,  a  new  one  is  drawn  and  executed,  Oc- 
tober 6, 1790,  for  the  four,  pursuing  the  former  mode  of  con- 
veying the  several  parcels  separately,  and  as  to  the  two  larger  par- 
cels, the  words,  more  or  less,  are  used.  This  deed  is  also  kept 
up,  and  not  recorded  until  it  was  out  of  date,  possibly,  though 
it  is  not  stated,  to  give  them  an  opportunity  of  bringing  the 
other  legatees  into  the  terms  generously  ofiEered  by  Hite.  How- 
ever, they  had  idl  this  time,  at  least  twelve  months,  to  consider 
whether  they  would  accept  a  deed  on  Hite's  terms,  or  bring  a 
suit  in  equity  to  be  relieved  against  the  bonds,  as  to  the  de- 
ficiency, having  had  full  notice  that  they  could  not  otherwise 
obtain  the  deduction.  They  did  not  take  that  step,  but  on  the 
second  of  September,  1791,  took  a  third  deed  exactly  in  the 
words  of  the  second,  except  as  to  the  date,  and  leaving  out  Neal's 
name,  and  this  is  recorded  in  December  following. 
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The  eseontors  proceed  to  diBtribate  the  estate  among  the  ten 
legatees,  awrigning  three  of  these  bonds  amongst  the  others, 
and  Hite  retaining  one  for  his  own  share;  which,  being  for  five 
hundred  poonds,  overreached  the  amount  of  the  deduction 
cLiimed,  and  certainly,  from  that  remaining  in  the  hands  of  the 
executors,  they  should  have  retained  the  money  if  they  meant 
to  claim  it.  But,  instead  of  this,  the  plaintifb  proceed  to  pay 
off  the  whole  of  his  bond  to  the  executor,  and  we  hear  nothing 
of  this  claim  from  October,  1790,  until  the  elder  Isaac  Hite,  as 
assignee  of  another  bond,  had  sued  and  obtained  judgment  on 
it,  when,  i.  e.  1793,  they  file  this  bill,  and  if  it  was  to  succeed, 
the  consequence  might  be  that  Hite,  besides  losing  his  share, 
would  have  to  pay  tiie  other  one-tenth  out  of  his  pocket,  by  the 
improper  conduct  of  the  plaintiffs.  Or,  if  it  was  to  fall  upon 
the  executor,  it  would  be  liable  to  the  same  objection. 

On  this  point,  upon  the  reasoning  in  Cole  v.  CHbbons,  3  P. 
Wms.  290,  and  the  Earl  of  Chesterfield  v.  Janson,  1  Atk.  301, 1 
think,  with  Lord  Talbot,  that  after  all  these  transactions,  evinc* 
iug,  in  my  mind,  a  full  confirmation  and  acquiescence  after  the 
deficiency  was  discovered  and  the  claim  perfectly  understood,  it 
would  be  too  much  for  any  court  to  interfere  and  set  aU  aside; 
and,  if  contracts  may  be  thus  confirmed,  in  which  there  was 
original  moral  turpitude,  the  argument  is  much  stronger  where 
there  is  no  immoral  conduct  in  the  bargain,  but  a  prudent  cau- 
tion, in  an  executor,  to  avoid  being  involved  in  future  contests. 

But  the  case  of  Quesnd  v.  WoodUef,  decided  in  this  court  in 
October,  1796,  is  supposed  to  be  a  conclusive  precedent  in  favor 
of  the  present  plaintiffs.  I  premise  that  I  pay  the  same  respect 
to  that  decision  as  if  I  had  been  present  and  united  in  it.  It  is 
the  opinion  of  the  court,  and  not  who  gives  it,  that  is  to  guide 
us.  I  have  carefully  examined  that  record,  and  am  free  to  de- 
clare that  I  should  have  united  in  granting  the  relief  the  court 
did,  upon  the  circtmistances  of  that  case;  but  from  a  total  dis- 
similitude of  them,  in  their  prominent  features,  to  those  of  the 
present  cause,  the  authority  does  not  apply. 

1.  Quesnel  was  a  foreigner,  only  about  eighteen  months  in 
the  country,  a  stranger  to  our  customs  and  language,  and  in 
his  communications  by  an  interpreter  liable  to  an  infinity  of 
mistakes.  Whereas  here  the  purchasers  were  neighbors,  who, 
for  anything  which  appears,  knew  the  tract  as  well  as  the  exec- 
utor, and  from  their  frequent  view  could  judge  as  well  as  he 
what  was  the  probable  quantity ;  but  what  is  more  material,  they 
may  be  presumed  to  have  known  our  customs  and  the  difference 
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between  the  purchase  of  a  tract  of  land  as  it  is,  though  a  nom- 
inal quantity  be  estimated^  and  the  purchase  of  a  specific  quan- 
tity; 

2.  The  original  contract  there  is  not  in  proof,  but  it  is  evi- 
dent to  me  that  it  was  for  a  specific  quantity ,  since  the  purchase 
money  amounts  to  eight  hundred  acres  at  four  pounds  per  acre; 
and  that  was  the  sum  mentioned  by  Woodlief  when  the  conver- 
sation  passed  about  the  deficiency  and  surplus,  and  shows  the 
real  contract  to  have  been  to  purchase  by  the  acre.  That  con- 
versation was  not  the  contract,  but  passed  at  the  time  of  signing 
the  deeds,  and  strikes  me  as  having  no  other  effect  than  the 
common  insertion  of  those  often  immeaning  words,  more  or  less, 
in  a  deed  which,  however,  in  a  question  of  the  present  sort,  are 
only  to  be  corrected  by  the  terms  of  the  real  contract.  Here 
the  executors  made  proclamation  that  the  deeds  called  for  the 
quantity,  but  that  he  sold  it  by  the  deed,  more  or  less.  It  is 
fully  proved,  and  very  intelligible,  that  the  sale  was  to  be  of  the 
tract,  without  respect  to  quantiiy,  and  people  were  to  be  under 
the  risk  of  gain  or  loss  in  that  respect,  which  would  no  doubt 
increase  or  diminish  the  price  according  to  the  probable  defi- 
ciency or  excess  of  quantity,  in  the  opinion  of  the  bidder.  That 
it  was  well  understood  by  the  purchaser  I  have  shown  from  his 
having  in  the  deed  he  drew  immediately  conformed  to  such  agree- 
ment by  pursuing  a  veiy  unusual  form  of  conveyance. 

This  makes  an  important  and  conclusive  difference  in  the  two 
cases.  There  was  no  conformation  or  acquiescence  equivalent 
to  it  in  Quesnel.  On  the  contrary,  as  soon  as  he  discovered  the 
mistake,  he  sent  a  written  notice  to  Mr.  Buffin,  who  held  three 
of  his  bonds,  that  he  should  claim  a  deduction  for  the  great  de- 
ficiency, and  published  an  advertisementtothesame  purpose  in  the 
Virginia  Giusette.  As  soon  as  one  bond  became  due,  Mr.  Harrison, 
the  trustee,  advertised  the  sale  of  the  land  to  satisfy  it,  upon 
which  Quesnel  immediately  filed  his  bill  and  obtained  an  injunc- 
tion to  stop  the  sale.  So  that  he  never  deserted  his  claim  or 
lay  by  a  moment  for  others  to  be  involved  in  injury  or  difficulty 
in  consequence  of  his  neglect.  Whereas  here  the  effect  of  the 
contract  was  not  only  understood  originally,  but  when  the  defi- 
ciency was  discovered  and  the  claim  made,  they  were  told  it 
would  not  be  allowed.  Instead  of  commencing  suit  immediately 
they  lie  by,  and  after  a  year's  consideration  accept  the  deed  in 
the  same  form  as  the  former,  and  have  it  recorded.  This  I,  as 
the  executors  appear  to  have  done,  consider  as  a  waiver  of  the 
claim;  for  they  proceed  to  settle  with  the  legatees  and  distribute 
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the  bonds.  Another  proof  of  the  waiver  is  afforded  in  their  hay- 
ing paid  off  the  bonds  retained  by  the  executor,  against  which 
it  wonld  hare  been  more  proper  and  equal  to  have  claimed  the 
deduction  than  against  the  assignee,  although  by  settled  rules 
he  may  discount  against  the  assignee.  There  are  many  other 
lesser  circumstances  which  distinguish  the  cases  from  each  other, 
but  these  are  sufficient  to  satisfy  me  that  the  piecedent  does  not 
apply  so  as  to  prednde  what  I  conceive  to  be  a  just  decree  in 
the  present  case. 

But,  it  is  said  that  the  principle  on  which  that  cause  was  de- 
cided, was,  that  there  was  a  mistake  in  both  parties;  each 
expecting,  the  one,  that  he  had  sold,  and  the  other,  that  he  had 
purchased,  eight  hundred  acres;  a  mifltate  against  which  chan- 
cery ought  to  relieve,  and  that  the  argument  applies  here,  since 
the  defendants  admit  the  plaintiffs  efxpecteA  that  the  tract  con- 
tained five  hundred  and  seventy-eight  acres.  The  principle  was 
properly  applied  to  the  former  case  of  a  contract  to  sell  a  spe- 
cific quantity.  But,  if  it  was  meant  to  change  or  set  aside  a 
real  contract  for  the  sale  of  a  tract  of  land  in  gross,  at  the  risk 
of  the  purchaser  for  gain  or  loss,  by  a  deficiency  or  excess  in 
the  quantity  it  was  supposed  to  contain  by  both  parties,  which 
is  the  present  case,  I  do  not  hesitate  to  say,  that  it  was  carried 
too  far,  being  an  interference  with  fair  contracts,  which  no  court 
has  a  right  to  make,  since  there  was  no  mistake  in  the  contract, 
whatever  there  might  be  in  the  estimate  contemplated. 

Such  contracts  are  made  every  day  for  the  purchase  of  tracts 
of  land  in  gross.  A  man  wants  to  sell  his  land,  and  another, 
willing  to  purchase,  inquires  what  is  the  quantity;  the  vendor 
answers:  ''  I  hold  it  for  so  many  acres,  but  I  mean  to  sell  the 
tract  as  it  is,  more  or  lees,  and  such  is  my  price."  Upon  which 
they  bargain.  This  is  perfectly  understood  by  planters  and 
farmers,  even  of  the  lowest  order;  and  I  should  have  no  doubt 
of  its  having  been  so  hj  the  present  purchaser,  even  if  not 
proved  by  the  form  of  the  deed.  How  are  all  these  contracts 
to  be  departed  from,  and  compensation  made  to  either  parly, 
for  both  stand  upon  the  same  ground,  if,  upon  a  survey,  the 
tract  shall  be  found  to  contain,  even  in  an  important  degree, 
more  or  less  than  the  quantity  talked  of,  indeed,  at  the  time, 
but  forming  no  part  of  the  essence  of  the  contract?  I  need 
not  state  the  consequence  I 

But  it  is  said  to  be  immoral  for  a  man  to  pay,  and  another  to 
receive,  money,  for  more  land  than  the  one  parts  with  and  the 
other  gets.    However  it  may  be  wished  thatmankind  should  be 
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brought  In  their  oontraots  to  that  pure  sjatem  of  ethics,  finely 
described  by  moral  writers,  yet  the  decision  of  a  court  of  equiij 
on  that  system,  where  there  is  no  fraud,  but  the  ground  of 
relief  is  mistake  of  the  parties,  would,  in  the  present  state  of 
society,  produce  more  evil  than  good.  To  illustrate  what  I 
mean:  Tully,  in  his  book  of  Offices,  determines,  that  a  com 
merchant,  arziving  at  Bhodes  at  a  time  of  deep  distress,  know- 
ing that  a  large  supply  is  on  the  way,  ought  to  disclose  that 
fact  to  the  islanders,  so  important  to  them  to  be  informed  of, 
and  not,  by  concealing  it,  get  a  much  higher  price  for  his  own 
cargo,  and  he  gives  strong  reasons  for  his  opinion.  But  is 
there  a  single  instance  of  a  merchant  who  ever  pursued  that  ^s- 
temf  Or  of  a  court  of  equity  setting  aside  his  sale,  because 
he  did  not?  I  beUeve  neither;  and  that  this  court  ought  not  to 
make  a  precedent  of  the  sort^  in  the  present  state  of  things. 

Uniformity  in  the  decisions  of  this  court  is  all  important. 
We  have,  however,  progressed  but  little  from  the  commence- 
ment of  our  existence;  and  if,  in  any  instance,  we  should 
recently  discover  a  mistake  in  a  former  decision,  we  should 
surely  correct  it,  and  not  let  the  error  go  forth  to  our  citizens 
as  a  governing  rule  of  their  conduct.  I  have  before  shown 
that  the  former  decision  and  what  I  propose  in  this  will  stand 
very  well  together,  from  the  difference  in  the  contracts.  Nor 
will  there  be  any  inconsistency  even  in  appearance.  For  the 
former  entry  in  our  book  does  not  extend  the  principle  to  such 
a  contract  as  the  present;  and  a  statement  of  the  grounds  of 
this  decree  will  distinguish  it  dearly  from  the  other  case. 
Upon  the  whole,  as  to  the  merits,  I  am  for  affirming  the  decree. 

As  to  the  six  pounds  thirteen  shillings  and  fourpence,  the 
arrears  of  the  land  tax,  it  appears  that  the  appellants  have  paid 
it,  and  ought  to  have  it  refunded;  but  it  is  not  clear  whether 
the  appellees,  or  the  sheriff,  who  may  have  received  it  twice,  of 
which  Bell's  testimony  gives  a  suspicion.  It  will  be  open  to  a 
recovery  from  the  proper  person,  if  not  paid  without  contest, 
and  ought  not  to  be  allowed  as  a  discount  at  present. 


FuDfXHO  and  Cabbixqvoii,  JJ.,  delivered  conoorxing  opinions 
affirming  the  decree. 

BoAXi,  J.,  dissenting.  Two  general  questions  present  them- 
selves in  this  case:  1.  Whether,  by  the  contract  which  took 
place  between  the  parties,  relative  to  the  land  in  question,  the 
appellees  bound  themselves  to  any  general  warranty  as  to  the 
land  really  contained  within  the  tract  then  sold  f  And,  if  not. 
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as  I  am  clearly  induced  io  believe  from  the  testimoDy;  then,  2. 
Whether,  under  all  the  oiroumstances  of  the  contract^  the  ap- 
pellees must  submit  to  the  loss  arising  from  the  defioienoy  of 
the  land?  Which,  including  the  ten  acres  called  the  meeting- 
house tract,  is  stated  by  the  county  surveyor  to  be  about  sixty- 
six  acres,  being  so  far  short  of  the  quantity  of  five  hundred  and 
seventy-eight  acres  called  for  by  the  deed,  as  the  survey  makes 
the  tract  contain,  exclusive  of  the  meeting-house  tract,  only  five 
hundred  and  twelve  acres  one  rood  and  thirty-six  perches. 

Before  I  go  particularly  into  the  second  question,  I  will  state 
some  principles  which  appear  to  me  to  govern  the  case: 

1.  In  a  contract,  every  serious  and  deliberate  communication 
which  has  taken  place  between  the  parties  relative  thereto,  sa 
far  as  a  former  one  has  not  been  revoked  by  a  latter,  must  be 
considered  as  forming  the  basis  of  the  contract,  with  this  excep* 
tion,  that  the  treaty  must  not  at  any  intermediate  time  have 
been  at  an  end; 

2.  That  a  communication  or  representation  in  a  public  ad- 
vertisement, relative  to  property  o£Eered  for  public  sale,  must  be 
considered  as  one  of  these  communications  with  reference  to 
any  person  who  may  become  the  purchaser; 

8.  That  a  representation  of  a  fact  by  one  to  another  contract^ 
ing  party,  should  be  fair  and  true;  and  if  the  former  asserts  ta 
the  latter  a  fact,  the  truth  of  which  he  has  it  in  his  power  to 
ascertain,  but  does  not,  and  it  turns  out  to  be  untrue,  he  shall 
himself  be  responsible  for  the  consequences  of  that  event,  and 
the  party  to  whom  the  representation  is  made  shall  not  be  in- 
jured thereby.  This  doctrine  is  explicitly  laid  down  in  the 
court  of  king's  bench,  in  England,  in  the  case  of  Mdcdowal  v. 
Fraser,  Doug.  260,  relative  to  representations  in  oases  of  insur- 
ance; but  the  principle  of  the  doctrine,  being  founded  in  natural 
justice,  must  equally  apply  to  all  contracts; 

4.  A  misrepresentation  may  at  any  time,  before  the  oondu- 
sion  of  the  bargain,  be  removed  by  a  just  representation  of  the 
fact;  but  it  must  be  clearly  and  explicitly  removed;  for,  if  it  be 
equivocal  only,  the  rule  concerning  misrepresentations,  which  I 
before  mentioned,  will  take  place; 

6.  That  in  contracts,  it  may  be  said  to  be  a  general  rule,  that 
the  purchaser  takes  upon  himself  usual  and  ordinary  risks,  as 
those  arising  from  the  variation  of  the  compass  in  the  present 
case;  but  it  is  not,  unless  so  stipulated  or  understood  between 
the  parties,  insured  against  those  great  defalcations  which  can 
only  arise  from  the  fraud  of  some  antecedent  holders  of  the  land» 
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or  the  gross  mistakes  of  unqualified  surrejors;  and,  whenever 
these  latter  risks  are  involyed  in  the  contract,  it  should  dearly 
appear  that  such  were  contemplated  by  the  parties. 

In  deciding  the  question,  I  shall  have  particular  regard  to 
these  principles,  without,  perhaps,  referring  particularly  to 
them. 

The  question  in  this  case,  as  depending  on  the  answer  of  the 
defendants  solely,  is  very  clear  for  the  appellants;  and  under 
that  point  of  riew,  I  shiJl  consider  it  in  the  first  place.  The 
adyertisement  stated  in  the  appellants'  bill,  and  admitted  by  the 
answer  of  James  Hite,  contains  an  unqualified  assertion,  that 
the  tract  in  question  contained  five  hundred  and  seventy-eight 
acres;  and  this  assertion  being  a  representation  by  the  executcr, 
who  was  fully  competent  to  know  the  truth  of  the  fact,  was  a 
sufficient  ground  for  those  who  wished  to  purchase,  whereon  to 
rely  confidently  in  making  their  estimate  of  the  number  of 
acres.  The  principal  defendant,  Hite,  in  answer  to  that  part  of 
the  bill  which  charges  a  declaration  to  have  been  made  by  him 
at  the  time  of  the  sale,  that  he  would  warrant  the  number  of 
acres  mentioned  in  the  advertisement,  although  he  denies 
having  then  made  such  a  declaration,  does  not  go  on  to  say, 
(although  it  would  have  been  much  in  his  favor  to  have  said  it, 
if  true,)  that  he  declared  he  sold  the  land  for  more  or  less;  bat 
the  answer  is  silent  on  the  subject,  and,  by  stating  the  purport 
of  his  declaration  to  have  been,  as  it  is  stated  in  his  answer, 
and,  which  I  conceive,  goes  only  to  the  title  of  the  land  really 
comprehended,  is  at  least  a  tacit  admission  that  no  further  or 
other  declaration  was  made  by  him  at  the  time.  But,  if  no  such 
declaration  was  then  made,  the  impression  derived  from  the 
advertisement  was  in  full  force;  and,  I  suppose,  in  this  view  of 
the  case,  that  all  persons  will  agree,  the  appellants  are  entitled 
to  relief.  This  result,  however,  arises  from  a  view  of  the  bill 
and  answer  only.   . 

To  come  now  to  the  testimony,  from  which  it  will  appear  that 
the  impression  alluded  to  was  kept  up  by  the  dedaiations  of 
Kuner,  the  crier,  who  stated  the  number  of  acres.  This  evi- 
dence fortifying  the  allegations  of  the  bill,  is  clearly  entitled  to 
weight;  and,  I  suppose,  if  the  case  had  stopped  here,  the  same 
conclusion  would  clearly  result,  as  I  have  supposed  resulted 
from  a  view  of  the  bill  and  answer  only.  But  I  admit  it  is 
proved  by  the  weight  of  testimony  in  the  cause,  that  after  this 
declaration  was  made  by  the  crier,  Hite,  the  principal  defend- 
ant, said,  **  that  the  deeds  called  for  five  hundred  and  seventy- 
34 
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eight  acres;  and  lie  sold  tiie  same  for  more  or  less."  It  was 
well  observed  at  the  bar,  that  whether  this  last  declaration  of 
Hite  was  made  or  not,  was  a  point  not  pat  in  issue  by  the  an- 
swer, although  that  defendant  was  substantially  called  on  to 
say  whether  the  declaration  stated  in  the  bill,  or  whaterer  other 
declaration  relative  to  the  number  of  acres,  was  made  by  him 
at  the  sale.  But,  although  he  did  not  undertake  to  swear  to  the 
fact  himself,  he  has,  nevertheless,  examined  witnesses  to  estab- 
lish it;  and  it  is  somewhat  remarkable  that  the  testimony  of  a 
material  witness  was  produced  as  to  this  point,  by  a  leading 
question.  This  looks  too  much  like  avoiding  the  great  end  and 
object  of  resorting  to  a  bill  in  equity,  which  is  an  application  to 
the  conscience  of  the  defendant,  and  seems  like  bolstering  up  a 
cause  with  respect  to  a  fact  not  put  in  issue,  by  resorting  to  the 
consciences  of  witnesses  who  may  be  less  scrupulous.  But, 
without  undertaking  to  say  that  the  testimony  as  to  this  dedara* 
tion  should,  for  the  reasons  given,  be  thrown  out  of  the  case, 
let  us  consider  the  efiEects  of  the  testimony  itself. 

If  this  alleged  declaration  of  the  defendant,  Hite,  had  stood 
single,  I  think  it  would  clearly  admit  of  a  question  whether  un- 
der the  reason  of  the  fifth  principle  before  laid  down,  the  loss 
arising  from  the  deficiency  in  this  case  ought  not  to  be  borne  by 
the  appellees.  It  would  also  deserve  to  be  considered,  in  addi- 
tion thereto,  whether,  as  small  risks  are  generally  incident  in 
sales  of  land  arising  from  variations  in  instruments,  the  words 
more  or  less  might  not  have  been  thrown  in  for  greater  caution, 
to  avoid  any  responsibility  for  them.  At  least,  it  might  have 
been  so  understood  by  the  appellants,  and  thus  had  a  tendency 
to  continue  their  impression.  But  I  consider  the  declaration 
as  not  standing  single.  I  consider  the  advertisement  as  having 
justly  raised  a  confidence  as  to  the  number  of  acres  of  land, 
which  was  kept  up  and  confirmed  by  the  declaration  of  the 
crier,  under  the  eye  of  the  principal  defendant  himself;  and  this 
declaration,  equivocal  in  itself,  was  not  sufficient  to  do  away 
that  impression.  I  think  that  the  contract  was  consummated 
under  that  impression;  and,  therefore,  as  to  the  appellee,  he 
had,  by  mistake,  perhaps,  misled  the  plaintiffs  vrith  regard  to  a 
fact,  the  truth  of  which  he  might  have  known  to  be  otherwise, 
but  did  not  take  the  trouble  to  be  informed  about;  and,  as  to 
the  appellant,  he  has  agreed  to  give  a  valuable  consideration  for 
that  which  did  not  exist,  but  which,  relying  on  the  veracity  of 
the  defendants,  he  believed  to  exist. 

The  defendant,  Hite,  Jr.,  admits,  that  on  the  deficiency  being 
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stated  to  him,  he  agreed  as  to  himself  to  make  an  abatement; 
but  that  as  an  executor  he  could  not  agree  to  do  it.  This  is 
the  part  of  an  honest  man,  and  moreover  proves  that  he  did 
not  think  the  risk  of  this  great  deficiency  was  contemplated  in 
the  bargain;  otherwise  there  could  be  no  obligation  on  him  to 
make  a  recompense.  This  is  a  strong  circumstance  to  show  the 
true  idea  of  the  contract;  and  although  he  could  not,  as  he 
thought,  do  that  in  his  fiduciary  character,  which  as  an  honest 
man  he  was  willing  to  do  for  himself,  yet  we  have  the  power  to 
compel  him  to  do  it. 

But  it  is  contended  that  the  acceptance  of  deeds  by  the  ap- 
pellants, after  they  knew  the  deficiency,  is  a  waiver  of  the  redress 
now  sought.  I  answer,  that  the  after  accepted  deed  was  only 
to  complete  an  assurance  for  the  land  contained  in  the  tract, 
there  having  been  one  of  the  tracts  of  which  McDonald's 
tract  was  composed,  left  out  of  the  former  deed;  and  it  never 
was  the  intention  of  the  plaintiffs  to  set  aside  the  contract  rela- 
tive to  the  land  purchased.  They  were,  therefore,  justifiable  in 
completing  it,  especially  as  their  bonds  were  out  for  the  money. 
But  the  injury  they  complain  of  is  entirely  of  a  collateral 
jiature,  as  I  have  before  endeavored  to  explain,  and  is  wholly 
independent  of  the  sale  of  the  land,  although  it  grows  out  of  it. 
Therefore,  a  remedy  for  the  injury  was  not  to  decline  taking  the 
•deeds,  or  require  others  than  those  which  were  made;  but  to 
retain  money  contracted  to  be  paid,  under  a  mistake,  and,  con- 
sequently, so  far  without  a  consideration. 

If  it  be  said  that  the  deficiency  here  is  so  small  as  that  we 
ought  not  to  interfere,  I  answer,  that  the  deficiency  stated  has 
certainly  not  arisen  from  the  ordinary  variation  of  instruments, 
but  was  such  as  to  produce  a  conviction  in  Hite,  that  it  did  not 
arise  from  that  cause;  and,  therefore,  I  cannot  distinguish  it 
from  the  case  of  a  deficiency  of  one-third  or  one-half.  Parties 
must  be  permitted  to  make  their  own  bargains,  so  as  to  bind 
themselves;  but  to  bind  others,  those  bargains  xkiust  be  fairly 
and  clearly  understood.  With  regard  to  the  case  of  an  excess 
above  the  quantity  sold,  it  may  not  follow  of  course  that  where 
there  is  an  abatement  for  a  deficiency,  there  should  be  payment 
for  the  excess;  but,  as  it  is  not  necessary  to  decide  the  question, 
I  mean  not  to  give  an  opinion  on  it.  As  to  the  retainer  of  the 
money  in  the  present  case,  it  seems  to  be  the  fair  mode  of  pro- 
ceeding. For  the  appellants  have  paid  what  they  suppose  to  be 
due,  and  the  balance  is  subject  to  the  decision  of  the  court.  As  to 
the  jioint  who  were  or  were  not  the  holders  of  the  bonds,  they 
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were  entirely  strangers  to  it;  but  if  the  set-off,  now  claimed^  is 
an  equitable  one»  it  cannot  be  lost  by  tbe  assignment  of  any 
bond  against  which  it  ought  to  apply. 

With  regard  to  the  survey  in  the  record,  if  it  was  made  ex 
fxtrie,  or  there  was  any  just  exception  to  it,  in  the  opinion  of  the 
chancellori  it  ought  not  to  conclude  the  appellees.  The  plaintifis 
have  not  shown  any  title  to  the  meeting-house  paramount  to  the 
present  purchase,  or  that  the  executors,  when  they  sold  it,  knew 
the  title  was  not  in  their  testator.  With  respect  to  this,  then, 
the  case  stands  in  no  other  point  of  view  than  the  rest  of  the 
land  contained  in  the  tract;  and,  therefore,  with  regard  to  that 
point,  there  is  no  ground  for  interference.  As  to  the  other 
ground  of  complaint,  the  case  ought,  in  my  opinion,  to  be  sent 
to  the  high  court  of  chancezy,  there  to  be  proceeded  in  accord- 
ing to  the  principles  I  haye  just  now  stated. 

The  particulars  of  the  decree  to  be  made  by  this  court  should 
be,  if  my  opinion  were  to  prevail,  similar  or  nearly  so,  to  those 
in  the  case  of  Quesnd  v.  Woodlief,  in  this  court;  and,  as  the 
ground  of  decision  in  that  case  seems  not  to  be  well  understood, 
I  will  take  the  liberty  for  myself  to  Say,  that  the  principles  and 
reasons  which  governed  me  in  that  case  were  substantially  the 
same  which  I  have  endeavored  to  state  as  governing  in  this,  and 
the  decision  in  that,  in  its  principles,  appears  to  be  an  antliority 
in  the  present  case. 

I  am,  therefore,  for  reversing  the  decree. 

Lyons,  J.,  also,  was  of  opinion  that  the  decree  should  be  re- 
versed. But  the  majority  of  the  court  being  for  aiBxming,  the 
following  decree  was  rendered. 

That  in  all  cases  of  contracts  for  the  sale  of  lands  by  a  specific 
number  of  acres,  the  parties  are  entitled  to  compensation  for  a 
deficiency  or  excess  in  that  quantity,  beyond  what  may  reason- 
ably be  imputed  to  small  errors  from  variations  of  instruments 
or  otherwise,  the  estimate  being  supposed  to  be  made  from  mis- 
take in  the  parties,  and  are  not  precluded  in  equity  from  in- 
quiry into  what  was  the  real  contract,  by  the  words,  more  or  less, 
inserted  in  the  deed  of  conveyance.  But  where  the  real  eon- 
tract  is  to  sell  a  tract  of  land,  as  it  may  contain,  more  or  less, 
fully  understood  to  be  so,  the  purchaser  takes  the  tract  at  the 
risk  of  gain  or  loss,  by  deficiency  or  excess  in  the  number  of 
acres  contemplated;  and  neither  can  resort  to  the  other  for  com- 
pensation on  the  grounds  of  either  event  And  this  having  been 
the  real  contract  between  the  parties  in  the  present  case,  there 
b  no  error  in  the  said  decree.   Therefore,  etc.,  decree  affirmed. 
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This  case  is  cited  by  the  oonrt  in  CdtdwtU  v.  Craig^  21  Grat  1 138;  to  Bhov 
that  parol  eTidence  may  be  leceiTed  as  to  the  tnie  understanding  of  the 
parties,  whether  a  sale  in  gross  or  by  the  acre  was  intended,  notwithstand- 
ing the  eristenoe  of  written  articles  evidencing  the  contract;  in  Armttrong 
V.  Hichnuin,  6  Munf.  296,  to  show  that  if  there  be  not  a  fall  knowledge  of  all 
the  circumstances  it  is  ground  for  avoiding  the  contract  It  is  further 
cited  in  DHUard  v.  TamUiuon^  I  Munf.  199;  and  in  EmUy.  Omningham,  Id. 
888>    See  the  case  of  Johauon  t.  Moor^  p.  69, 


Prtor  V.  Adams. 

[1  cuuitSn.] 

DlBBcnNO  AV  IssuB  IN  Equttt.— A  court  of  equity  should  decide  on 
the  proofB  before  it,  and,  in  a  dear  case,  make  a  decree  thereon,  with- 
out directing  an  issue  at  law. 

Apfbal  from  a  decree  of  the  high  court  of  chancery.  One  of 
the  principal  points  in  this  case,  the  others  being  deemed  un- 
important to  notice  here,  was  as  to  the  propriety  of  a  court  of 
chancery  directing  the  trial  of  an  issue. 

Marshall f  for  the  appellant. 

Duvalj  for  the  appellee. 

PsimusToii,  President,  on  the  principal  point,  observed:  The 
court  approve  of  the  principle  laid  down  in  Southall  y.  McKeand, 
I  Wash.  336,  that  we  are  to  consider  whether  the  chancellor 
exercised  his  discretionary  power  properly,  either  in  not  being 
satisfied  to  decide  upon  the  merits,  without  directing  an  issue, 
or  in  being  satisfied  with  the  verdict  as  certified.  [He  then 
examined  the  evidence  in  the  case  as  to  the  propriety  of  order- 
ing an  issue,  and  concluded:]  I  am,  therefore,  of  opinion  that 
the  merits  were  clearly  against  the  plaintiff;  that  there  was  not 
occasion  to  have  directed  an  issue  in  the  cause;  but  that  the 
first  decree,  dismissing  the  bill  with  costs,  was  a  proper  one, 
and  ought  to  be  aflSrmed,  and  that  aU  the  subsequent  proceed- 
ings should  be  reversed, 

BoANE,  Flemxnq  and  Cabbinoton,  JJ.,  concurred  with  the 
president 

This  case  holds  a  similar  point  to  that  decided  in  Le  Chun  v.  Ofrnvemeur, 
previously  reported  on  page  121,  where  it  was  held  the  appellate  court 
would  review  an  order  directing  an  issue. 

The  authority  of  Pryor  v.  Adams  is  well  recognized  in  the  courts  of  Virw 
ginia.  On  this  point  it  is  cited  in  Meade  v.  Cfrisby,  24  Gratt  615;  Beverlep 
r.  Walden,  20  Id.  154;  Smith  v.  BeUy,  11  Id.  760.    In  the  hut,  Daniel,  J., 
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says:  *'Iii  the  case  of  Pryor  v.  Adams,  1  Call,  382,  thb  court  held  that  it 
was  its  duty,  in  reviewing  a  decree  founded  on  the  verdict  of  a  jury,  ren- 
dered on  an  issue  out  of  chancery,  to  look  to  the  state  of  the  proofs  existing 
at  the  time  when  the  issue  was  ordered;  and  if  satisfied,  that  the  ohan- 
eellor  had  improperly  ezerciBed  his  discretion  in  directing  the  issue  to- 
render  a  decree,  notwithstanding  the  verdict,  according  to  the  merits  aa 
disclosed  by  the  proofs  on  the  hearing  when  the  issue  was  ordered."  It  is- 
further  cited  in  Meed  v.  Ctine,  9  Gimtt  137;  Wim  r.  Lamb,  Id.  SOOi 
ekeeter  y.  Vaee^  I  Muni  116. 


Hunt  t;.  Wilkinson. 

[9  Oau,  48.] 

AnminBTRATBiz  with  Will  Aknezsd,  How  Svia— An  adndiiia^ 
tratriz  with  the  wHl  annexed  must  be  sued  in  that  ehanotar»  and  if 
sued  as  administratrix  only,  without  the  addition  of  the  wnrda  '*  witk 
the  will  annexed,''  she  may  plead  it  in  abatement 

AonoH  of  debt  brought  in  the  county  court  against  the  ad- 
ministratrix of  Charles  Hunt.  At  the  tune,  she  was  acting  as- 
administratrix  with  the  will  annexed.  It  was,  theref  ore,  claimed 
1^  the  defendant,  that  she  should  be  sued  in  the  latter  capacity;, 
she  therefore  prayed  judgment  that  the  writ  and  dedaratioa 
should  be  quashed. 

The  coqnty  court  gaye  judgment  for  the  defendant.  An  ap- 
peal was  taken  to  the  disteict  court,  which  reyersed  the  judg- 
ment of  the  county  court;  from  which  judgment  the  plaintift 
appealed  to  this  court. 

Wiokham,  for  the  appeUaot. 

CaU,  for  the  appellee. 

FLnmro,  J.,  stated  that  thare  wero  two  questions  in  the  caser 
1.  Whether  such  a  plea  as  this  will  abate  a  suit  at  all;  and  if 
so,  2.  Whether  it  could  be  pleaded  after  an  office  judgment. 
[The  second  question,  being  of  no  importance,  will  not  be  here^ 
noticed.] 

With  regard  to  the  first  question,  it  seems  to  me  to  stand 
precisely  on  the  same  ground  as  if  the  administration,  with  the* 
will  annexed,  had  been  granted  to  some  other  person;  and  in 
that  case,  I  think  it  clear  that  it  would  haye  abated  the  suit. 
Because,  in  her  first  character  of  general  administratrix,  she- 
was  bound  to  administer  and  make  distribution  according  to* 
the  directions  of  the  statute;  but,  when  the  will  was  annexed 
to  the  second  administration,  it  was  necessary  to  conform  ta 
that,  as  far  as  the  nature  of  things  would  admit  of.     In  addi-^ 
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tion  to  which,  the  securities  to  the  first  administratiozi  would 
continue  liable  for  the  result  of  this  suit,  although  the  func- 
tions of  the  defendant,  as  general  administratrix,  had  actually 
ceased;  which  never  could  be  right.  I  think,  therefore,  that 
there  was  such  a  change  produced  by  the  second  administra- 
tion as  ought  to  have  abated  a  suit  brought  against  the  defend- 
ant under  her  first  character;  for,  as  to  the  objection  that  the 
second  administration  was  granted  by  a  concurrent  court,  there 
is  no  weight  in  it,  because  the  probate  of  the  will  ipso  facto  re- 
pealed it;  and  the  act  of  assembly  directs,  that  if,  after  admin- 
istration has  been  granted,  any  will  shall  be  produced,  and 
proved  by  the  executors,  or  the  wife  or  other  distributee,  who 
shall  not  have  before  refused,  shall  apply  for  the  administra- 
tion, the  same  shall  be  granted  in  like  manner  as  if  the  former 
had  not  been  obtained.  So  that  the  second  administration 
with  the  will  annexed  was  a  complete  supersedeas  to  the  first, 
by  the  necessary  construction  of  the  act  of  assembly.  Under 
every  view  of  the  case,  therefore,  I  think  the  matter  was  suffi- 
cient to  abate  the  suit. 

PBHOLRroHy  President,  Oabbihotoh  and  Ltoh,  JJ.»oononxred. 


Prioe  V.  Campbell. 

[3  OasSh  UO.] 

What  Constitutjcs  XJsxtbt.— In  order  to  comtitate  uMuy,  both  parties 
most  be  eoraeiitiiig  to  the  unlawful  interest,  namely,  the  lender  to  aak, 
the  borrower  to  give;  and  there  must  be  proof  of  a  lending  and  a  bor- 
rowing. 

Sams.— Therefore,  if  a  bill  of  exchange  be  drawn  on  an  obsciue  man  in 
Scotland,  althoogh  the  payee  may  expect  it  will  be  protested,  yet,  if 
there  was  no  agreement  between  him  and  the  drawer  that  it  should  be 
protested,  the  transaction  is  not  nsoriona. 

Appeal  from  a  decree  of  the  high  court  of  chancery,  where 
Campbell,  an  assignee  of  his  father,  Robert  Oampbell,  brought 
a  bill,  stating  that  Robert  Campbell  had  purchased  certain  bills 
of  exchange,  drawn  by  Carter  Braxton,  on  various  persons  in 
Great  Britain,  and  payable  to  the  said  Robert  Campbell,  to  wit: 

One  for  two  hundred  pounds,  drawn  on  ;  one  for  two 

hundred  pounds,  drawn  on  Edward  Harford;  one  on  Robert 
Young,  for  one  thousand  eight  hundred  and  eleven  pounds 
three  shillings  and  elevenpence;  and  another  on  Robert  Cary 
k  Co.,  for  four  hundred  pounds,  amounting,  in  the  whole,  to 
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two  thousand  six  hundred  and  eleven  pounds  three  shillings  and 
eleTenpence  sterling;  that,  as  a  large  portion  of  Campbell's  for- 
tune, who  was  about  to  return  to  Great  Britain,  depended  upon 
payment  of  these  bills,  and  the  one  drawn  on  Young  was  for  so 
large  an  amount,  it  was  agreed  that  the  amount  of  it,  in  case  of 
protest,  should  be  ultimately  secured  in  Virginia;  that  in  pur- 
suance of  this  agreement,  Braxton  gave  a  deed  to  Bobert  Camp- 
bell for  a  tract  of  land  called  Broadneck,  and  another  called 
Foster's,  with  sundry  slaves,  provided  that,  if  the  bill  on  Young 
should  be  protested,  and  afterward  paid  by  Braxton,  the  deed 
to  be  void;  that  the  bills  on  Cary  &  Co.,  for  four  hundred 
pounds,  and  that  on  Young,  for  one  thousand  eight  hundred 
and  eleven  pounds  three  shillings  and  elevenpence,  were  pro- 
tested, for  non-payment  of  which  Braxton  had  notice;  that  some 
payments  on  the  same  had  been  made,  reducing  the  amount  to 
one  thousand  nine  hundred  and  sixty  pounds  and  threepence 
sterling;  that  Aylett  and  Brooke  entered  into  an  obligation  in 
writing  as  securities  for  whatever  sum  Braxton  might  then  owe 
CampbeU;  that  Page  was  substituted  for  Aylett;  that  to  indem- 
nify the  securities  and  discharge  the  debt,  Braxton  gave  a  deed 
to  Drury  Bagsdale  and  George  Braxton  for  a  tract  of  land  in 
Halifax,  two  lots  at  West  Point,  and  sixty  slaves,  in  trust,  to 
sell  the  same,  if  neciessary,  to  satisfy  the  debts  and  indenmify 
the  securities;  that  for  further  securing  Page  and  one  White, 
who  were  sureties  on  another  debt,  due  one  Govan,  from  Brax- 
ton, the  latter  gave  a  deed  to  Page  and  White  for  seventy-six 
negroes  and  other  property,  in  trust,  to  sell  if  necessary. 
Against  Price,  executor  of  Brooke,  George  Braxton,  Ragsdale, 
and  Carter  Braxton,  administrator  of  White,  and  the  other 
creditors  mentioned  in  the  first  deed  of  indemnity,  this  bill  was 
brought,  praying  that  the  property  in  said  trust  deeds  contained 
might,  except  lands  released  by  Bobert  Campbell,  be  sold  to 
satisfy  plaintiff's  claim. 

Braxton's  answer  stated  that  the  bills  were  given  in  considera- 
tion of  two  bonds  Bobert  Campbell  possessed,  one  for  one 
thousand  three  hundred  and  thirty-five  pounds  sterling,  the 
other  for  twelve  hundred  pounds,  liable  to  a  deduction  of  sixty- 
one  pounds;  that  Campbell  demanded  ten  per  cent,  interest  on 
the  loan  of  these  debts,  and  took  the  bills  to  legalize  the  trans- 
action, if  he  could;  that  Young  was  a  relative  of  Campbell's, 
resident  in  Scotland,  a  clergyman,  not  engaged  in  commercial 
business,  and  unknown  to  the  defendant;  that  Campbell  made 
defendant  give  the  personal  security  in  addition  to  the  mortgage. 


Oct.  1799.]  Pbicb  v.  Campbell.  637 

upon  whioh  it  was  agreed  the  mortgaged  premises  should  be 
released;  that,  in  a  letter  written  in  July,  1777 ,  Campbell 
claimed  six  per  cent,  interest  from  the  expiration  of  the  deed, 
but  afterward  in  his  account  stated  the  interest  at  ten  per  cent.; 
that  the  contract  is  usurioos,  and  barred  by  the  act  of  limita- 
tions. Price  and  Page's  administrator,  in  their  respectiTe 
answers,  insisted  that  the  contract  was  usurious  and  barred  bj 
the  act  of  limitations.  George  Braxton  answered  he  never  had 
possession  of  the  trust  property. 

The  commissioner  reported  two  thousand  four  hundred  and 
ninety-eight  pounds  one  shilling  and  twopence,  sterling,  to  be 
due  in  Uarch,  1784;  one  thousand  five  hundred  and  forty-seven 
pounds  seventeen  shillings  and  sixpence  to  cany  interest  at  ten 
per  cent  until  paid.  Several  depositions  were  read,  none  of 
which  stated  positively  how  the  debt  was  contracted,  whether 
by  loan  or  otherwise.  Among  the  papers  were  the  several 
exhibits  spoken  of  in  the  bill  and  answer;  the  mortgage,  the 
deeds  of  indemnity,  the  obligation  of  Aylett  and  Brooke,  with 
Page's  substitution,  Campbell's  account,  several  letters  between 
Braxton  and  Campbell  on  the  subject  of  payment,  the  letter 
referred  to  in  Braxton's  answer,  and  other  letters  which  were 
dated  in  1767,  and  had  passed  between  Campbell  and  Braxton 
prior  to  the  assignment  of  the  bonds  in  1768. 

The  court  of  chancery  decreed  payment  of  two  thousand  four 
hundred  and  ninety-eight  pounds  one  shilling  and  twopence 
sterling,  with  interest  at  the  rate  of  ten  per  cent,  to  the  time  of 
pronouncing  the  decree,  and  five  per  cent,  interest  on  both 
from  the  time  of  the  decree  until  payment,  and  in  default 
thereof,  that  the  mortgaged  slaves  should  be  sold  for  satisfac- 
tion, and  if  they  should  prove  insufficient,  that  the  admims- 
trator  of  Brooke  and  executors  of  Page  should  out  of  the 
estate  of  their  decedents  pay  the  balance;  and  dismissed  the 
bill  without  costs  as  to  the  other  defendants.  From  which 
decree  Braxton,  and  the  other  defendants  against  whom  the 
•decree  for  payment  was  made,  appealed. 

Warden  and  MdrshaU,  for  the  appellants,  contended:  1.  That 
the  contract  was  usurious;  the  agreement  in  substance  being  a 
a  loan,  and  the  bills  a  device  to  take  the  case  out  of  the  statute. 
It  was  understood  that  the  bills  should  be  protested;  they  were 
given  for  bonds  at  par.  The  mortgage  was  for  the  payment  of 
money  by  installments,  which  would  not  have  been  the  case  if 
it  had  been  a  purchase  instead  of  a  loan;  2.  The  claim  is 
'barred  by  the  statute  of  limitations,  Braxton's  letters' not  being 
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within  five  years,  and  Page's  engagement  not  under  seal;  3. 
The  debt,  at  most,  ought  to  carry  but  simple  interest;  the  bill 
was  merged  in  the  mortgage;  the  securities  were  not  bound  as 
indorsers  of  a  bill,  but  for  a  sum  certain,  and  no  action  on  the 
bill  can  be  maintained  against  them. 

Eanddph  and  Wickham,  for  the  appellees^  insisted  that  the 
contract  was  not  usurious;  nothing  showed  Campbell's  knowl- 
edge that  the  bills  would  be  protested,  and  although  he  might 
have  expected  it,  yet  this  will  not  affect  the  case,  unless  it  was 
part  of  the  agreement  that  there  were  no  funds  in  the  drawee's 
hands,  and  tiiat  the  bill  should  be  protested.  The  person  on 
whom  a  bill  is  drawn  cannot,  of  itself,  show  a  knowledge  of 
such  an  agreement.  It  was  contingent  whether  they  would  be 
protested  or  not,  and  Braxton  had  it  in  his  power  to  avoid  the 
ten  per  cent.  The  mortgage  was  taken  in  place  of  an  indorser, 
which  was  the  customary  mode.  The  statute  of  limitations 
does  not  apply,  as  the  trust  deeds  protected  the  claim,  and  the 
trust  property  is  security  for  the  amount  due  on  the  bills  which 
bear  ten  per  cent,  interest. 

BoAHB,  J*  This  case,  viewed  in  its  proper  lights  is  really  a  very 
short  one,  and  as  I  think  a  very  plain  one.  It  has  but  two  real 
questions  in  it:  1.  Whether  the  contract  was  usurious?  2.  Whether 
the  claim  is  barred  by  the  act  of  limitation?  In  order  to  am- 
plify the  case  I  may  throw  out  of  it  some  points  which  are  too 
plain  for  discussion;  as,  1.  Whether  the  mortgage  extinguished  the 
bill  of  exchange?  2.  Whether  the  securities,  Brooke  and  Aylett, 
became  bound  by  their  agreement  to  pay  ten  per  cent,  interest 
in  the  event  of  the  bills  being  or  having  been  protested  ?  As  to 
the  first,  it  is  clear  that  the  mortgage  recognized  the  bill  of 
exchange  as  an  existing  one;  and  so  far  from  extinguishing  it, 
creates  an  additional  security  for  its  payment.  The  bill  of  ex- 
change, therefore,  and  not  the  mortgage,  is  the  contract  which 
determines  the  rate  of  interest  to  be  i>aid,  and  is  the  contract 
really  sued  upon.  As  to  the  second,  the  general  agreement  of 
the  parties  will  extend  as  well  to  the  nature  as  to  the  amount  of 
the  debt  due  from  Braxton  to  Campbell,  and  the  nature  of  the 
debt  due  by  bill  of  exchange  determines  the  rate  of  interest  to 
be  paid  by  them  on  protest  to  be  ten  per  cent,  per  annum. 

The  question  of  usury  is  rather  more  difficult;  but  I  think, 
nevertheless,  is  sufficiently  clear.  I  admit  that  on  questions  of 
this  kind  we  are  at  liberty  to  infer  usury  from  the  circumstances 
of  the  transaction  itself.    Otherwise  it  would  be  generally  im* 
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possible  to  detect  it.  But  in  making  this  inference  we  are  con- 
fined to  the  inquiry,  whether  there  is  a  corrupt  contract  or  agree- 
ment for  usurious  interest?  Now  such  a  contract  or  agreement 
pre-supposes  the  consent  of  both  borrower  and  lender  to  this* 
effect;  and  without  it  there  is  no  usurious  contract,  whatever 
may  be  the  hopes,  wishes,  or  expectations  of  either  party. 
Thinking  this  principle  to  be  almost  self-eyident,  I  shall  proceed 
to  examine  the  present  question  by  it. 

The  contract,  by  which  Braxton  transferred  a  right  to  money 
in  Scotland  to  Campbell  for  a  valuable  consideratiun,  as 
evidenced  by  the  bill  of  exchange,  was  a  lawful  contract,  and  it. 
had  the  concurrence  of  both  parties  thereto.  It  is  no  objection- 
to  the  legality  of  such  a  contract  that  the  drawee  is  a  stranger 
to  the  drawer,  that  the  latter  has  no  funds  in  the  hands  of  the 
former,  or  that  the  drawee  is  in  a  line  of  life  other  than  com- 
mercial. This  contract  is  for  the  payment  of  money  in  another 
country,  not  in  this;  and  for  the  injury  arising  from  a  disap- 
pointment, the  law  has  allowed  an  interest  of  ten  per  cent,  per 
annum,  and  so  far  operates  as  an  exception  to  the  general  act  of 
usury.  This  contract  is  to  be  considered  as  the  real  contract 
between  the  parties,  unless  it  be  subsequently  changed,  or  it. 
has  been  previously  agreed  that  the  bill  is  not  to  be  paid,  but 
to  be  protested  and  the  money  paid  here.  In  the  last  case,  the 
bill  would  be  considered  as  a  shift  to  evade  the  statute  of  usury 
and  conceal  the  real  agreement  of  the  parties. 

However  strong  the  answer  of  Braxton  is  to  show  an  usurious- 
tendency  and  disposition  in  Doctor  Campbell,  as  evidenced  by 
the  usual  droumstance  of  his  procuring  Braxton  to  draw  on  a 
stranger,  a  clergyman,  and  a  person  having  no  funds  of  the* 
drawer;  yet  he  does  not  state  any  consent  on  his  part  to  waive- 
his  right  to  oonsider  this  as  a  legal  bill  and  to  procure  it  to  be 
honored.  He  does  not  state  any  agreement  on  his  part  subse- 
quent to  the  drawing  of  the  bill,  that  it  should  not  be  paid,  or 
any  previous  agreement  that  the  money  was  really  to  be  paid 
here,  and  consequently  that  the  bill  is  a  mere  shift  to  evade  the 
statute.  Thequestion,  then,  is  reduced  to  this  short  point:  There 
is  a  complete  agreement  of  both  parties  evidenced  by  the  bill  of 
exchange  that  the  money  should  be  paid  in  Scotland.  There  is 
a  hope  and  expectation,  and  even  a  contrivance,  in  the  party, 
and  probably  an  expectation  in  both  that  the  money  should  not 
be  paid  in  that  country,  but  in  this;  but  there  is  no  agreement 
carrying  this  expectation  into  effect,  baring  the  right  of  Brax» 
ton  to  consider  the  contract  as  a  real  bill  of  exchange,  and  ta 
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procare  a  payment  in  Bootlandy  and  converiing  the  contract  into 
a  usurious  one. 

With  respect  to  the  plea  of  the  act  of  limitations,  there  is  no 
doubt  that,  laying  out  of  the  case  the  previous  acknowledgments, 
but  the  deed  of  Braxton  to  Page  and  White  is  an  acknowledg- 
ment which  will  prevent  its  operation.  That  deed  refers  to  the 
debt  to  Oampbell  as  an  existing  one;  and  when  it  speaks  of  two 
thousand  pounds,  it  is  only  as  being  the  amount  of  it  as  sup- 
posed by  Campbell's  representatives;  and  the  license  of  Page 
and  White  of  the  fourteenth  of  April,  1793,  to  the  sheriff,  to  sell 
some  of  the  negroes,  recognizes  and  refers  to  that  mortgage. 
I  think,  therefore,  the  decree  ought  to  be  affirmed. 

FLnoHa  and  Cabbino«>n,  JJ.,  concurred. 


MoGONNIOO  BT  AL.  V.  GUBZIN. 

[9  OUJ^  888.] 

Factob  Sxllino  ok  CBBDrr.— When  a  factor  receives  no  orden  to  the  con* 
trary,  he  may  sell  on  the  coBtomary  credit  of  the  place. 

LXABIUTT  OF  Faotob's  ExECUTOBa— The  execaton  of  a  factor  will  not 
be  liahle  for  oatstanding  debts,  nnleae  they  appear  to  be  gailty  of  gross 
negligence. 

Appoiktment  of  AasNTS  FOB  CoLLionoN.— The  appointment  ol  agents 
of  known  ability  to  make  a  collection  is  prima  facie  evidence  of  due 
diligence,  and  the  consignor  must  afterward  prove  negligence  to  hold 
the  representatives  of  the  factor  liable. 

INTEBEST. — Interest  should  not  be  allowed  on  an  unliquidated  account. 

Appeal  from  a  decree  of  the  high  court  of  chancery,  where 
Oarzen  brought  a  bill  against  McOonnico  and  others,  the  exec- 
utors of  HoUoway,  stating:  That  in  1780  he  consigned  the 
sloop  Hero's  Bevenge,  with  her  cargo,  to  HoUoway,  at  Peters- 
burg, in  Virginia,  to  be  disposed  of  by  him;  which  was  done 
some  time  in  the  following  year,  for  two  hundred  and  five 
thousand  and  seventy-two  pounds,  of  which  seven  thousand 
seven  hundred  and  twenty-six  pounds  two  shillings  and  four- 
pence,  by  Holloways  own  statement,  appears  to  be  due;  that 
the  plaintiff  is  entitled  to  receive  the  same  in  tobacco,  at  seventy 
pounds  per  hundred  weight,  according  to  Holloway's  letter  of 
the  nineteenth  of  August,  1781;  that  plaintiff  further  claims  an 
account  for  eight  hundred  weight  of  coffee,  part  of  the  said 
cargo  kept  by  himself,  and  to  be  paid  for  in  tobacco  at  the  same 
rate;  that  in  paper  money  the  coffee  was  then  worth  three 
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thousand  seven  hundred  and  tiwentj  poands;  that  on  the  eigh- 
teenth April,  1781,  HoUowaj  transmitted  to  the  plaintiff,  then 
residing  in  Baltimoxe,  Maxyland,  notes  for  one  hundred  and 
forty-three  hogsheads  of  tobacco,  amounting,  inclusive  of  ware- 
house eicpenses,  to  one  hundred  and  eighteen  thousand  nine  hun- 
dred and  twenty-six  pounds  and  eighteen  shillings,  pretending 
that  it  had  been  received  from  the  purchasers  of  the  consign- 
ment. That  all  of  this  tobacco  was  shortly  afterward  destroyed 
by  the  British;  and  plaintiff  believes  that  a  considerable  portion, 
being  the  tobacco  of  HoUoway,  was  sent  fraudulently  at  the 
time  HoUoway  thought  the  British  would  destroy  it.  The  bill 
further  stated  that  in  1780  plaintiff  likewise  consigned  to  Hol- 
loway  the  schooner  Blossom,  with  her  cargo,  the  net  proceeds 
of  which  amounted  to  thirty-three  thousand  four  hundred  and 
sixty-one  pounds  and  sixteen  shillings;  that  plaintiff  has  received 
but  thirty-three  thousand  one  hundred  and  seventy-one  dollars, 
continental  money,  leaving  twenty-three  thousand  five  hundred 
and  ten  pounds  and  ten  shillings  still  due,  payable  in  tobacco, 
at  seventy  pounds  per  hundred  weight. 

The  answer  admits  that  seven  thousand  seven  hundred  and 
twenty-six  pounds  two  shillings  and  f ourpence,  paper  currency, 
was  due,  on  August  21, 1781,  and  that  the  same  was  payable  in 
tobacco  at  seventy  pounds  per  hundred  weight;  that  the  coffee 
had  been  received,  but  refers  to  account  to  show  how  it  had  been 
disposed  of;  insisted  that  the  tobacco  notes  were  the  plaintiffs 
property,  honestly  remitted,  without  any  expectation  that  the 
British  would  go  to  Petersburg;  that  the  cargoes  were  sold  at 
the  customary  credit  of  the  place,  there  being  no  orders  to  the 
contrary,  and  that  proper  steps  had  been  taken  to  collect  sundry 
debts  still  outstanding,  to  which  some  of  the  purchasers  had 
pleaded  the  statute  of  limitations. 

The  court  of  chancery  referred  the  accounts  to  a  commissioner, 
who  allowed  the  plaintiff  the  chaige  for  the  coffee  and  other 
debits;  but  credited  HoUoway  for  the  one  hundred  and  foriy- 
three  hogsheads  of  tobacco  sent;  and  reported  a  balance  of 
twenty-eight  thousand  nine  hundred  and  twenty-nine  pounds  nine 
shillings  and  sevenpence,  payable  in  tobacco  at  seventy  pounds 
per  hundred  weight,  amounting  to  forty-one  thousand  three 
hundred  and  twenty-eight  pounds  of  tobacco,  with  interest  on 
the  whole  balance  from  September  1,  1781,  until  paid.  The 
commissioner  raf used  to  make  any  aUowance  to  the  executors  for 
the  outstanding  debts,  as  they  had  not  shown  proper  steps  taken 
to  coUect  them;  and  HoUoway  h^d  not  excepted  them  in  his 
account  rendered. 
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To  this  report  the  plaintiffB  excepted  on  account  of  having 
•credited  the  one  hundred  and  forty-three  hogsheads  of  tobacco. 

The  defendants  also  excepted:  1.  Because  the  outstanding 
•debts  had  not  been  allowed;  2.  Because  the  estate  could,  at 
mosty  only  be  liable  for  actual  ascertained  failures;  3.  Because 
the  commissioner  had  debited  the  defendants  without  the  coffee; 
4.  Because  he  had  turned  a  debit  of  twenty  half  Johannes  into 
paper  money,  at  one  hundred  and  forty  for  one,  and  then  re- 
-charged it  in  tobacco  at  seventy  pounds  per  hundred  weight;  5. 
Because  interest  was  allowed  from  September,  1781. 

The  court  of  chancery  disallowed  the  plaintiff's  exception, 
established  the  credit  to  the  defendant  for  the  one  hundred  and 
forty-three  hogsheads  of  tobacco;  declared  that  the  outstanding 
debts  should  be  credited,  if  the  proper  steps  were  taken  to  re- 
cover them,  and  that  they  would  give  a  power  of  attorney  to  the 
plaintifls  to  collect  them;  that  the  half  Johannes  ought  to  stand 
in  money;  and  reserving  the  question  of  interest^  recommitted  the 
xeport  to  the  commissioner. 

The  commissioner,  in  his  second  report,  corrected  the  charge 
•as  to  the  half  Johannes,  stating  it  at  forty-eight  pounds  specie; 
but,  in  other  respects,  reported  the  balance  as  in  the  first  re- 
j)ort,  and  also  stated  that  defendants  had  filed  a  list  of  outstand- 
ing debts  with  a  power  of  attorney  to  the  plaintifiSi  to  collect 
them;  that  HoUoway  died  October  19, 1781,  and  agents  of  known 
ability  were  appointed  to  manage  his  estate;  that  a  memoran- 
dum in  Stewart's,  Holloway's  clerk,  handwriting,  showed  that 
the  coffee  had  been  sent  into  the  country,  and  defendants  pre- 
sumed it  was  lost. 

There  was  a  letter  in  evidence  from  Holloway  to  Cuizen  of 
August  19, 1781,  saying  the  former  had  about  eight  hundred 
pounds  of  coffee  on  hand,  of  which  a  bag  was  kept  for  the 
plaintiff,  according  to  instructions.  Other  letters,  accounts, 
memoranda,  etc.,  were  in  the  records. 

The  court  of  chancery  decreed  the  defendants  to  pay  the  bal- 
ance, as  in  the  commissioner's  last  rexK)rt  was  found  due  the 
plaintiff,  with  interest  from  September  1,  1781,  "upon  pay- 
ment by  the  plaintiff  to  the  defendants  of  forty-eight  pounds  of 
current  money  of  Virginia,  for  the  twenty  half  Johannes  afore- 
said, with  interest  thereupon  from  the  same  first  day  of  Sep- 
tember."   From  this  decree  the  defendants  appealed. 

CoQ,  for  the  appellants,  stated  it  to  be  a  general  rule  that 
where  a  consignee,  having  no  orders  to  the  contrary,  sells  goods 
t)n  the  customary  credit  of  the  place,  he  is  not  liable  for  fiulures 
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•or  accidents  not  arising  from  his  own  misconduct.  That  the 
^oods  in  the  present  case  were  sold  on  the  cnstomaiy  credit, 
■and  that  there  had  been  misconduct  neither  in  the  consignee 
nor  his  executors.  That  the  fault  was  in  the  plaiutifT,  to  whom 
ihe  debts  belonged,  and  who  might  haye  collected  them,  of  au- 
thorized the  executors  to  do  so,  but  that  he  neglected  to  do 
•either.  The  coffee  was  an  improper  charge  against  the  estate, 
the  evidence  showing  that  it  was  not  kept  by  HoUoway,  as  the 
bill  supposes.  The  claim  of  interest  cannot  be  supported;  it  is 
nipon  an  unliquidated  balance.  It  is  most  tinjust  to  claim  interest 
irom  the  moment  an  account  of  sales  is  returned,  without  allow- 
ing time  for  the  collection. 

By  OouBT.  The  court  is  of  opinion  that  the  appellee  having 
•consigned  his  goods  to  Holliday  for  sale,  without  particular  in- 
structions not  to  sell  upon  credit,  the  latter  was  at  liberty  to 
use  his  own  discretion  on  the  occasion,  in  the  exercise  of  which 
be  appears  to  have  acted  fairly  and  prudently,  so  as  to  have  met 
the  approbation  of  his  principal  And,  therefore,  the  outstand- 
ing debts  were  the  property  and  at  the  risk  of  the  appellee,  and 
not  chargeable  to  the  factor  or  his  representatives,  unless,  hav- 
ing undertaken  the  collection,  they  were  guilty  of  such  gross 
negligence  as  in  equity  to  charge  them,  which  cannot  be 
imputed  to  the  factor,  who  died  so  soon  afterward,  nor  to  the 
•appellants,  who  appear,  from  the  facts  stated  in  the  master's 
second  report,  to  have  used  proper  diligence  in  employing  agents 
of  ability  and  integrity  to  make  the  collection,  and  to  have  given 
probable  reasons  for  its  failure;  and,  therefore,  the  appellants 
4u:e  entitled  at  present  to  a  credit  for  the  amount  of  the  outstand- 
ing debts.  That,  as  to  the  eight  hundred  pounds  of  coffee,  the 
price  of  which  is  claimed  by  the  appellee,  there  appears  at  this 
time  no  ground  to  charge  the  appellants  for  that  article,  since 
the  statement  made  by  Stewart  respecting  it,  to  which 
the  answer  refers,  is  unsatisfactory  for  a  decision  either  way; 
■and,  therefore,  the  claim  ought  not  now  to  be  allowed.  That 
the  credit  for  the  twenty  half  Johannes  paid  Walch,  by  order 
of  the  appellee,  in  August,  1781,  ought  not  to  stand,  as  in  the 
•decree,  to  be  repaid  now  in  specie,  with  interest;  but  ought  to 
be  applied,  at  its  relative  value  at  the  time,  toward  the  discharge 
•of  the  paper  debt.  Specie,  at  that  period,  not  being  consid- 
•ered  as  a  circulating  medium,  but  a  commodity  at  market,  the 
value  of  which  was  to  be  settled  by  contract,  or  if  none  such, 
by  the  current  value  at  that  time,  independent  of  the  legal 
«cale;  nor,  in  the  present  case,  has  the  contract  for  tobacco. 
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another  oommodity,  any  inflaence  on  the  question.  The  master, 
residing  at  Petersburg,  is  presumed  to  have  been  well  acquainted 
with  the  value,  and  in  his  first  report  to  have  stated  the  credit 
accordingly,  having  departed  from  the  legal  scale,  and  the  con- 
tracts for  tobacco;  and,  therefore,  that  it  ought  to  stand  as 
there  stated  in  paper;  and  that  the  other  articles  of  debit  and 
credit  ought  to  stand  as  stated  in  the  last  account.  That  the 
demand  being  for  an  account  unliquidated,  in  which  there  were 
considerable  articles  in  dispute,  so  that  it  was  uncertain  on 
which  side  the  balance  would  be,  no  interest  ought  to  be  allowed 
on  the  balance.  The  decree,  therefore,  is  to  be  reversed,  and 
the  cause  remanded  to  the  high  court  of  chancery,  for  that  court 
to  have  the  account  between  the  parties  reformed,  and  a  decree 
entered  according  to  the  principles  of  this  opinion,  reserving  to 
the  appellee  liberty  to  make  a  future  claim  for  the  outstanding 
debts,  or  any  of  them,  on  proper  proof  of  the  receipts  thereof 
by  the  appellants,  or  of  gross  negligence  in  them  in  the  collec- 
tion; and  as  to  the  cofibe,  upon  proper  proof  to  dhaige  them. 

This  case  is  citad  hi  iStanM  v.  Jfosoa,  24  Giatt.  4M^  as  to  the  pointy  thai 
when  aoooonts  aie  iinliiiiTriiilsttii  aad  disputed  hotwesB  the  partiei^  inlsnst. 
Btooold  not  be  aDoived. 


OASES 


8UPEEIOE  COURTS 

NORTH   OAROLINA. 


Mablt  V,  Stainbaok. 

lISAakvo  or  thb  Wobd  "EarATs"  nr  a  DEvm.— WImto  »  tMtatoi; 
after  beqiwrts  of  negroes  und  other  personal  property  to  eereral  of  his 
children,  devised  as  follows:  "  Item,  the  rest  of  my  estate,  negroes, 
stock  and  honse*fiimitaie,  to  be  equally  divided  between  my  wife  M. 
H.,  my  son,  H.  H.,  and  my  daoghter,  R.  H.:"  it  was  held,  thai  the 
word  "estate"  comprehended  ail  the  testator  could  dispose  of,  both 
real  and  personal  property.    Ashe,  J.,  doubting: 

EnBonoDiT.  The  joiy  brought  in  a  special  verdict  as  follows: 
"  The  jtaej,  sworn,  find  that  John  Hardiway  died  seised  in  fee 
of  the  premises  in  question;  that  he  executed  his  will  in  due 
form  of  laWy  in  these  words:  '  Jn  the  name  of  God,  I,  John 
Hardiwajy  of  the  county  of  Brunswick,  being  in  peifect  sense 
and  sound  memory,  do  make  this  my  last  will  and  testament, 
revoking  all  others.  My  soul  I  commit  to  Christ,  who  redeemed 
it,  my  body  to  be  decently  buried,  and  for  my  estate  that  God 
has  blessed  me  with,  I  give  as  follows,  to  wit:  I  give  to  my 
daughter^  Frances  Oaudel,  the  following  negroes:  Little  Tom, 
David,  Burnett,  Hany,  Sue,  Sterling,  to  her  and  her  heirs,  for- 
ever. Item,  I  give  to  my  son,  Marcus  Hardiway,  the  foLowing 
negroes:  Chneat  Tom,  Isabel,  Sam,  Little  Hannah,  Bob,  Franks 
to  him  and  his  heirs,  forever.  Item,  I  give  to  my  daughter » 
Sarah  Hardiway,  the  following  negroes:  Nat,  Lucy,  Lydia» 
Jane,  Sal,  Senos,  to  her  and  her  heirs,  forever.  Item,  I  give 
to  my  daughter,  Nancy  Hardiway,  the  following  negroes:  Patty» 
Claris,  Let,  Little  Peg,  Old  Hannah,  Old  Lewis.  Item,  I  do 
also  give  to  my  son,  Marcus  Hardiway,  one  horse  known  by  the 

So 
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name  Dick,  and  one  feather-bed,  and  to  mj  daoghter,  Frances 
Caudel,  the  filly  known  by  the  name  of  Mark  Anthony.  Item, 
the  rest  of  my  estate,  negroes,  stock  and  honse-fumitare,  to  be 
equally  divided  between  my  wife,  Mary  Hardiway,  and  my  son, 
Hartnell  Hardiway,  and  daughter,  Bebecca  Hardiway.  I  like- 
wise do  appoint  my  son,  Marcus  Hardiway,  and  William  Caudel, 
my  executors.  Whereunto  I  have  set  my  hand,  and  fixed  my 
seal,  this  ninth  day  of  December,  in  the  fourth  year  of  our  com- 
monwealth. '' JOBH  HaBDEWAT.     [L.8.] 

"Teste: 

"WnuAK  Habbbboh, 

"  BOBB  X  ST£WA]Kr, 
mark 

"Jambs  Owbn/' 

That  he  died  in  the  year  1779,  leafing  Marcus  Hardiway,  his 
eldest  son,  and  heir  at  law,  and  one  of  his  executors;  that 
Marcus  Hardiway  died,  having  entered  on  the  premises;  that 
the  plaintiff  is  lessor  of  the  co-heirs  of  said  Marcus.  They  fur- 
ther find  that  the  defendants  are  lessees  of  the  widow  Maiy 
Hardiway,  since  Mazy  Clark,  and  her  children,  HartneU  Hardi- 
way and  Bebecca,  in  said  will  mentioned/' 

Taylor,  for  the  defendant. 

Moore,  for  the  lessors  of  the  plaintiff. 

Williams,  J.,  was  decidedly  of  the  opinion  that  the  word 
^*  estate"  comprehended  all  amaa  could  dispose  ofyieal  as  well 
MM  personal. 

AsHBy  J.,  doubted. 

Bradford  v.  Hill. 

BOUVDABIBS  w  Dbbd,  How  Dbtbbminbd.— Wheie  boandaries  an  ex- 
^moil  in  deeds  and  patents,  the  oouzaes  and  diitsnws  mentioiied 
therein  must  oontiol,  except  where  a  natural  bomidaiy  is  indieated,  or 
when  marked  lines  and  oomexs  can  be  proved  to  have  been  made  at 
the  original  survey. 

EnDOTMnr.  Hill  claimed  under  a  deed  to  Bustin,  the  boun- 
daries in  which  were  expressed  as  follows:  Beginning  on  Fish- 
ing creek,  thence  east  three  hundred  and  twenty  poles  to  Pol- 
lock's comer,  thence  north  same  number  of  poles  to  Bryant's, 
thence  along  Bryant's  line  west  three  hundred  and  twenty  poles 
to  the  creek. 
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Bryant's  oomer  being  four  degrees  to  the  east  of  north  from 
Pollock's  oomer,  the  line  from  PoUock's  oomer  intersected 
Bryant's  line  considerably  to  the  west  of  Bryant's  comer.  It 
was  proTcn  there  was  an  old  marked  line,  leading  from  Pol- 
lock's to  Bryant's  comer;  bat  that  i^  running  by  the  compass 
from  Pollock's  comer,  north  fifty-four  degrees  east,  which  was 
the  general  course  of  that  line,  the  marked  line  would  be  some- 
times on  one  side,  sometimes  on  the  other  side  of  that  run  by 
the  compass,  whence  it  was  taken  by  the  jury  to  have  been  mn 
by  some  one  after  the  surrey;  the  triangle  formed  by  the  said 
north  line,  part  of  Bryant's  line,  and  a  line  from  Pollock's 
comer  to  Bryant's  comer,  included  the  land  in  dispute. 

It  was  insisted,  for  the  plaintiff,  that  the  use  of  the  word 
north  was  a  mistake  in  the  surveyor,  as  that  line  would  give  but 
about  half  the  complement  of  acres;  that  it  would  not  measure 
the  distance  called  for  in  the  deed,  as  it  would  intersect  Bryant's 
line  before  the  distance  was  gained,  and,  because,  from  this 
point  of  intersection  along  Bryant's  line  to  the  creek  would  be 
only  one  hundred  and  thirty  poles,  whereas  the  deed  called  for 
the  whole  length  of  Bryant's  line,  to  wit:  three  hundred  and 
twenty  poles.  Moreover,  the  true  grammatical  construction  of 
the  words  used  in  the  patent,  to  Pollock's  comer,  thence  to  Bry- 
ant's, determines  the  sense  to  Bryant's  comer,  not  to  Bryant's 
line,  there  being  no  line  antecedently  mentioned. 

By  Oourt,  per  Willlois,  J.  In  all  cases  where  there  are  no 
natural  boundaries  called  for,  the  dispute  must  be  decided  by 
course  and  distance,  or  by  proving  the  line  and  comer;  that 
supposing  the  marked  line  running  from  Pollock's  to  Bryant's 
comer  not  to  be  the  line  run  by  the  surveyor,  there  was  nothing 
but  the  description  of  the  deed  by  courses  and  distances  to 
direct  us;  that,  indeed,  if  the  line  was  terminated  by  a  natural 
boundary,  then  if  the  distance  expressed  in  the  deed  was  shorter 
than  the  distance  to  the  natural  boundary,  the  distance  expressed 
in  the  deed  would  be  disregarded.  It  is  true  mistakes  have 
been  committed  by  surveyors,  but  on  account  of  the  great 
danger  there  would  be  of  controlling  deeds  by  parol  testimony, 
they  must  be  adhered  to,  unless  in  cases  of  very  obvious  mistake, 
and  where  the  evidence  of  the  mistake  is  of  a  nature  hardly 
capable  of  deceiving  us,  as  where  there  was  a  line,  and  marked 
trees,  and  a  comer,  which  could  be  proven  to  be  the  line  run 
by  the  surveyor;  in  which  case  the  mistake  should  not  preju* 
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dice,  for  there  would  be  not  only  parol  eyidence  to  control  the 
deed,  but  the  additional  evidence  also  of  the  marked  lines  and 
corners,  where  nature  itself  would  lend  its  aid  to  evince  the 
error,  bj  the  appearance  of  the  line  and  in  proving  its  age. 
Verdict  for  the  plaintiff. 

A  similar  point  came  before  the  court  snbeeqnently  in  PoUoek  v.  Harris^ 
1  Hayw.  252,  and  in  Anon.  v.  Beatty,  Id.  376.  In  the  former  case  it  waa 
held  that  when  a  natural  boundary  and  courses  and  distances  are  all  given 
in  a  deed,  the  natural  boundary  will  prevail  in  cases  of  variance,  and  in 
doubtful  cases  a  regard  to  this  preference  must  always  be  observed.  In 
the  latter,  it  was  held,  that  if  a  course  and  a  distance  be  caUed  for  in 
a  deed,  terminating  at  a  natural  boundary,  there  the  line  must  terminate, 
whether  it  exceed  or  fall  short  of  the  distance  mentioned  in  the  deed.  If 
a  course  and  distance  be  called  for,  and  there  is  no  natural  boundary,  nor 
marked  line,  the  course  and  distance  will  prevail;  but  if  there  be  a  marked 
line  and  comer  variant  from  the  course  and  distance,  the  marked  h'ne  and 
comer  must  be  pursued.  See  the  case  of  ffamUUm  v.  Cawood^  p.  378»  where 
a  similar  point  is  decided.  In  Cherry  v.  8I0M9  Adm*r,  3  Murph.  82,  there 
28  an  able  review  of  the  cases,  from  which  the  chief  justice  deduces  four 
rules,  as  follows:  1.  That  whenever  a  natural  boundaiy  is  called  for,  in  a 
patent  or  deed,  the  line  is  to  terminate  at  it,  however  wide  of  the  ooune 
called  for  it  may  be;  or  however  short  or  beyond  the  distance  specified;  2. 
Wherever  it  can  be  proved  that  there  was  a  line  actually  run  by  the  sur- 
veyor, was  marked  and  a  comer  made,  the  party  chdming  under  the  patent 
or  deed,  shall  hold  accordingly,  notwithstanding  a  mistaken  description  of 
the  land  in  the  patent  or  deed;  8.  Where  the  lines  or  courses  of  an  adjoin- 
ing tract  are  called  for  in  a  deed  or  patent,  the  lines  shall  be  extended  (•> 
them,  without  regard  to  distance,  provided  those  lines  and  courses  be  suffi- 
ciently established,  and  no  other  departure  be  permitted  from  the  words  of 
the  patent  or  deed,  than  such  as  necessity  enforces,  or  a  true  construction 
renders  necessary;  4.  Where  there  are  no  natural  boundariee  eaUed  for,  n» 
marked  trees  or  comers  to  be  found,  nor  the  places  where  they  once  stood 
ascertained  and  identified  by  evidence;  or  where  no  lines  or  couises  of  an 
adjacent  tract  are  called  for;  in  all  such  cases,  we  are  of  wenewrity  confined 
to  the  oooiMs  and  distances  descxibed  in  the  patent  or  deed* 


State  v.  Bbown. 

a  Haswood^  100.1 

Fbopssit  Btolkn  in  One  State,  Cabbied  to  ANOTBEBi— A  hone 


stolen  in  one  state  or  territory  and  earned  into  another,  wiil  not  make 
it  a  felony  in  the  latter  state. 
Special  Yebdict.—A  special  verdict,  which  states  the  felonioua  taking  in 
one  state,  and  the  taking  continued  into  another,  cannot  be  supported 
as  a  felonious  taking  in  the  latter. 

Indiotment  for  stealing  a  horse  in  the  county  of  Bnrjce.    The 
jury  found,  specially,  that  the  felony  was  committed  in  the  ter> 
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ritory  soutli  of  the  Ohio,  and  that  the  trespass  was  continued 
into  this  state,  where  he  was  taken. 

The  attorney-general  cited  Hale's  PL  Cr.  507,  508,  and  Haw. 
P.  0.  90,  and  insisted  that  as  the  asportation  into  another 
county  is,  in  law,  a  new  taking  in  this  latter  county,  so  a  taking 
out  of  this  state  and  an  asportation  into  it  is  a  new  taking  here, 
so  that  the  prisoner  is  guilty  of  felony  here.  He  cited  a  case 
which  he  had  from  the  information  of  Mr.  Ayery,  who  was  now 
present  and  affirmed  it,  that  while  he  was  attorney-general,  a 
man  was  tried,  at  Hillsborough,  who  had  stolen  a  horse  in  Vir- 
ginia and  brought  it  into  this  state;  this  appearing  in  evidence, 
it  was  doubted  whether  he  was  guilty  of  felony  against  the  law 
of  this  state.  But  H.  H.  P.  0.  being  cited  and  relied  upon, 
the  court,  upon  deliberation,  were  of  opinion  that  it  was  a  felony 
punishable  by  the  laws  of  this  state,  and  the  man  was  hanged. 

Ashe,  J.  If  this  man  were  tried  and  condemned  here,  or 
tried  and  acquitted  here,  would  the  sentence  of  this  court  be 
pleadable  in  bar  to  an  indictment  preferred  against  him  in  the 
territory  south  of  the  Ohio?  I  think  it  would  not;  because  the 
offense  against  the  laws  of  this  state,  and  the  offense  against 
the  laws  of  that  country,  are  distinct,  and  satisfaction  made 
for  the  offense  committed  against  this  state  is  no  satisfaction 
for  the  offense  committed  against  the  laws  there.  The  conse- 
quences, then,  of  trying  this  man  here,  and  condemning  him, 
will  be  that,  if  a  man  steals  a  horse  in  one  part  of  the  continent, 
and  goes  with  it  to  another,  through  several  states,  the  culprit, 
according  to  the  scTeral  laws  of  each  state,  being  guilty  of  a 
taking  in  each,  may  be  cropped  in  one,  branded  and  whipped 
in  another,  imprisoned  in  a  third,  and  hanged  in  a  fourth,  and 
all  for  one  and  the  same  offense.  This  is  against  natural  justice, 
and  therefore  I  cannot  belicTeit  to  be  law.  When  a  man  steals 
in  this  state,  and  carries  the  thing  stolen  into  another  county, 
he  is  guilty  of  the  same  offense,  and  punishable  in  the  same 
degree  and  by  the  same  law  in  the  latterasin  the  former  county, 
and  is  punishable  but  once;  if  conyicted  or  acquitted  in  the 
latter  county,  he  may  plead  autrefoia  convict  or  acquit  of  the 
siEune  felony  before,  when  indicted  in  the  former;  which  shows 
that  the  law  considers  the  felony  that  was  committed  in  the  first; 
otherwise  it  could  not  be  pleaded  as  the  same  in  the  case  before 
mentioned.  Now,  if  the  felony  in  this  state  is  the  same  felony 
that  was  committed  in  the  territory  south  of  the  Ohio,  then  it 
is  a  felony  against  the  laws  of  the  territory,  and  punishable 
there  by  pillory,  branding  and  whipping,  and  not  by  death.    It 
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would  be  Btiange,  then,  to  say  he  should  be  pumshed  here  with 
death  for  an  offense  against  the  laws  of  another  state,  which 
punishes  only  with  infamy.  This  is  my  opinion  upon  the  reason 
of  the  case,  as  it  now  occurs  to  me,  and  I  am  confirmed  in  it 
by  looking  into  Hawkins'  Pleas  of  the  Grown,  where,  after 
stating  the  same  doctrine  as  it  is  stated  in  H.  H.  P.  0.,  relative 
to  the  asportation  being  a  new  taking,  he  says:  But  if  a  piracy 
be  committed  on  the  sea,  and  the  goods  be  brought  to  land,  the 
pirate  cannot  be  indicted  as  a  felon,  because  the  original  felony 
was  not  within  the  cognizance  of  the  common  law,  and  why? 
Because  not  committed  within  the  extent  of  those  limits  that 
are  subject  to  the  law  of  England.  So  here  this  offense  has  not 
been  conmiitted  within  the  territoiy  subject  to  the  laws  of  this 
state,  and  therefore  the  prisoner  is  not  liable  to  be  punished  by 
these  laws.  I  think  we  cannot  pass  judgment  upon  him,  how- 
ever worthy  he  may  be  of  death.  I  cannot  remember  the  case 
cited  by  Mr.  Avery,  and  I  think  he  must  be  mistaken.  Also, 
for  another  reason  we  cannot  pass  judgment  against  the  pris- 
oner; this  special  verdict  states  at  first  that  the  felony  was 
originally  committed  in  the  territory  south  of  the  Ohio,  then 
that  the  taking  was  continued  into  this  state;  but  it  does  not 
state  the  felonious  taking  to  be  continued  into  this  state.  And 
therefore  we  cannot  say  that  the  taking  spoken  of  by  the  jury 
was  a  felonious  taking,  and  without  a  felonious  taking  the  pris- 
oner cannot  be  guilty  of  the  crime  laid  in  the  indictment. 

WnjiAMS,  J.,  concurred. 
Prisoner  discharged. 

Wharton,  in  hia  work  on  Criminal  Law,  seo.  210,  says:  "As  will  be  here* 
after  more  fully  seen,  when  goods  are  stolen  in  one  covntry,  and  bronght 
by  the  thief  into  another  country,  the  latter  conntry,  by  the  English  com- 
mon law,  has  no  jurisdiction."  As  an  exception  to  this  doctrine,  he  men- 
tions cases  in  several  states  that  held  a  jurisdiction  did  exist  at  common 
law,  and  cites  this  caae  from  North  Carolina,  as  maintaining  the  jurisdic- 
tion at  common  law !  But,  it  is  seen,  the  very  opposite  doctrine  is  held  in 
the  case.  Bishop,  Cr.  Law,  sec.  141,  more  correctly  says:  "In  an  old  Eng- 
lish case,  when  goods  seized  piratically  on  the  ocean  were  carried  by  the 
thief  into  a  county  of  England,  the  common  law  judges  refused  to  take 
cognizance  of  the  larceny,  and  committed  the  offender  to  answer  to  the  ad- 
miralty, 'because,'  said  they,  'the original  act,  namely,  the  taking,  was 
not  any  offence  whereof  the  common  law  taketh  knowledge,  and  by  conse- 
quence, the  bringing  of  them  into  a  county  could  not  make  the  felony  punish- 
able by  our  law,  and  the  doctrine  has  been  since  applied  in  England,  to 
goods  stolen  both  in  other  parts  of  the'  king's  dominions,  and  in  foreign 
countries.  •  •  •  This  doctrine  has  been  followed  by  the  courts  in  New 
York,  New  Jersey,  Pennsylvania,  North  Carolina,  Tennessee,  Indiana^ 
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LouiBiano,  and  Nebraska.  It  has  been  discarded  and  the  opposite  held  in 
Connecticnt^  Vermont,  Maine,  Mississippi,  Iowa,  Kentucky,  Nevada,  Illi* 
nois,  and  Oregon." 


HOUSSR  V.  REYNOLDS. 

[1  Haxwood,  114.) 

Computation  of  Time.— From  the  day  of  the  date,  and  from  the  date, 
signify  the  same  thing,  and  may  either  include  or  exclude  the  day,  ac- 
cording to  the  intent 

Ejeotmbnt.  At  the  last  term  of  this  ooarfc,  this  ejeotment 
came  on  to  be  tried,  and  the  jury  were  impaneled  and  charged, 
but  before  any  eyidence  given,  WiUiarm*,  for  the  defendant, 
took  an  exception  to  the  form  of  the  declaration,  which  stated 
the  demise  to  have  been  made  on  the  fifteenth  day  of  Septem- 
ber, in  the  year  of  our  Lord,  1791,  to  have  and  to  bold  from 
the  said  fifteenth  day  of  September,  for,  and  during  the  term 
of  five  years;  and  that  afterward,  to  wit:  on  the  same  fifteenth 
day  of  September,  in  the  year  aforesaid,  the  casual  ejector  en- 
tered, and  ousted  the  plaintiff,  who  bad  entered  on  that  day  by 
virtue  of  the  said  lease.  The  exception  was,  that  the  plaintiff 
had  entered  and  was  ousted  before  the  commencement  of  his 
lease;  he  argued  that  the  words,  from  the  date,  or  henceforth, 
are  inclusive  of  the  day,  but  from  the  day  of  the  date  are  ex- 
clusive; and  cited  Go.  Litt.  46;  Bull.  105, 106,  and  many  other 
old  cases.  For  the  plaintiff  were  cited  the  case  of  Pugh  v.  Ttie 
Duke  of  Leeds,  reported  by  Oowper,  and  Bunnigton  on  Eject. 
85. 

Judge  Williams  was  then  of  opinion  that  the  words  from  the 
day  of  the  date,  both  according  to  the  true  acceptation,  and 
more  especially  according  to  the  legal  meaning,  are  exclusive 
of  the  day,  and  consequently  that  the  ouster  was  before  the 
plaintiffs  title  commenced,  and  nonsuited  the  plaintiff.  But 
next  day  a  new  trial  was  granted,  that  the  plaintiff  might  ob- 
tain an  order  to  amend  so  as  to  bring  on  the  argument  at  the 
ensuing  term,  when  there  would  be  more  judges  present,  before 
whom  the  point  might  undergo  a  thorough  examination,  and 
become  settled. 

After  a  very  lengthy  argument  on  both  sides^  in  which  no 
new  authorities  were  adduced,  the  court  having  taken  time  to 
advise,  delivered  the  following  opinion: 

Williams,  J.  I  was  present  at  the  last  term,  and  I  was  then 
very  strongly  of  opinion  that  from  the  day  of  the  date  was  ex- 
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olnsiTe,  but  I  have  since  altered  that  opinion*  In  law,  there  is 
no  fraction  of  a  day.  Date  signifies  the  day  on  which  an  in* 
Btroment  is  deliTered;  and  to  say  from  the  date  ^  the  same 
thing  as  to  say  from  the  day  of  the  date,  and  from  the  date  is 
indusiYe;  from  henceforth  is  indusiTe;  but  it  can  only  mean 
from  this  day  when  the  instniment  is  delivered.  Therefore, 
from  henceforth,  from  the  date,  and  from  the  day  of  the  date, 
must  all  mean  the  same  thing,  and.the  first  of  them  is  admitted, 
on  all  hands,  to  be  inclusive. 

AsHB,  J.  From  is  either  indusive  or  exolusiTe,  as  intended 
by  the  party  at  the  time  of  making  it.  From  such  a  town  to 
such  a  town,  in  respect  to  distance,  must  mean  includve,  other- 
wise in  the  computation  of  distance,  the  space  that  these  towns 
occupy  will  not  be  computud  at  all.  It  is  so  used  in  holy  writ: 
''From everlasting  to  everlasting  thou  art  Gh>d."  So,  also,  in 
poetry:  "  Great  Jove  laughs  from  his  imperial  throne,  to  hear 
the  mortals  boast  of  prowess  not  their  own." 

Moreover,  the  case  cited  from  Oowper  was  intended  to  form 
a  general  rule,  and  to  settle  the  law  for  the  future,  and  is  pecul- 
iarly recognized  in  Bunnington  as  settling  the  law  in  cases  in 
ejectment,  and  establishing  the  andent  distinction  between  the 
terms  from  the  date,  and  from  the  day  of  the  date. 

The  declaration  is  sufBdent. 


Hamilton  v.  Dent. 

[1  Hay^iooo,  UT.] 

Slahdkbous  Words— How  Taxsn.  —  In  an  aedon  d  slander,  words 
bear  that  aigmfication  which  they  hate  in  common  parlance;  hence  to 
chaige  one  with  swearing  falsely  in  conrt  ia  actionable,  as  here  it  will 
be  undentood  to  mean  a  court  having  power  to  administer  an  oath. 

AonoN  of  slander.  The  declaration  stated  that  the  defend- 
ant maliciously  spoke  of  the  plaintiff  these  words:  ''  You  swore 
false  in  two  particulars  in  one  oath  in  court;"  and  that  afterward, 
on  the  same  day  and  year,  spoke  these  other  words:  ''He  swore 
false  in  two  particulars  in  one  oath  in  court,"  meaning  the  county 
court  of  Guilford,  which  is  a  court  of  record.  General  issue 
pleaded,  and  verdict  for  the  plaintiff  for  sixty  pounds  damages. 

Moore,  for  the  defendant,  moTcd  in  arrest  of  judgment  on 
these  grounds  among  others:  That  the  words  in  the  first  count 
were  not  actionable,  and  that  those  in  the  second  were  not  said 
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to  be  spoken  malicioiiBly  or  with  any  ill  motiTe.  On  the  first 
point,  he  argued  that  to  charge  a  man  with  false  swearing  does 
not  necessarily  imply  that  he  was  perjured,  and  for  that  reason 
has  been  held  always  not  actionable;  as  to  say  a  man  is  fore- 
ewom,  which  may  be  in  common  conTcrsation,  or  not  in  a  court 
of  record,  in  either  of  which  case  the  false  swearing  cannot 
amount  to  perjury.  It  is  the  same  thing  to  say  he  is  foresworn 
in  court,  meaning  a  court  which  had  no  jmisdiction  to  admin- 
ister oaths.  4  Bac.  Ab.  488,  484;  4  Bep.  16;  Cro.  El.  429,  788, 
905;  Telv.  8.  C;  Danver's  Ab. 

Af«  to  the  second  count,  if  that  be  bad,  though  the  first  be 
good,  as  the  damages  are  assessed  generally,  the  court  cannot 
know  whether  they  are  assessed  on  the  good  or  bad  count,  and 
the  whole  is  vitiated,  and  no  judgment  can  be  given.  The  second 
does  not  state  matter  sufficient  to  support  an  action;  the  words 
stated  are  not  charged  to  be  malicioudy  spoken,  without  which 
<»rcum8tance  they  are  not  actionable.  3  Bl.  Com.  124,  125;  4 
Bac.  Ab.  515;  4  Bep.  17;  Oro.  Oar.  443;  Oro.  El.  834.  Oro. 
Jac.  126:  Cro.  El.  496,  497;  10  Bep.  139;  2  Bl.  Bep.  750.  The 
words  laid  in  the  second  count  may  be  true,  and  yet  not  amount 
to  a  charge  of  perjury.  4  Bl.  Com.  136;  1  Hawk.  P.  0.  172. 

For  the  plaintiff,  it  was  argued  that  to  say  a  man  was  foresworn 
in  a  court,  implying  such  a  court  as  had  power  to  administer 
oaths  in  a  judicial  proceeding,  was  actionable.  Cro.  El.  135, 
185,  297,  394,  609;  Cro.  Car.  288,  322,  878,  387,  509;  Lutw. 
538.  Ths  modem  rule  is,  that  words  intended  to  defame,  and 
calculated  to  effect  that  purpose,  are  actionable,  contraiy  to  the 
rule  laid  down  in  4  Bep.  15  b.  See  Ld.  Baym.  960;  Oowp. 
278;  Salk.  695.  It  is  a  rule  that  though  the  words  spoken  be 
not  of  themselves  actionable,  yet  if  they  are  followed  by  special 
damage,  the  action  will  lie.  Oro.  Jac.  323;  4  Bep.  17;  Cro.  El. 
846.  Salk.  693;  Bull.  6,  7.  And  in  this  case  plaintiff  suffered 
special  damage  in  losing  the  election  of  representative  to 
the  house  of  commons,  as  he  had  been  before  for  seyeral  years, 
as  was  alleged  in  the  declaration. 

What  is  called  the  second  count,  is  but  the  laying  the  words 
another  way  in  the  same  count;  the  whole  declaration  is  but  one 
count;  and  if  in  the  same  count  some  words  are  actionable  and 
others  not,  and  damages  be  entirely  assessed,  after  verdict  they 
ahall  be  intended  to  have  been  assessed  for  the  actionable  words 
Bull.  8;  Cro.  El.  237;  10  Bep.  130  to  Osbom^a.  case,  131;  Cro. 
Jac.  630;  Cro.  El.  329,  788;  Oro.  Oar.  328;  1  Salk.  119;  2  Cra 
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598.    But  granting  this  is  a  second  count,  the  word  maliciously 
is  not  of  necessity  to  be  inserted.  1  T.  B.  11. 

The  rule  is,  where  the  words  themselyes  are  such  as  to  imply 
malice  it  need  not  be  stated  that  they  were  spoken  maliciously; 
but  where  they  are  such  as  may  reasonably  be  supposed  to  have 
been  spoken  without  malice,  there  they  must  be  laid  to  be 
spoken  maliciously.  And  suppose  that  in  this  case  that  word  ia 
necessary,  yet  as  the  jury  have  found  a  verdict  against  the  de- 
fendant it  must  be  presumed  the  words  were  spoken  maliciously^ 
and  the  defect  in  the  declaration  is  remedied  by  the  verdict. 
Bull.  N.  P.  321,  220;  Salk.  9;  Ld.  Baym.  109,  811,  214;  4  Burr. 
2020;  2  Mod.  213;  3  Mod.  162,  258. 

Ashe,  J.  According  to  the  old  authorities,  words  are  to  be 
taken  in  meliori  sensu  to  discourage  actions  for  slander;  but  now 
the  rule  is  changed,  and  they  are  to  be  taken  to  have  that  signi- 
Qcation  which  they  bear  in  common  parlance;  and  taking  thein 
tu  that  sense  in  the  present  case,  they  clearly  impart  a  charge 
of  perjury. 

Williams,  J.  The  old  authorities  say,  that  the  words  spoken 
must  be  such  as  impute  a  crime  punishable,  yet  there  are  many 
of  these  old  cases  where  actions  of  slander  have  been  maintained 
without  the  assistance  of  this  rule;  as  to  say  of  a  young  lady, 
you  went  to  such  a  place  to  drop  your  stink;  and  besides,  the 
old  authorities  cited  on  the  part  of  the  defendant  go  to 
this,  that  if  the  words  were  foresworn  in  such  a  court,  mention* 
ing  it,  and  that  appears  to  be  such  a  court  as  could  administer 
an  oath,  it  sufficiently  implied  a  charge  of  perjury  to  support 
the  action;  but  if  they  only  charged  him  with  being  foresworn 
in  court,  they  would  not  support  the  action.  The  reason  of  this 
difference  is  that  in  England  there  are  many  courts  which  have 
no  power  to  administer  an  oath,  and  if  the  oath  should  be  ad* 
ministered  and  the  party  swear  falsely,  it  was  not  perjury  accord- 
ing to  the  authorities  cited  from  4  Bl.  Oom.  136;  1  Hawk.  P.  C. 
172;  and  the  court  would  not  intend  the  speaker  of  the  wordiv 
meant  such  a  court  as  could  lawfully  administer  an  oath,  when 
he  had  not  expressly  named  such  an  one;  because  another  rule 
was,  that  words  are  to  be  taken  in  meliori  sensu.  But  these  rea* 
sons  will  not  apply  here;  there  are  no  courts  in  this  country,  of 
course  none  in  the  county  of  Ouilford,  but  such  as  by  law  may 
legally  administer  an  oath;  the  orphan  court  has  been  singled 
out  as  one  that  cannot  administer  an  oath,  but  I  think  the  or- 
phan  court  may  legally  administer  in  regard  to  such  matters  at 
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are  within  their  jnrisdiotioii.  It  will  follow,  therefore,  that  to 
say  a  man  swore  faleely  in  court  in  this  country,  is  the  same  thing 
as  to  say  he  swore  falsely  in  a  court  having  power  lawfully  to 
administer  an  oath  to  him,  and  by  the  old  authorities  them- 
selves  such  word  9  would  support  an  action  amounting  to  a  charge 
of  perjury.    Judgment  for  the  plaintiff. 


See  Beert  V.  Strang,  p.  10,  and  Bue  v.  MUekett^  p.  268^  where  similar  pointo 
were  considered. 


Hunt  v.  Jucks  &  London. 

(1  Raxwood,  178.J 

Evidence  to  charge  one  as  Partner.— General  reputation  is  not  mif- 
fident  to  chai^  a  particular  person  as  partner;  there  must  be  some 
admission  of  his,  or  some  overt  act  to  prove  it 

Interest,  when  allowable. — When  a  person  indebted  to  another  knows 
what  sum  he  is  to  pay,  and  when  he  is  to  pay  it,  he  must  pay  interest. 

Action  on  an  account  stated.  The  declaration  stated  thai 
one  Dunbebbin  had  purchased  tobacco  of  the  plaintiff  without 
paying  therefor;  that  having  died,  and  his  estate  being  difficult 
to  reach,  suit  was  instituted  against  the  defendants  as  surviving 
partners  of  the  firm  of  Jucks  &  Oo.  The  proof  of  the  partner- 
ship depended  upon  the  deposition  of  one  Hooper,  who 
deposed  that  about  the  time  of  the  purchase  there  was  such  a 
firm  as  Jucks  &  Co.,  of  which  deponent,  Dunbebbin  and  Lon- 
don, and  one  other,  were  members;  and  that  to  the  best  of  his 
remembrance  some  of  the  partners  purchased  for  the  company 
a  quantity  of  tobacco  from  the  plaintiff. 

On  behalf  of  the  plaintiff,  a  letter,  written  by  London  or 
Dunbebbin  to  the  plaintiff,  was  produced,  stating  the  account 
•which  was  in  the  name  of  Jucks  &  Oo.  It  informed  the 
plaintiff  that  Jucks  had  the  money  to  pay  the  balance  of  the 
account;  and  the  counsel  for  the  plaintiff  insisted  this  tender 
had  been  made  upon  this  evidence. 

The  Oottet  leit  it  to  the  juiy  to  determine  whether  such  a 
company  existed,  and  whether  the  defendants  had  been  part* 
ners,  and  charged  them  that  the  other  depositions  in  the  cause, 
stating  a  general  reputation  of  the  partnership,  were  not  suf- 
ficient to  charge  Jucks  as  a  partner;  there  must  be  some  con- 
fession of  his,  or  some  overt  act  proving  the  same.  But  if 
they  could  rely  upon  the  aoouraey  of  Mr.  Hooper's  remem- 
Vnmce,  as  he  had  spoken  of  it;  or  if  they  believed  Jucks 
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carried  the  letter,  and  the  money  mentioned  in  it,  and  knew 
how  the  account  inclosed  was  stated,  that  wonld  amoont  to  an 
admission  of  his  being  a  partner,  and  in  that  case  they  shoold 
find  for  the  plaintiff,  otherwise  for  the  defendant  The  jury 
were  also  charged  by  one  of  the  court,  that  wherever  the  debtor 
knows  precisely  what  he  is  to  pay,  and  when  he  is  to  pay  it, 
the  jury  might  give  interest  by  way  of  damages. 
Judgment  for  the  plaintiff  for  the  principal  sum  and  interest. 

A  nmilar  point  as  to  when  interest  is  aUowaUe  came  before  the  court  in 
the  October  term,  1791,  in  the  case  of  State  y.  Bhtmt,  1  Hayw.  4  wben  it 
was  decided  that  whenever  one  perMn  has  the  money  of  another,  and 
knows  what  sum  be  onght  to  pay,  he  mnat  pay  interest  for  the  same. 


Smith  v.  Lawbenos. 

[1  Katwood,  its.] 

8PIGZAL  INDOBSBMSNT.— The  negotiability  of  a  bill  or  note  may  be 
restnined  by  indorsement,  or  by  special  words  in  the  body  of  the  note. 

Action  by  Indobseb. — An  indoraer  may  sustain  an  action  in  his  own 
name,  either  by  striking  out  the  indorsement  or  without  it;  possession 
of  the  note  being  prima/ade  endence  of  payment  to  the  indorsee. 

AoTioir  upon  a  note  under  teal. 

The  declaration  stated  that  the  note  was  dated  since  the  year 
1786,  and  promised  to  pay  the  money  to  the  plaintiff  only. 
Plaintiff  had  indorsed  the  note,  but  the  action  was  commenced 
in  the  name  of  the  original  payee. 

.  Moore f  for  the  defendant,  objected  that  the  plaintiff  ought 
not  to  recover,  as  it  appeared  that  by  the  indorsement  the 
property  or  interest  in  the  note  was  not  in  the  plaintiff,  but  in 
another  person,  the  indorsee. 

Dame,  for  the  plaintiff,  argued  that  as  the  indorsement  of 
a  note  by  special  words  may  restrain  its  future  negotiability, 
2  Doug.  638,  the  same  effect  may  be  produced  by  the  use  of 
special  words  in  the  body  of  the  note.  Then,  in  this  case,  the 
word  ''  only"  meant  to  restrain  the  transfer  of  the  note,  and 
under  the  act  of  1786  the  note  was  not  negotiable,  and  the  in- 
dorsement could  not  operate  as  a  l^gal  transfer. 

By  Court.  The  negotiability  of  a  bill  or  a  note  may  be 
restrained  by  indorsement,  or  by  special  words  in  the  body  of 
the  note  itself;  and  if  it  could  not,  yet,  the  original  payee  having 
the  bill  or  note  in  his  possession,  is  evidence  of  the  note  having 
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been  returned  to  him  by  the  indorser  after  the  indorsement;  and 
if  a  payee  indorses  by  a  general  or  special  indorsement,  and  the 
assignee  cannot  obtain  payment  of  the  drawer,  or  maker  of  the 
bill  or  note,  he  may  call  upon  the  indorser,  and  he  is  compella- 
ble to  pay  the  money  and  take  back  the  bill  or  note;  and  if  in 
such  case  the  indorser  or  payee  could  not  sue  the  maker  in  his 
own  name  because  of  the  indorsement,  he  could  not  recover  at 
all.  He  may  strike  out  the  indorsement,  or  recover  without 
striking  it  out,  his  possession  of  the  bill  or  note  being  evidence 
of  such  a  repayment  until  the  contrary  be  shown.  Show.  163; 
Lutw.  885,  888,  896. 
Judgment  for  the  plaintiff. 

In  Strong  r.  Spear,  1  Hayw.  214,  the  same  pomt  was  determhied  by  this 
eofort,  which  decided  that  an  indorser  may  sostain  an  action  in  hk  own 
name,  the  poopcoBJon  of  the  note  being  pnma/ade  evidence  of  payment  to 
the  indoraee.  See  the  case  of  Gorgerat  v.  McCartp,  and  note  p.  270;  and 
V.  Foreman,  p.  235,  where  the  same  subject  is  considered. 


Pabker  v.  Stephens. 

[1  HATWoaD,S18.] 

EzicuTOB  OMimNO  TO  Plbad  "No  Assets. "—Whaa  an  •eseontor  ot 
administrator  omits  to  plead  "no  assets,"  it  is  an  admission  which  will 
ever  afterward  preclude  him  from  denying  assets  to  satisfy  that  par« 
ticular  demand. 

Practice— Entry  of  Judoxbnt— Exectttion.— The  proper  judgment 
in  such  a  case- is,-  that  the  principal  sum  leoovefed  be  levied  de  boni^ 
ieaUUorie  in  the  hands  of  the  executor,  and  the  coets  de  homie  proprm;^ 
and  upon  the  return  of  the  sheriff  that  there  are  no  goods  of  the  de* 
ceased  in  the  hands  of  the  executor,  then  a  edrejaaae  should  iMue  to 
the  executor  to  show  cause  why  the  execution  for  the  principal  should 
not  be  levied  de  hcmiB  propme.  '    -      * 

AonoH  against  the  defendant  as  administrator  of  Charles 
Stephens,  deceased.  The  defendant  pleaded  the  general  issue, 
a  former  recovery  and  set-off,  on  all  of  which  the  issue  was 
against  him.  Damages  were  assessed  at  ninety  pounds  four  shil- 
lings, and  costs,  sixpence;  and  judgment  entered  against  him,  to 
be  levied  de  bonis  testataria.  KfierifadM  issued,  and  the  sherifi 
returned  thereupon,  that  there  was  no  property  of  the  intestate 
to  be  found.  Upon  this  the  plaintiff  obtained  a  scire  facias  for 
the  defendant  to  show  cause  why  the  plaintiff  should  not  have 
judgment  to  be  levied  de  bonis  proprOs.  The  cause  now  came 
on  for  argument. 
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On  the  part  of  the  defendant,  it  was  argued  that  the  scire  fa- 
cia8  was  irxegnlar  and  improper,  becaose  the  first  judgment 
should  have  been  de  bonis  iettaioris  si,  eisinon  de  bonispropriisf 
that  the  oourt  would  not  now  aid  the  plaintiff  in  a  ease  like  the 
present. 

By  OouBT.  We  must  depart  from  the  settled  roles  of  law  to 
avoid  an  inconyenience  in  a  particular  case.  It  is  better  for 
the  individual  to  Huffer  that  inconTenience,  than  that  the  publio 
should  suffer  a  general  mischief,  by  having  the  rules  of  law 
rendered  arbitrary  and  uncertain.  The  rule  of  law  is  well 
known,  that  an  omission  on  the  part  of  the  ezeeutor  or  admin- 
istrator to  plead  want  of  assets,  is  a  confession  of  them,  so  that 
he  can  never  afterward  be  permitted  to  say  he  had  no  assets  to 
satisfy  that  demand. 

The  proper  judgment  in  such  ease,  is  to  be  levied  de  bonis 
tesiaioris,  for  the  law  will  not  presume  there  are  no  assets,  when 
Admitted  by  the  executor  that  there  are,  until  it  shall  appear 
upon  the  return  of  the  officer:  Godd.  199,  sees.  7  and  8.  The 
costs  of  the  first  judgment  are  to  be  levied  de  bonis  propriis^  be- 
cause having  assets  of  the  deceased  in  his  hands,  he  ought 
therewith  to  have  satisfied  the  debt,  and  not  have  incurred  the 
costs  of  a  suit;  which,  as  they  must  necessarily  be  paid  by  some 
one,  now  the  suit  has  been  commenced,  are  justly  charged  upon 
him  who  hath  occasioned  them,  and  not  on  the  estate  of  the  in- 
testate; and  therefore,  in  such  case,  the  true  method  of  enter- 
ing the  judgment  is  this,  the  principal  to  be  levied  de  bonis  tesU^ 
toris,  and  the  costs,  amounting  to  so  much,  to  be  levied  de  bonis 
proprUs,  And  the  judgment  to  have  execution  de  bonis  proprUs 
for  the  principal,  is  always  a  subsequent  judgment  founded 
upon  the  scire  facias.  This  judgment  was  therefore  well  en- 
tered, and  this  scire  facias  wdl  brought  upon  the  return  the 
sheriff  hath  made,  and  the  plaintiff  must  have  judgment  accord- 
ing to  the  scire  facias:  Yide  Office  Ex'rs.  165-172. 

Bm  FUU  V.  Msbku,  ^  ilO^lora  dedrion  on  a  dmHar  poiuL 
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Glisson  v.  Newton's  Exscutobs. 

[1  Haxwood,  as.] 

Ububious  Aobeement. — An  award  was  made  that  the  defendant  should 
pay  to  the  plaintiff  a  certain  sum;  bat  at  the  day  of  payment^  not  haT* 
ing  the  money,  he  agreed  with  the  plaintiff  to  give  more  than  six  per 
cent,  for  indolgence.  A  bond  was  giyen  for  the  principal  sum;  and  the 
amovnt  above  the  legal  interest  was  paid  partly  in  money,  and  a  note 
given  for  the  balance.  Upon  an  action  on  the  bond,  it  was  held  that 
the  transaction  was  nsorions  and  the  bond  void. 

DsBT  tipon  a  bondy  and  the  statute  of  usoxy  pleaded.  It  ap- 
peared in  evidence  that  dispates  existed  between  the  plaintiff 
and  defendant  relatiye  to  a  tract  of  land;  that  they  a^preed  to 
aubmit  these  disputes  to  arbitiation ;  that  the  arbitxatoiB  awarded 
Olisson  to  give  possession  of  the  land  to  Newton  at  a  prefixed 
day,  and  that  on  the  same  day  Newton  should  pay  Glisson 
ninety  pounds.  On  the  day  appointed,  Newton  being  unable 
to  pay  the  money,  proposed  that  Glisson  should  giye  him  about 
eleven  months  longer,  and  for  that  forbearance  he  would  give  a 
premium  of  twenty-five  dollars,  and  pay  the  legal  interest  be- 
sides. This  proposal  was  accepted  by  Glisson;  whereupon  the 
bond  in  question  was  drawn,  payable  at  a  day  about  eleyen 
months  from  the  date,  and  Newton  paid  down  ttiirteen  dollars, 
and  gave  a  separate  note  for  the  balance  of  the  twentj-fiye  dol- 
lars. 


Slade,  for  the  plaintiff,  argued  that  this  was  not  usury  to  avoid 
the  bond.  Usury  could  only  be  committed  on  the  loan  of 
money,  and  this  was  but  giving  a  further  day  of  payment  for  a 
sum  already  due:  Cowp.  113,  772.  Nor  does  this  bond  come 
within  the  act  against  usury,  there  being  nothing  reserred  or 
taken  more  than  the  lawful  interest. 

Sampson,  for  the  defendant.  Giving  a  debtor  time  to  pay  is 
SB  much  a  loan  for  that  time,  within  the  meaning  of  the  act,  as 
if  that  much  money  had  been  actually  advanced.  In  this  case, 
there  is  a  reservation  upon  the  contract,  the  parent  of  the  bond, 
to  give  a  day  of  payment  of  more  than  the  law  allows.  The 
taking  of  a  separate  security  for  the  excessive  sum  cannot  evade 
the  act;  1  Haw.  P.  0.  348;  Boberia  v.  Tremam,  2  Oro.  507,  and 
Doug.  235. 

By  GouBT.  We  have  considered  this  case  with  attention,  and 
bave  looked  over  the  authorities  upon  the  subject,  as  well 
ihose  cited  at  the  bar,  as  also  a  case  in  3  Term,  853,  and  other 
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cases  found  in  the  different  reporters.  We  have,  in  fact,  been 
averse  to  declaring  this  to  be .  a  case  pf  usury  within  the  act^ 
because  in  that  event  the  principal  ^um  secured  by  this  bond, 
which  is  a  just  debt,  will  be  lost,  as  well  as  the  unlawful  interest 
secured  by  the  note,  but  the  authorities  in  the  books  are  too 
strong  to  be  surmounted.  Any  shift  or  device  whatsoever,  to 
take  more  than  the  interest  allowed,  and  particularly  the  device 
of  securing  the  principal  and  interest  by  distinct  assurances,  is 
incompetent  to  the  purpose  of  taking  the  case  out  of  the  opera- 
tion of  the  act.  If  the  contract  itself  is,  upon  the  whole  face  of 
it,  a  contract  to  have  a  greater  premium  than  the  law  allows,  it 
is  void,  whether  it  remains  a  parol  contract  or  becomes  clothed 
with  legal  solemnities;  as  is  also  every  security  or  assurance 
founded  upon  it,  whether  one  only,  or  more.  This  is  the  true 
meaning  of  the  act.  Without  any  adjudged  case,  we  should  be 
bound  to  decide  in  the  same  manner.  Were  the  act  to  be 
evaded  by  so  simple  a  contrivance  as  that  of  taking  two  securi- 
ties, the  One  for  principal,  the  other  for  the  unlawful  premium, 
it  would  answer  no  purpose  whatsoever.  The  thirteen  dollars 
received  is  above  the  rate  allowed  bylaw,  and  should  we  decide 
that  the  contract  is  not  usurious,  so  as  to  avoid  the  bond  im* 
mediately,  the  defendant  may  sue  for  the  double  value,  upon 
the  last  dause  of  the  act.  Wherefore,  let  judgment  be  for  the 
defendant,  and  it  v^as  entered  accordingly. 


Avert  v.  Moore's  Executors. 

[1  Hatwdod,  so.] 
GONVBBSIOK    BT   TESTATOR,   ACTION    AGAINST   EXECUTOBS   WOJL^Ajk 

action  of  trover  will  lie  against  execnton  for  a  conversion  by  the  tea- 
tatoT,  although  the  estate  may  not  be  benefited  by  sach  oonvemon. 

AcnoN  of  trover.    Plea,  not  guilty,  and  special  verdict  foimd. 

It  appeared  that  Avery  left  the  horse  in  question  in  the  pos- 
session of  one  James  McCay;  that  two  men  came  with  a  bill  of 
sale,  and  claimed  him;  that  McOay  refused  to  deliver  him;  that 
they  then  applied  to  Moore,  who  was  justice  of  the  peace,  to 
have  the  horse  delivered  to  them;  that  on  their  swearing  that 
the  horse  was  their  property,  he  gave  them  an  order  for  his  de- 
livery, which  McCay  disregarded;  upon  which  Moore,  in  a 
passion,  took  hold  of  the  bridle,  and  delivered  the  horse  to 
them  himself,  and  they  led  him  away.  Moore  died,  and  Avery 
brought  this  action  against  his  executors. 
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WnxiAicB,  J.  We  have  decided  in  many  instances  that  an 
action  of  troyer  will  lie  against  executors,  but  that  was  in  cases 
where  it  appeared  the  estate  of  the  testator  had  been  benefited 
by  the  conyersion  of  the  thing  that  was  the  subject  of  the  con- 
test. As  if  a  man  take  my  horse,  and  sell  him,  or  kill  my  bul- 
lock, or  my  sheep,  and  eat  him;  here  the  estate  of  the  testator 
is  benefited;  it  saved  the  expense  of  the  purchase.  But  the  de- 
cisions haye  never  gone  so  far  as  to  make  the  action  supportable 
against  executors  in  a  case  like  the  present,  where  the  testator 
disposed  of  the  property  without  receiving  any  benefit  from  it; 
yet  no  case  has  ever  negatived  the  position  that  trover  will  lie 
even  in  such  a  case  as  this. 

Hatwood,  J.     TroU  v.  Hamlin  decides  that  an  action  will  net 
lie  against  executors  where  the  plea  is  not  guilty.    I  am  ixjh 
clined  to  think  that  where  it  is  a  part  of  the  judgment  as  for- 
merly rendered,  quod  defendena  capiahir,  the  action  will  not  lie 
against  executors.    Judgments  formerly  concluded  that  the  de- 
fendant either  should  be  in  miaericordia,  or  that  he  should  be 
fined  et  quod  capiatur  pro  fine,  and  this  was  in  the  nature  of  a 
punishment  to  which  executors  were  never  liable.    They  suc- 
ceed to  the  estate,  and  become  subject  to  such  actions  only  as 
demand  a  satisfaction  from  that,  not  to  the  offenses  and  pun- 
ishments due  to  their  testators^  and  the  judgment  in  the  action 
of  trover  is  not  quod  capiaiur :  8  Bep.  59  b.    It  was  in  sub- 
stance only  an  action  of  property.    If  this  position  be  true,  the 
reason  why  an  action  will  not  lie  against  executors  will  not  ap- 
ply to  this  case.    There  have  been  many  decisions  in  this  coun- 
try that  the  action  of  trover  will  lie  against  executors;   and 
the  reason  they  have  gone  upon  is  generally  stated  to  be 
that  the  estate  of  the  testator  ought  to  be  liable  where  it  has 
been  benefited  by  the  conversion.    The  example  is  usuaUy  put 
of  killing  my  bullock  and  eating  him,  or  taking  my  bullock  and 
selling  him.    But  I  can  see  no  difference,  in  point  of  justice, 
between  these  examples  and  that  of  taking  my  bullock,  and  giv- 
ing him  away,  so  that  the  owner  loses  him ;  the  injuiy  to  the  owner 
is  as  great  in  the  latter  instance  as  in  the  former.    At  the  last 
Wilmington  term,  the  court  had  such  a  case  under  considera- 
tion, and  decided  against  the  execntorB,  and  against  the  case  of 
TroU  v.  Eamlm,  upon  the  authority  of  the  cases  formerly  de- 
cided in  this  country.    One  great  reason  of  that  decision  was 
to  prevent  a  defect  of  justice;  for  where  the  property  is  tor- 
tiously  taken,  and  disposed  of,  or  given  away,  as  here,  the 

action  upon  the  case  for  an  asBumpmi  will  not  lie  against  the 
36 
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ezecators,  trespass  will  not  lie  against  the  executors,  and,  if 
trover  will  not,  the  injured  party  is  without  redress,  although 
it  is  evident  some  action  of  property  should  be  maintainable. 
We  will  consider  further  of  this  case. 

Afterward,  at  the  next  term,  Wuxjamb  and  Haywood,  JJ., 
certified  that  this  action  was  maintainable  against  the  executors, 
and  directed  the  clerk  to  enter  up  judgment  and  to  issue 
execution  thereupon. 

In  Dtercfw  v.  Mfm€%  Exn,,  1  Hayw.  21,  the  ooort^  consisting  of  Aahe,  and 
Williams,  JJ.,  decided  that  trover  would  lie  against  executois  for  a  con- 
veision  in  the  life-time  of  their  testator,  citing  Cowp.  371;  4  Mod.  404;  and 
a  similar  decision  was  made  in  Clark  v.  Kenans  1  Hayw.  90S. 

It  was  a  maxim  of  the  common  law  that  aeUa  per90wiU$  morUur  cum 
per&ona,  3  BL  Com.  302;  Ck>wp.  371-377;  3  Woodes.  Lect.  73;  Yin.  Abr. 
Exn.  123;  Wms.  on  Exra.  1728.  Chitty  says  (1  Plead.  79):  "At  common 
law  in  caae  of  injuries  to  personal  property,  if  either  party  died,  in  general 
no  action  conid  be  supported,  either  by  or  against  the  personal  representa- 
tives  of  the  parties  where  the  action  mnst  have  been  in  form  ex  ddieto,  and 
the  plea  not  guilty;  but  if  any  contract  could  be  implied,  as  if  the  wrong- 
doer converted  the  property  into  money,  or  if  the  goods  remained  in  specie 
in  the  hands  of  the  executor  of  the  wrong-doer,  oMim^wtf  for  money  had 
and  received  might  be  supported  at  common  law  by  or  against  the  executors 
in  the  former  case,  and  trover  against  the  executors  in  the  latter:"  Cowp. 
374;  Mason  v.  Dixon,  Latch,  168;  CfhamberkUn  v.  WUUamion,  2  M.  &  & 
415;  MiddUton  v.  Robmaon,  1  Bay,  58;  Cowper  v.  Onuie,  4  Halst  173; 
WatBon  V.  Loop,  12  Tex.  11.  In  NetUet  v.  BameU,  8  Port.  (Ala.)  181,  it  is 
held  that  trover  where  property  has  been  converted,  or  an  action  for  money 
had  and  received  on  an  implied  contract,  waiving  the  ii^ury,  may  be  main- 
tained against  an  executor  or  administrator,  where  the  property  has  been  sold 
by  a  testator  or  intestate;  and  if  the  property  be  in  spede  in  the  hands  of 
the  personal  representative,  he  can  be  made  personally  amenable  for  it 

This  case  in  North  Carolina  seems  to  go  further  than  the  authorities  will 
warrant  in  allowing  an  action  against  the  executors.  In  United  Statm  v. 
Daniel,  6  How.  11,  McLean,  J.,  in  giving  the  opinion  of  the  court,  says: 
"  If  the  person  chaiged  has  secured  no  benefit  to  himself  at  the  expense  of 
the  sufferer,  the  cause  of  action  is  said  not  to  survive;  but  where  by  meana 
of  the  offense  property  is  acquired  which  benefits  the  testator,  there  aa 
action  for  the  value  of  the  property  shall  survive  against  the  exeeaton.'* 
See  further  on  this  point:  Wms.  on  Exrs.  1730;  1  Saund.  217»  note  l| 
CfroKUkT.PI^wgptan  lSlia«k454;  WiOmr t.  GOmmrt,  21  FIA.  VOi 
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HoDQEs  V.  Blount. 

[1  Batwood^  43JL} 

P0S8B88I01I  OF  FB0PKBT7  SoLD,  EviDENCB  OF  FSAua— When  property^ 
sold  by  an  absolate  bill  of  sale,  remaina  in  the  poflocarion  of  the 
vendor,  it  is  evidenoe  of  fraud;  and  eo  is  a  ftulnie  to  register  the  bill 
of  sale,  till  long  after  its  execation,  conpled  with  an  offisr  on  the  pari 
of  the  yendor  to  antedate. 

Action  of  reploTin. 

It  appeared  that  on  the  sixteenih  of  May,  1789,  LaadterBold 
to  the  plaintiff,  the  negro  in  qaeetion.  Lassiter  derived  his 
title  under  Lucas,  who  made  a  bill  of  sale  to  Bajford,  on  the 
tenth  of  August,  1788.  The  defendant,  Blount,  who,  in  fact, 
acted  for  Worselej,  the  real  defendant,  produced  a  bill  of  sale 
from  the  same  Lucas  to  Worselej,  dated  the  fifth  of  March, 
1788.  It  was  proved  Bajf  ord  gave  a  valuable  consideration. 
No  consideration  on  the  part  of  Worselej  was  proven,  and  the 
negro  was  in  the  possession  of  Lucas  on  the  fifth  of  March, 
1788;  Lucas  having  been  sued  and  given  bail,  thej  were  about 
to  surrender  him  when  he  offered  to  give  them  a  bill  of  sale 
of  the  negro,  and  to  antedate  it  so  as  to  give  it  a  preference  to 
Bajford's. 

Bj  OouBT.  It  is  alleged  that  the  bill  of  sale  to  Worselej 
is  fraudulent,  and  if  it  is,  the  law  sajs  it  is  void.  It  is  not  suf* 
ficieut,  however,  to  allege  fraud;  it  must  be  proven,  either 
positivelj  and  directlj,  or  bj  circumstances,  which  is  the  most 
usual  waj,  there  seldom  being  anj  direct  proof  of  fraud  to  be 
had.  There  is  no  positive  proof  of  fraud  on  the  part  of  Worse- 
lej, but  circumstances  tend  that  waj;  he  did  not  take  the  negro 
into  possession;  he  remained  with  Lucas,  though  the  sale  pur- 
ports to  be  an  absolute  one.  No  other  evidence  offers  anj  sub- 
stautial  reason  in  explanation  of  this  circumstance.  Lucas  also 
kept  possession,  after  the  bill  of  sale  to  Bajford,  but  the  cause 
of  this  is  explained.  It  is  not  proved  that  Worselej  gave  anj 
valuable  consideration,  though  it  is  proved  on  the  part  of  Baj- 
ford. Worselej's  deed,  though  purporting  to  be  dated  so  long 
before  Bajford's,  is  not  admitted  to  registration  till  after,  which 
circumstance,  added  to  the  proof  of  Lucas's  offering  to  ante- 
date, if  his  bail  would  not  surrender  him»  weighs  someihing. 

The  jury  found  for  the  plaintiff,  and  a  motion  for  a  new  trial 
was  refused. 
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FoSTPOmocXHT  OF  Tbial  fob  Murd£B.~A  motion  to  postpone  a  trial 
for  murder^  on  aooonnt  of  the  great  paUic  exdtement  againet  the  pria- 
oner,  was  refused. 

EXPBBSSION  OF  OpnnoN  BT  JuBOB.— On  the  question,  whether  a  jnioi 
could  be  asked  on  oath  if  he  had  expressed  an  opinion  unfaToraUe  to 
the  prisoner,  Williams  and  Haywood,  JJ.,  differed. 

Impeachment  of  Witness.— The  state  may  impeach  the  credibility  of 
its  own  witness,  by  proving  that  on  former  occasions  he  had  given  a 
different  account  of  the  transaction  from  that  which  he  swears  to  in 
court 

MUBDEB  AND  Manslauohteb  Distinouished.— A  person  who  was  vio- 
lently beaten  and  abused,  made  his  escape,  ran  to  his  house,  eighty 
yards  off,  got  a  knife,  ran  back,  and  upon  meeting  the  deceased  stabbed 
him;  it  seems  he  was  only  guilty  of  manslaughter.  If  upon  the  second 
meeting  the  prisoner  had  disguised  the  fact  of  having  a  weapon,  for  the 
purpose  of  inducing  the  deceased  to  come  within  his  reach,  the  killing 
would  have  been  murder. 

Indictment  for  tho  murder  of  Nathaniel  DayeSy  and  not  goiltj 
pleaded.  The  facts  disdosed  on  the  evidence  were,  that  on  a 
certain  night  Norris,  the  prisoner,  and  Young,  returning  from 
the  races,  stopped  at  the  house  of  Mrs.  Bamsay;  Norris  went 
in,  while  Young  waited  for  him  in  the  piazza.  In  the  house, 
Norris  talked  with  Ramsay  for  some  time  and  then  retired,  going 
up  the  street,  Young  going  down.  The  deceased,  Daves,  and 
one  Dudley,  understanding  that  they  had  come  to  the  house  to 
quarrel,  stripped,  went  out  after  them,  calling  them  cow- 
ards; Norris,  at  this  time,  passed  down  the  street  near  Mrs. 
Ramsay's  house,  not  far  from  them.  Daves  accused  him  of  com- 
ing there  to  create  a  riot;  Norris  denied  it,  whereupon  Daves 
insisted  upon  it,  and  used  abusive  language,  which  Norris 
retorted,  and  Daves  repeated,  tripping  up  Norris  and  kicking  at 
him  whilst  on  the  ground.  Norris,  on  rising,  struck  at  Daves, 
and  he  called  on  Campbell  to  take  notice  of  the  aflSur.  Dudley, 
the  friend  of  Daves,  advised  him  to  take  satisfaction,  and  then 
Daves  struck  Norris  three  or  four  blows.  Thereupon  Norris  ran 
off  toward  his  own  house,  distant  about  eighty  or  a  hundred 
yards,  while  Daves  and  Dudley  went  down  the  sbreet,  where 
they  found  Young  stripped.  Dudley  stood  in  the  street  oppo- 
site the  house  of  one  Thompson,  conversing  with  Young;  Davea 
standing  in  the  street  near  Thompson's  conversing  with  Mrs. 
Thompson.    Norris,  after  an  absence  of  three  or  four  minutes 
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came  back  numiDgy  and,  as  Mrs.  Thompson  testified,  stopped 
in  the  street  opposite  to  them;  bat  another  witness  testified  he 
ran  up  to  Daves  without  stopping.  Daves  discovered  him,  and 
went  towards  him.  Mrs.  Thompson  and  Dudley  testified  that 
Daves  inquired  whether  he  had  a  weapon,  club,  or  stick,  which 
Norris  denied,  and  they  met;  but  Campbell  testified  that  Norris 
died  out,  **  Come  out,  I  am  ready  for  you/'  The  witness,  Mrs. 
Thompson,  said  that  blows  passed  upon  their  meeting,  which 
she  believes  were  given  by  Daves.  Dudley  said  he  did  not  see 
Daves  strike  before  he  was  stabbed;  the  other  witnesses  were 
unable  to  testify  as  to  blows  at  this  time.  During  this  last  soufSe 
the  deceased  received  the  mortal  wound  of  which  he  died. 

When  the  prisoner  was  brought  to  the  bar  for  his  trial,  Eay, 
one  of  his  counsel,  read  a  paragraph  from  a  paper  printed  in 
the  place,  and  recently  circulated,  which  stated  the  homicide 
committed  by  the  prisoner  in  terms  of  aggravation,  and  be 
moved,  therefore,  for  a  postponement  of  the  trial,  on  the  ground 
that  the  public  mind  was  too  much  irritated  at  present  to  allow 
the  prisoner  to  have  a  fair  trial. 

WiLUAiffs,  J.  The  people  in  this  country  do  not  take  for 
truth  everything  that  is  published  in  a  newspaper.  The  jury 
well  know  that  they  are  to  be  governed  only  by  the  evidence 
and  the  law.  I  trust  no  one  will  be  so  much  }>rejudiced  against 
the  prisoner  as  to  be  led  to  an  unjust  condemaation.  It  will  be 
the  duty  and  the  business  of  the  court  to  see  that  he  has  every 
advantage  the  law  allows  him.  It  is  not  to  be  apprehended 
that  a  jury  of  this  country  will  do  him  wrong;  their  humanity 
is  proverbial. 

Hatwood,  J.  I  disapprove  highly  of  the  publication;  the 
cause,  however,  is  in  course  for  trial,  and  must  come  on. 

On  the  examination  of  the  jurors,  the  prisoner's  counsel 
wished  a  juror  to  be  examined  on  oath  whether  he  had  expressed 
an  opinion  unfavorable  to  the  prisoner.  This  was  opposed  by 
the  opposite  counsel,  who  insisted  there  was  no  precedent  for 
such  an  examination,  and  he  hoped  that  the  court  would  not 
now  make  one,  at  this  time,  in  favor  of  this  prisoner. 

Hatwood,  J.  I  do  not,  at  present,  recollect  ever  to  have  seen 
such  a  practice,  and  I  am  induced  to  think  there  is  no  precedent 
of  this  kind. 

Williams,  J.     There  is  none. 

The  counsel  for  the  prisoner  thereupon  cited  3  Bl.  Com.  363, 
864,  showing  that  a  juror  may  himself  be  examined  on  oath  of 
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voir  dire,  wiih  regard  to  such  causes  of  challenge  as  are  not  io 
his  dishonor  or  discredit.  He  also  cited  4  Bl.  Com.  352,  where 
it  is  stated  the  prisoner  may  have  the  same  challenges  for  caose^ 
in  a  criminal,  as  the  plaintiff  or  defendant  may  in  a  civil  case, 
and  where  a  challenge  propter  affectum  is  mentioned  as  one  of 
them. 
The  judges  gave  their  opinion  on  this  point  as  follows: 

Hatwood,  J.  Upon  reflection,  I  am  of  opinion  the  motion  i» 
proper,  and  the  person  offered  may  legally  be  interrogated  on 
oath  as  to  any  unfavorable  opinion  he  has  expressed  against  the 
prisoner.  I  can  see  no  reason  why  the  exception  is  not  allow- 
able as  well  in  a  crimina]  as  in  a  civil  case,  nor  why  the  juror 
should  be  sworn  in  a  civil  case  and  not  in  a  criminal  one.  It  is 
rather  more  necessary  in  the  latter,  as  it  is  of  more  importance 
to  the  prisoner  concerned  to  have  a  good  opinion  of  his  jury. 
If  a  prisoner  is  at  all  entitled  to  the  privilege  contended  for,  it 
is  as  necessary  to  allow  it  in  the  case  before  us  as  in  any  other. 
There  is  reason  to  suspect  that  the  publication  just  spoken  of 
may  have  had  some  influence  on  the  public  mind  unfavorable  to- 
the  prisoner.  The  homicide  with  which  he  is  charged  has  taken 
place  in  this  town  but  a  few  days  past.  It  is  to  be  feared  some 
ferment  is  caused  by  it,  rendering  it  proper  for  the  court  to> 
be  circumspect  and  careful  that  the  prisoner  be  not  prejudiced 
by  the  violence  ol  the  current  opinion.  We  should  act  as  coun- 
sel for  the  prisoner  so  far  as  to  see  that  he  has  a  fair  trial,  and 
that  he  is  not  denied  the  benefits  the  law  has  provided  for  hia 
defense  against  injustice. 

WiLUAUs,  J.  I  cannot  think  the  prisoner  is  entitled  to  inter- 
rogate a  juror  on  oath  as  asked  for.  This  man  should  be  tried 
as  all  others  have  been.  Why  should  we  extend  privileges  to> 
him  that  were  not  granted  to  the  man  tried  yesterday  for  mur- 
der? That  man's  life  was  as  dear  to  the  public  yesterday  as  this, 
man's  is  to-day,  and  we  allowed  no  such  privilege  to  him.  I 
have  never  known  such  a  thing  even  asked  for  before  in  any 
criminal  case.  The  office  of  a  judge  is,  indeed,  a  very  arduoua 
one;  I  feel  sensibly  how  disagreeable  it  is  to  sit  upon  a  trial 
when  the  life  of  a  fellow-citizen  is  in  jeopardy;  but  when  we 
once  undertake  it,  we  should  dischai^e  it  faithfully,  regardlesa 
of  those  sympathizing  feelings  for  the  prisoner,  which  are  so  apt 
to  be  experienced  on  such  occasions.  We  are  not  to  be  in- 
fluenced in  any  respect  by  them.  It  is  not  a  true  position  that 
we  are  to  be  friends  of  the  prisoner;  we  are  to  see  that  he  has  a 
fair  trial,  and  this  is  all  that  is  required  of  us. 
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Hatwooo,  J.  I  am  intrusted^  in  some  measuie,  by  my  country 
with  this  man's  life;  he  may  be  a  bad  man  and  deserve  deaths 
but  I  will  not  prejudge  him,  neither  will  I  for  any  earthly  cause 
be  prevailed  upon  to  deny  him  any  privilege  he  is  entitled  to. 
I  think,  upon  consideration,  he  is  entitled  to  that  which  his 
counsel  ask  for  him;  and  were  the  whole  world  here  present  to 
demand  his  execution,  I  would  not  refuse  him  an  advantage 
that  should  be  conceded  to  him.  Whilst  I  sit  here  the  public 
cxy  shall  never  seduce  nor  impel  me  into  the  adoption  of  a 
measure  my  judgment  disapproves. 

Hay.  In  order  to  get  over  the  embarrassment  this  motion 
is  likely  to  produce,  and  the  warmth  it  has  given  occasion  to,  I 
propose  that  where  a  juror  is  challenged  propter  affechim,  or  for 
having  expressed  his  opinion,  his  name  shall  be  set  down  and 
noted  as  one  challenged  for  cause,  and  that  the  clerk  then  pro- 
ceed with  the  panel;  and  if  the  panel  shall  be  gone  through, 
and  the  juiy  not  completed,  that  then  we  consider  of  the  jurors 
whose  names  are  noted,  and  how  the  exception  shall  be  tried. 
Perhaps  we  may  get  a  jury  before  the  panel  is  gone  through, 
and  then  it  wiU  not  be  necessaiy  to  consider  further  of  the  ex- 
ceptions. 

To  this  both  of  the  judges  assented.  The  jurors  in  the 
panel  were  then  offered  to  the  prisoner,  and  a  jury  was  com- 
pleted, and  they  were  sworn  and  charged  with  the  prisoner. 

During  the  examination  on  behalf  of  the  people,  Jones,  the 
solicitor-general,  moved  for  leave  to  introduce  witnesses  to 
prove  a  variance  between  what  Mrs.  Thompson,  one  of  the  vnt- 
nesses,  had  sworn  in  court,  and  what  she  had  related  in  several 
conversations  to  others. 

Hay  and  Taylor,  on  behalf  of  the  prisoner,  objected  to  this 
attempt  by  the  solicitor-general  to  discredit  his  own  witness. 
Thoy  insisted  the  rule  of  not  allowing  this  to  be  done  in  civil 
cases  was  equally  applicable  to  eriminal  ones. 

The  court  conceded  that  such  was  the  rule  in  civil  cases,  but 
asked  for  authorities  as  to  its  application  to  criminal  cases. 
The  council  on  both  sides  searched  for  authorities,  but  could 
find  none.  On  this  point  the  following  opinions  were  given  by 
the  judges: 

WiLLiAHS,  J.  I  think  the  solicitor  should  be  allowed  to  dis- 
credit the  witness,  if  she  has  varied  from  the  relation  she  now 
gives.    Were  he  not  allowed  to  do  this,  a  prisoner  and  his 
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friend  might  tamper  ^th  worthless  perBons,  to  swear  for  the 
prisoner,  and  secure  them  from  any  impeachment  of  their  cred- 
ibilitj,  by  procuring  them  to  relate  in  public  a  story  tending  to 
establish  the  guilt  of  the  prisoner,  and  by  that  means  cause 
them  to  be  summoned  by  the  public  officer,  and  introduced  for 
the  state;  and,  when  sworn,  to  depose  directly  against  what 
they  had  publicly  related.  Were  not  the  solicitor  allowed  to 
impeach  such  evidence,  a  wide  door  would  be  open  for  the  ac« 
quittal  of  the  prisoner  by  false  testimony;  the  prisoner  would 
have  nothing  more  to  do  than  cause  his  witnesses  to  be  introduced 
on  the  part  of  the  state;  they  might  therefore  pass  for  truth  any 
falsities  they  might  think  proper  to  utter.  It  is  a  very  easy 
matter  to  procure  them  to  be  introduced  for  the  state,  as  the 
solicitor-general,  not  being  acquainted  with  the  witnesses,  would 
think  it  his  duty  to  summon  and  introduce  all  such  persons  as 
he  was  informed  oould  swear  anything  against  the  prisoner. 

Hatwood,  J.  No  light  that  can  be  thrown  on  this  subject 
should  be  excluded,  nor  any  means  left  untried,  to  place  the 
fact  in  its  true  point  of  view.  The  witness  has  sworn  to  some 
circumstances  which  are  very  material  in  the  present  case,  and 
if  untrue,  they  should  be  rectified.  If  she  has  related  the  fact 
differently  to  other  persons,  it  is  a  good  reason  for  giving  the 
less  credit  to  her  relation  now. 

cTemes,  solidtor-general,  summed  up  the  case  on  behalf  of  the 
people,  and  claimed  that  the  facts  showed  it  to  be  a  case  of 
murder,  and  not  merely  manslaughter.  He  cited:  Foster,  225, 
251,  269;  Eelyng,  120,  135,  136;  Leach,  155. 

Sdy  and  Taylor,  for  the  prisoner,  insisted  that  the  law,  so  far 
BS  related  to  a  case  like  the  present,  defines  manslaughter  to  be 
a  killing  done  in  the  heat  of  passion  and  resentment,  excited  by 
a  violent  provocation,  and  the  killing  need  not  be  while  both 
parties  are  combating,  as  the  other  side  intimated  on  the  au- 
thority of  Eeelyng,  56.  If  committed  in  so  short  a  time  after 
the  irritation,  so  that  the  passions  have  not  had  time  to  subside 
and  cool,  it  is  manslaughter  only.  To  this  they  cited  .SotoZey'^ 
caxe^  Cro.  Jac.  296.  They  also  cited  several  cases  from  4  Com. 
Dig.  258,  to  show  that  the  killing  with  a  deadly  weapon  (though 
the  deceased  were  not  fighting  at  the  time),  under  the  influence 
of  violent  anger,  had  been  adjudged  manslaughter. 

Hatwood,  J.  The  case  before  us  is  of  awful  importance. 
Every  circumstance  in  it  is  worthy  of  attention  and  conedderation. 
I  am  pleased  at  the  solemn  silence  which  hath  prevailed  during 
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the  progress  of  this  trial.  The  offense  of  which  the  prisoner  is 
indicted  is  that  of  the  murder  of  Nathaniel  Da^ee.  If  he  is 
guilty  upon  the  eyidence,  weighed  by  the  law  of  the  country, 
public  justice  requires  he  should  not  be  screened  bj  any  mis- 
placed compasrfon;  and  if,  upon  the  evideace,  he  is  not  guilty 
of  the  crime  imputed  to  him,  no  influence  whatsoerer  should 
preTaU  to  hinder  his  acquittal.  Whether  he  be  guilty  or  not, 
depends  upon  the  law  and  the  fact.  Before  we  proceed  to  ex- 
amine the  fact,  we  should  clearly  comprehend  what  is  meant  by 
the  term  murder.  To  fix  the  attention  only  to  such  circum- 
stances as  are  material  to  be  considered  void,  it  will  be  8u£S- 
dent  to  say  it  is  a  killing  with  malice  prepense.  The  other 
parts  of  the  definition  have  been  fully  giTsn  l^  the  solicitor- 
general.  Malice  prepense  is  a  legal  term  that  needs  explana- 
tion. It  does  not  signify  ill  will  or  malerolence  against  an  in- 
dividual; it  means,  as  some  authors  express  it,  a  disposition  to 
do  evil;  as  others,  the  i^ymptom  of  a  wicked,  depraved  and  cor- 
rupted heart;  as  others,  the  sign  of  a  heart  regardless  of  social 
duty,  and  fatally,  bent  upon  mischief;  by  others,  it  is  termed  a 
circumstance  attending  the  fact  that  cuts  off  the  slayer  from  all 
manner  of  excuse.  All  of  them  being  only  different  modes  of 
representing  the  same  idea.  By  this  latter  explanation  is  meant 
that  when  the  killing  is  without  any  justifying,  excusing,  or 
alleviating  circumstance,  it  is  then  miurder.  There  are  a  great 
variety  of  such  circumstances:  for  instance,  where  the  killing 
is  committed  by  an  officer  in  executing  the  sentence  of  a  proper 
tribunal,  the  killing  by  such  authority,  and  for  such  reason,  is 
A  circumstance  that  justifies  the  party.  So,  also,  if  a  man  kill 
another,  who  is  attempting  to  kill  or  rob  him,  or  the  like;  here, 
the  killing  being  with  a  design  to  the  perpetration  of  as  great  an 
evil  attempted  to  be  brought  upon  an  innocent  person,  is  a  cir- 
cumstance that  justifies  the  deed.  If  a  man  doing  a  lavrful  act 
in  a  proper  manner,  xmdesignedly  kills  another,  here  the  killing 
being  done  without  any  design  to  kill,  and  without  any  negli- 
gence in  the  party  killing,  is  a  circumstance  which  excuses. 
So,  if  the  party  slaying  hath  been  fighting  with  another,  and 
declines  the  combat,  and  the  other  press  him  so  hard  that  he  is 
obliged  to  kill  him  to  prevent  his  own  destruction,  or  great  bodily 
harm;  this  circumstance  of  killing  to  avoid  his  own  destruction,  , 
though  originally  culpable  in  fighting  with  the  deceased  at  all, 
will  excuse  him  from  the  guilt  of  felony.  And  in  all  other 
cases  where  the  circumstance  attending  the  fact  are  such  as  will 
justify  or  excuse  the  parly,  he  is  not  guilty  of  murder,  because 
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the  circumstances  are  not  such  as  leave  him  without  excuse. 
Also,  although  the  killing  may  not  be  attended  with  circum* 
stances  of  justification  or  excuse,  yet  it  may  be  attended  with 
such  circumstances  as  will  mitigate  his  offense,  and  afford  him 
something  to  say  by  way  of  excusing  or  exempting  himself 
from  the  guilt  of  murder.  As  where  some  great  and  violent 
provocation  hath  been  given  to  him  by  the  person  killed,  and 
he,  in  the  transport  and  fuiy  of  his  passion,  killeth  the  other, 
the  law  in  such  case  attributes  the  killing  to  the  frailty  of  human 
nature,  operated  upon  by  excessive  anger,  excited  by  the  un- 
worthy treatment  of  the  deceased.  And  both  law  and  reason 
say  that  a  killing  under  such  circumstances  should  not  be  pun- 
ished with  the  same  severity  as  a  killing  without  provocation, 
or  without  a  veiy  great  one«  and  when  the  mind  is  cool  and 
reflecting. 

The  great  distinction  between  murder  and  manslaughter  is 
this:  manslaughter  is  committed  under  the  operation  of  furious 
anger,  that  suspends  for  a  time  the  proper  exercise  of  reason 
and  reflection,  and  which  hath  been  stined  up  by  some  great 
provocation;  for  there  are  some  provocations  that  are  not  in- 
dulged with  an  allowance  of  exciting  the  passions  to  such 
excess,  and  thus  a  distinction  is  formed  between  the  different 
degrees  of  provocation.  If  it  be  by  words  or  gestures  only,  it 
will  not  be  sufficient  to  mitigate  homicide  into  manslaughter; 
but  if  it  be  a  provocation  by  some  great  indignity  offered  to 
the  party  killing,  as  by  spitting  in  his  face  or  the  like,  or  by 
falling  out  and  fighting,  so  that  in  either  case  it  may  reasonably 
be  presumed  the  blood  is  heated,  and  the  passions  raised  to 
such  a  degree  as  to  suspend  the  proper  operation  of  the  reason- 
ing powers,  the  exercise  of  judgment  and  reflection,  such 
provocation  will  be  a  sufficient  one  to  extenuate  the  offense  into 
manslaughter.  But  although  a  sufficient  provocation  be  given^ 
and  the  passions  greatly  excited,  yet  if  a  sufficient  time  inter- 
vene for  the  passions  to  subside  and  cool,  and  after  that  the 
party  provoked  killeth  the  other,  the  law  will  deem  it  murder; 
na  having  not  been  an  effect  of  ungovernable  passion,  and 
from  the  frailty  of  human  nature,  but  upon  a  principle  of 
revenge  after  reason  had  assumed  its  proper  station.  What  is 
a  sufficient  time  for  this  purpose  hath  never,  as  I  know  of,  been 
precisely  ascertained.  If  hath  been  adjudged  that  an  hour  i» 
more  than  sufficient  time.  It  seems  to  depend  greatly  upon 
the  nature  of  the  provocation,  and  must  be  left  to  the  juiy  to 
decide.    If  in  the  case  before  them  they  think  sufficient  time 
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did  intervene,  they  ahould  find  ihe  piiBoner  goiltj,  though  he 
had  been  greatly  provoked  before;  if  otherwise,  they  should 
find  him  not  guilty  of  murder,  but  of  manslaughter  only. 
Also,  although  the  slayer  hath  been  greatly  provoked,  and  was 
agitated  by  resentment  and  anger  in  the  highest  degree,  and 
hath  not  had  a  sufficient  time  for  cooling  before  the  fatal  stroke 
given,  yet  if  in  fact  he  appears  to  be  possessed  of  deliberation 
and  reflection,  when  or  just  before  the  time  he  gives  the  mortal 
blow,  it  will  be  murder.  As  where  two  men  quarrel  and  agree 
to  fight,  and  the  one  observes  to  the  other  he  must  first  change 
his  dioes,  as  they  would  render  him  less  expert  with  the  sword, 
and  they  afterward  go  out  and  fight,  and  he  kills  the  other,  it 
is  murder,  because  the  remark  he  made  shows  deliberation  and 
reflection.  For  always  it  is  to  be  observed  that  the  law  allows 
the  offense  to  be  extenuated  only  upon  the  ground  that  the 
slayer  has  not  the  free  and  proper  exercise  of  his  rational 
faculties,  owing  to  the  fury  of  resentment  not  unreasonably 
conceived. 

There  are  other  distinctions  between  murder  and  manslaugh* 
ter,  not  necessary  to  be  now  taken  notice  of,  as  tliey  have  no 
relation  to  any  such  case  as  is  framed  by  the  evidence  now  be* 
fore  the  court.  It  is  most  proper  to  state  only  such  parts  of 
the  law  concerning  homicide,  as,  being  compressed  into  a  succinct 
compass,  may  serve  to  exhibit  a  clear  view  of  the  distinction 
between  murder  and  manslaughter  as  far  as  regards  this  case. 
The  next  thing  to  be  done,  is  to  apply  such  parts  of  the  evidence 
as  are  material  to  the  rules  just  laid  down.  The  first  thing  that 
presents  itself  is  Norris  going  into  Ramsay's  house.  He  doee 
not  appear  to  have  behaved  illy  there;  from  the  whole  of  the 
evidence  it  does  not  appear  he  went  there  with  a  design  to  quar- 
rel; he  had  retired  before  Daves  and  Dudley  stripped  and  went 
out.  They  hallooed  for  him  and  Young  in  the  street,  calling 
them  cowards.  Daves  charged  Noixis,  when  met,  with  a  design 
to  raise  a  riot;  he  denied  it  again  and  again,  till  called  a  damned 
liar,  when  he  retorted  the  lie  conditionally;  Daves  tripped  up 
his  heels,  kicked  at  him  on  the  ground,  struck  him  after  he  had 
risen;  and  upon  Norris  intimating  an  intention  to  resort  to  the 
law  for  redress,  repeated  his  blows  three  or  four  times,  when 
Norris  ran  off.  Now,  the  question  arises,  was  this  a  great  pro- 
vocation ?  Would  such  treatment  excite  the  passions  of  man 
in  general  to  a  degree  of  excess  ?  I  think  it  would.  If  Norris 
had  killed  Daves  on  the  spot,  I  think  it  would  have  been  but 
manslaughter.    Norris  returned  in  three  or  four  minutes,  and 
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gave  the  fatal  stab.  If  he  came  up  and  nothing  more  passed 
before  ihe  stab,  as  the  'witnesses,  Oampbell  and  Dudley,  say 
there  did  not,  then  it  is  for  the  jury  to  consider  whether  the 
three  or  four  minutes  intervening  between  the  blows  near  Mrs. 
Ramsay's  and  the  stab  opposite  Thompson's,  was  sufficient 
time  for  the  passions  to  cool.  If  it  was,  the  killing  was  murder. 
If  it  was  not,  the  case  falls  under  the  same  consideration  as  if 
the  fatal  stroke  had  been  given  when  Daves  first  struck  him.  If 
the  juiy  believe  what  was  sworn  by  Mrs.  Thompson,  and  which 
the  other  witnesses  do  not  mention,  that  Daves,  when  he  ad- 
vanced toward  Norris  after  his  return,  struck  him  two  or  three 
blows  before  the  stab,  they  have  a  rig[ht  to  consider  whether 
that  was  not  a  fresh  provocation,  sufficient  to  extenuate  the 
homicide  into  manslaughter.  If,  however,  the  jury  believe  there 
was  not  a  sufficient  time  for  the  passions  to  subside,  and  that 
the  blows  mentioned  by  Mrs.  Thompson  did  not  pass,  yet  the 
circumstances  related  by  two  witnesses  of  Norris's,  having  twice 
denied  his  having  a  weapon  or  club,  as  it  tends  to  evince  delib- 
erationand  reflection,  must  be  takeninto  their  consideration;  and, 
if  they  believe  from  this  circumstance  that  he  at  that  time  had 
a  reflecting  capacity,  and  meant  to  conceal  the  weapon  from 
Daves  in  order  to  draw  him  on,  that  he  might  kill  him,  then  he 
is  guilty  of  murder.  It  is  proper,  however,  to  observe,  that 
such  a  conclusion  is  in  some  sort  negatived  by  Mrs.  Thompson, 
who  declares  Norris  told  him  to  stand  off,  or  the  worst  would 
be  his.  The  juiy  will  now  take  the  law,  the  facts  and  the  cir- 
cumstances of  the  case,  and  by  a  careful  comparison  of  the  one 
with  the  other,  they  wiU  draw  a  conclusion  and  say  whether 
the  prisoner  is  guilty  of  murder  or  manslaughter.  I  trust  I 
have  stated  the  law  correctly. 

Williams,  J.  I  agree  with  Judge  Haywood,  except  in  a  few 
particulars.  He  says,  malice  is  understood  of  a  killing  under 
such  circumstances  as  cuts  the  party  off  from  all  manner  of  ex- 
cuse. I  do  not  think  this  a  true  position;  he  may  have  some 
kind  of  excuse,  as  a  slight  provocation  or  the  like,  or  a  provoca- 
tion not  sufficiently  violent;  he  may,  in  short,  have  some  sort  of 
excuse,  and  yet  be  guilty  of  murder.  I  cannot  think  it  an  excuse  to 
reduce  the  offense  to  manslaughter,  where  two  persons  quarrel, 
and  fight,  and  one  goes  some  distance,  gets  a  knife,  returns,  and 
kills  the  other  with  it;  such  disputes  happen  every  day.  If  we 
say  it  is  not  murder  to  kill,  shortly  after,  under  such  circum- 
stances as  this  man  was  killed,  much  blood  will  be  spilt  in  a 
veiy  short  time;  it  will  be  establishing  a  dreadful  precedenti 
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Norrifl  ran  off  from  the  first  combat  and  went  home;  he  got  into 
his  honsey  his  castle  of  refuge  and  defense,  where  no  one  would 
offer  to  molest  him.  Why  did  he  not  remain  there  ?  Why  take 
his  knife  and  return  back  eighty  or  an  hundred  yards  to  an  en- 
raged man?  Did  not  this  show  a  murderous  intent,  and  that 
his  heart  was  bent  on  cruelty?  I  think  it  is  no  matter  what 
provocation  the  slayer  may  have  received  from  the  other,  if,  not- 
withstanding that,  he  appears  to  have  possessed  the  faculty  of 
reflecting.  It  is  temporary  frenzy  occasioned  by  passion,  and 
depriving  the  man  for  the  time  of  his  reason,  that  the  law  con- 
siders and  goes  upon  in  estimating  and  reducing  the  homicide 
to  manslaughter;  but  there  is  not  any  evidence  in  this  case  of  a 
deprivation  of  reason,  but  evidence  of  the  contrary.  He  denied 
having  any  weapon  when  expifessly  asked  whether  he  had  or 
not.  The  jury  will  consider  why  and  for  what  purpose  he  made 
such  an  answer.  If  he  had  any  certain  end  in  view,  it  is  evidence 
that  his  reason  and  judgment  were  not  overturned.  On  occa- 
sions like  the  present,  we  are  not  to  give  up  ourselves  to  the 
guidance  of  commiseration;  we  ought  inflexibly  to  do  justice 
without  regard  to  consequences.  I  am  sure  I  have  as  much  feel- 
ing and  compassion  for  my  fellow-creatures  in  distress  as  any  man, 
but  it  is  great  cruelty  to  the  public  for  a  judge  or  juror  to  acquit 
a  murderer  from  motives  of  compassion.  It  encourages  such 
offenses;  besides,  how  is  the  prisoner  dearer  to  us  than  the  per- 
son slain,  who  may  have  left  a  wife  and  helpless  orphans  to  de- 
plore his  loss,  deprived  of  their  only  friend,  and  now  exposed 
comfortless  to  the  world  ?  I  do  not  know  what  was  the  situa- 
tion of  the  deceased,  but  this  may  be  the  case  with  persons  who 
fall  by  murderous  hands,  and  their  dependents.  I  meant  not  to 
prejudice  the  case  of  the  prisoner,  but  only  to  express  my  idea 
of  the  impropriety  there  is  in  showing  favor.  If  the  prisoner  by 
his  conduct  has  subjected  himself  to  the  punishment  of  the  laws 
of  his  country,  we  are  not  the  cause  of  his  transgression.  If  any 
mishap  befall  him,  it  is  his  own  fault,  not  ours;  we  should  never 
attempt  to  trample  upon  the  rules'  of  law  from  motives  of  mercy 
or  compassion. 

After  some  deliberation  the  jury  found  the  prisoner  gdlty  of 
manslaughter,  and  he  was  burnt  in  the  hand  and  discharged. 


ExPBESSiON  or  Opinion  bt  Ji7B0B&— It  was  a  role  of  the  oommon 
law  that  a  juror  could  not  he  asked  on  oath  if  he  had  ezpreaaed  an  opinion 
unfavorable  to  the  priaoner.  CoeJ^s  eoje,  1  8alk.  153;  Bac  Ah.  Juries  (£. 
12.)  A  Juror  cannot  be  asked  spedficaUy  whether  he  believes  the  prisoner 
guilty,  or  whether  he  believes  him  innocent    Because  the  exemination 
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in  thiB  manner  would  hare  a  tendency  to  create  an  impreaaion  either  for 
or  against  the  prisoner  on  the  othen.  8kUe  r.  Simt,  2  Bailey,  29;  l^ate  v. 
Crank,  Id.  66;  State  ▼.  BeimeU,  14  La.  An.  651;  Siaie  t.  Baidwm,  Onst.  R. 
(8.  C. )  289L  So,  on  the  examination  of  a  juror  on  hia  voir  dire,  the  ques- 
tion was  asked  him:  ''In  case  the  defendant  is  found  guilty  of  murder, 
haTO  you  made  up  your  mind  aa  to  what  d^ree  of  punishment  ought  to 
be  inflicted  on  him."  It  was  held  the  question  was  an  improper  oue. 
State  v.  Ward,  14  La.  An.  673.  See  Proffatt  on  Jury  Trial,  sec  196;  State 
r.  Fox,  1  Dutch.  566. 

Impeachment  of  WiTNES&~Greenleaf  in  his  work  on  Eyidence,  voL 
I,  sec.  444,  citing  this  case  among  others,  says:  *'  Whether  it  be  competent 
for  a  party  to  proTO  that  a  witness  whom  he  had  called,  and  whose  testi- 
mony is  unfavorable  to  his  cause,  had  previously  stated  the  facts  in  a 
different  manner,  is  a  question  upon  which  there  exists  some  diversity  of 
opinion.  On  the  one  hand,  it  is  urged  that  a  party  is  not  to  be  sacrificed 
to  his  witness.  *  *  *  On  the  other  hand,  it  is  said  that  to  admit  such 
proof  woxdd  enable  the  party  to  get  the  naked  declarations  of  a  witness 
before  the  jury,  operating,  in  fact,  as  independent  evidence;  and  this,  too, 
even  where  the  declarations  were  made  out  of  court,  by  collusion,  for  the 
purpose  of  being  thus  introduced.  But  the  weight  of  authority  seems  in 
favor  of  admitting  the  party  to  show  the  evidence  has  taken  him  by  sur- 
prise, and  is  contrary  to  the  examination  of  the  witness  preparatory  to  the 
trial,  or  to  what  the  party  had  reason  to  believe  he  would  testify;  or  that 
the  witness  has  recently  been  brought  under  the  influence  of  the  other 
party,  and  has  deceived  the  party  calling  him.  For  it  is  said  that  this 
course  is  necessary  for  his  protection  against  the  contrivance  of  an  artful 
witness,  and  that  the  danger  of  its  being  regarded  l^  the  jury  aa  aubetan* 
tive  evidence  is  no  greater  in  such  cases  than  it  is  where  the  contnidictoiy 
declaratiima  axe  proved  by  the  adverse  party." 


iBwm  V.  Shebbil. 

[Tailob,  1.] 

AcnoK  FOB  Deceit,— An  action  lies  against  one  net  a  party  to  the  eon- 
tract  for  deceitfully  asserting  that  an  unsound  mare  is  sound,  and  fraud- 
ulently encouraging  the  plaintiff  to  buy  her. 

AoTxoH  of  deceit;  plea,  general  issae.  The  dedaxation  charged 
that  the  defendant,  intending  to  deceiye  and  defraud  the  plaint- 
iff, did  wrongfully  and  deceitfully  enoonn^  and  persuade  him 
to  purchase  from  one  John  Irwin  a  certain  mare;  and  did  for 
that  purpose  then  and  there  falsely  and  deceitfully  assert  and 
a£Brm  to  the  plaintiff  that  the  said  mare  was  free  and  clear  of 
and  from  all  disease,  and  was  sound;  and  the  plaintiff,  confiding 
in  the  said  affirmation,  did  purchase  the  said  mare;  whereas,  at 
the  time,  she  was  unsound  and  subject  to  a  disease  called  the 
yellow  water,  and  that  the  defendant  well  knew  the  same,  etc. 
The  substance  of  the  proof  was,  that  the  plaintiff  being  about 
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io  purchase  the  mare  from  John  Irwin,  inquired  of  him  whether 
«he  was  sound;  Irwin  made  no  direct  answer  to  the  question, 
but,  having  purchased  the  mare  from  the  defendant,  referred 
.  the  plaintiff  to  him  for  the  desired  information. 

The  plaintiff  accordingly  applied  to  the  defendant,  and  re- 
•ceiyed  from  him  a  positive  assurance  that  the  mare  was  sound, 
tipon  which  he  immediately  completed  the  bargain  with  John 
Irwin;  and  shortly  afterward  the  mare  died  under  the  ordinary 
«nd  well  known  symptoms  of  the  yellow  water.  During  the 
time  the  mare  had  been  in  the  defendant's  possession,  she  wasted 
away,  although  the  same  care  was  taken  of  her  as  of  his  other 
beasts,  which  under  the  same  treatment  had  thriven.  This  he 
accounted  for  to  his  neighbors,  who  inquired  whether  she  had 
not  the  yellow  water,  by  telling  them  it  proceeded  from  hard 
usage,  and  from  her  having  lost  a  colt.  Except  this  evidence, 
there  was  no  proof  against  the  defendant  of  his  knowledge  of 
the  unsoundness  of  the  mare. 

It  was  argued  for  the  defendant,  that  admitting  the  plaintiff's 
atLBe  to  be  as  the  declaration  charged  it,  no  action  would  lie,  for 
-want  of  privity  between  the  parties.  That  the  defendant  having 
no  interest  in  the  bargain,  and  receiving  no  consideration  from 
the  plaintiff,  is  not  responsible  to  him  for  the  loss  he  may  have 
sustained,  which  was  damnum  ab^qvue  injuria. 

For  the  plaintiff,  it  was  answered,  that  an  action  would  lie 
wherever  there  was  fraud  and  deceit  in  the  defendant,  and  an  in- 
jury thence  resulting  to  the  plaintiff.   Faasey  v  Freeman^  8  T.  B. 

By  CouBT,  after  summing  up  the  evidence  to  the  jury: 
In  order  to  understand  the  force  and  application  of  the  evi- 
dence, it  becomes  necessary  to  distinguish  this  action  from  one 
with  which  it  had  been  confounded,  and  to  which  it  bore  but  a 
remote  resemblance.  It  was  not  founded  upon  a  warranty,  in 
which  case  a  privity  of  contract  must  exist  between  the  plaintifi 
and  defendant.  In  this  case  no  privity  of  contract  was  neces- 
sary; for  the  cause  of  action  is  completely  made  out  when  the 
defendant  practices  a  fraud,  with  the  view  of  deceiving  the  plaint- 
iff, who,  in  consequence  thereof,  sustains  a  loss.  The  defend- 
ant's intent  was  essential,  and  it  could  only  be  collected  from 
his  knowledge  of  the  real  situation  of  the  mare;  in  which  respect, 
also,  this  action  differs  from  the  one  founded  on  a  warranty. 
That  extends  to  all  defects,  whether  the  seller  knew  them  or  not; 
this  can  only  be  sustained  against  a  person  who  knew  that  the 
a£Srmation  he  made  was  a  false  one,  and  who  uttered  it  with  a 
fraudulent  intention. 
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Thus,  according  to  the  case  cited,  if  a  man  aboat  to  contmci 
unth  another,  but  ignorant  of  his  circumBtances,  applies  to  & 
third  person  for  information,  who  assures  him  that  he  may 
safely  be  trusted,  in  such  case  the  affirmant  is  not  liable,  unlesa 
it  be  shown  that  at  the  time  he  gave  the  information  he  well 
knew  the  man  might  not  safely  be  trusted.  For  if,  when  he 
asserted  it,  he  really  belieyed  it,  though  it  were  not  true,  it  is  a 
loss  without  an  injuiy,  and  therefore  is  not  the  subject  of  an 
action.  So  it  is  for  telling  a  bare,  naked  lie,  the  imtix  or  false- 
hood of  which  were  alike  unknown  to  the  defendant,  no  action 
is  maintainable.  But  where  it  is  uttered  by  a  person  who,  at 
the  time,  knew  its  falsehood,  and  a  loss  afterward  ensues  to  the 
plaintiff  in  consequence  of  it,  an  action  will  lie. 

It  is  attested  by  some  of  the  witnesses  that  the  defendant  had 
before  owned  the  mare,  and  had  sold  her  to  John  Irwin,  who 
possessed  her  but  a  short  time  before  the  sale  to  the  plaintiff.  It 
may,  therefore,  possibly  be  inferred  that  whether  she  were 
sound  or  otherwise,  was  a  fact  more  peculiarly  within  his  knowl- 
edge than  any  other  person's;  for  there  were  no  constant  ex* 
temal  symptoms  from  which  a  person  unskilled  in  horses  could 
have  drawn  the  conclusion,  nor  was  it  a  subject  upon  which  the 
bystanders  could  exercise  their  judgment,  or  the  plaintiff  safely 
trust  his  own.  It  is  true,  that  the  defendant  was  under  no  ob- 
ligation to  satisfy  the  plaintiff's  inquiry;  but  if  he  thought  proper 
to  answer,  he  was  bound  not  to  make  a  fraudulent  representa- 
tion. No  man  can  claim  the  right  of  deceiving  another.  If, 
therefore,  the  juiy  believe  that  the  plaintiff's  case,  as  comprised 
in  the  declaration,  is  established  in  point  of  fact,  he  is  entitled 
to  their  verdict.  If  the  proof  upon  any  of  the  points  stated  is 
not  satisfafftnTy  to  them,  the  verdict  should  be  for  the  defsndant. 
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ffASLMW  (7.1 

How  AWABDS  OOKSTBUSD.— AwaidB  are  tohe  oonstmed  UbenUy,  and  in 
mercantile  tmnsactioxiB,  not  admitting  of  certainty,  nice  objectkma 
ought  not  to  defeat  an  award.  If  that  to  which  the  olijeotioii  of  un- 
certainty is  made  can  he  aaoertained  by  the  context,  the  objection 
shall  not  prevail 

IH  WHAT  SBNSB  AN  AWABD  IS  MUTUAL.— The  mAMiit^g  of  the  mk  thai 
an  award  most  be  mutual,  ib  that  the  thing  awarded  to  be  done  ahall 
be  a  final  discharge  of  all  future  daima  by  the  party  in  whoae  favor 
the  award  is  made  against  the  other  for  the  cause  submitted. 
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AonoH  of  debt  upon  an  arbitration  bond.  After  argument  in 
this  case  by  WiUiams  for  the  plaintiff,  and  Duffy  for  the  defend- 
ant, and  time  taken  for  consideration,  the  case  was  stated,  and 
the  opinion  of  the  court  delivered  as  follows: 

Tatlob,  J.  This  is  an  action  of  debt  upon  an  arbitration 
bond;  oyer  of  the  condition  is  craved  which  is  set  out  on  the 
record,  and  is  in  these  words:  "  The  condition  of  the  obligation 
is  such  that,  whereas,  in  the  years  one  thousand  seven  hundred 
and  eighty-three  and  eighty-four,  they,  the  above  BeU,  Smith  & 
Co.,  and  William  Borretts,  did,  in  consequence  of  some  previ- 
ous consultations  and  conclusions,  send  by  sundry  conveyances, 
as  well  by  sea  as  land,  goods,  wares  and  merchandises,  to  the 
care,  management  and  disposal  of  the  said  James  Patterson, 
to  a  considerable  amount;  and  whereas,  there  is  a  controversy 
in  regard  to  the  statement  and  settlement  of  those  affairs;  and 
whereas,  all  parties  mutually  agree  that  the  said  dispute  shall 
be  wholly  put  to  arbitration,  and  have  accordingly  chosen  John 
London  and  Amasiah  Jocelyn,  with  an  umpire  to  be  chosen  by 
them,  if  necessary,  arbitrators  finaUy  to  inquire  and  decide  for 
each  and  every  of  the  parties  relative  to  the  matters  before 
recited;  now,  tiierefore,  if  the  said  James  Patterson  shall  and 
do  ultimately,  decidedly  and  finally,  abide  by  and  conform  to 
the  sentence,  judgment  and  decision  of  the  aforementioned 
arbitrators,  and  confirm  their  award  with  regard  to  the  premises, 
and  shall  in  future  at  all  times  acquiesce  in  the  same,  and  shall 
accordingly  either  make  payment  or  receive  payment,  as  the 
case  may  be,  then  the  aforesaid  obligation  to  be  void,  etc." 
To  this  the  defendant  has  pleaded  that  no  award  was  made; 
the  replication  sets  out  an  award  in  the  following  words:  "  We 
have  examined  the  matters  in  dispute  between  BeU,  Smith  & 
Co.  and  William  Borretts  and  James  Patterson,  of  Fayetteville, 
merchant,  and  do  find  that  after  fully  adjusting  the  advance 
on  goods,  and  the  respective  charges  and  commissions  on  the 
sales  and  remittances,  there  remains  due  on  these  transactions 
at  their  dose  (sixteenth  July,  1781),  to  Bell,  Smith  &  Co.,  and 
William  Borretts,  the  sum  of  four  hundred  and  one  pounda 
eight  shillings  and  threepence,  from  the  said  James  Patterson. 
If  any  outstanding  debts  are  made  to  appear  due  on  the  said 
concern,  they  are  to  be  allowed  against  the  said  balance;  pro- 
vided Mr.  Patterson  shall  make  it  appear  that  he  hath  taken, 
proper  means  for  the  recovery  in  due  time,  agreeably  to  law." 
Upon  these  pleadings  the  jury  have  found  a  verdict  for  th» 

plaintiff,  and  the  court  have  now  to  decide  upon  the  sufficiency 
37 
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of  the  award.  The  objections  made  against  it  are,  that  it  is 
not  certain,  for  it  directs  nothing  to  be  paid;  that  it  is  not 
final,  since  it  opens  a  new  source  of  litigation,  or  at  best  leayes 
the  parties  as  they  were  before  the  reference;  and  because  it 
does  not  appear  whether  the  outstanding  debts  were  due  before 
the  reference,  whereas  thej  may  possibly  have  accrued  since; 
that  it  does  not  appear  who  is  to  ascertain  whether  the  defend- 
ant has  used  due  diligence,  and  is  in  consequence  entitled  to 
the  deduction;  and  lastly,  because  it  is  not  mutual,  inasmuch 
as  it  directs  nothing  to  be  done  by  the  plainti£ 

There  is  no  subject  in  the  laws  upon  which  ancient  cases  are 
more  obscure,  or  convey  less  exclusive  information  than  awards. 
To  adopt  them  in  the  rigorous  application  of  the  rules  of  con- 
struction, or  to  pursue  them  through  their  endless  subtlety  of 
refinement,  would  be,  in  truth,  to  render  awards  of  no  use,  in. 
the  main  purposes  of  their  introduction — readjusting  the  con- 
troversieB  of  men,  before  a  domestic  tribunal,  unattended  with 
expense,  trouble  or  delay.  Of  this  nicety  many  instances  may 
be  adduced,  but  one  will  be  sufficient  to  attest  it.  A  submission 
was  to  the  award  of  four  men  by  name,  so  as  the  same  award 
be  made  and  delivered  up  in  writing  by  them,  or  any  three  of 
ihem.  It  required  several  solemn  arguments  to  convince  the 
«ourt  that  these  words  gave  authority  to  any  three  of  the  arbi- 
trators to  make  the  award,  they  supposing  it  could  not  be  the 
Mune  award  unless  made  by  the  four.  If  courts  of  justice  had 
4X>ntinued  in  the  practice  of  scanning  awards  with  such  rigid 
scrutiny,  the  efiect  would  have  been  that  a  mode  of  trial  highly 
beneficial  to  mankind  must  long  since  have  disappeared. 

But  sound  and  rational  interpretation  have  at  length  pre- 
vailed, and  we  are  furnished  with  two  rules;  one  respecting^ 
awards  in  general,  in  1  Burr.  277,  which  is  to  adopt  a  liberal 
oonstruction,  in  order  that  awards  may  answer  the  purpose  for 
which  they  were  intended;  the  other  is  in  2  Atkyns,  601,  that 
in  mercantile  transactions,  which  do  not  admit  of  certainty,  nice 
objections  ought  not  to  defeat  awards.  Neverthdess,  awards 
must  have,  to  a  common  intent,  all  those  qualities,  the  want  of 
which  is  objected  to  the  present  one;  but  whether  that  possesses 
them  or  not,  should  be  examined  in  the  true  spirit  of  these 
rules,  and  of  some  others  estabUshed  by  law,  to  advance  the 
utility  of  this  mode  of  proceeding. 

As  to  the  objection  of  uncertainty,  it  should  be  noted  that  the 
parties  to  this  transaction,  submittants  and  arbitrators,  are  mer- 
chants, amongst  whom,  to  say  a  sum  of  money  is  due,  is  equiv* 
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«lent  to  a  promise  of  payment,  and  is  bo  understood  by  debtor 
and  creditor;  and  amongst  all  persons  snch  an  acknowledgment 
will  revive  a  debt  barred  by  the  statute  of  limitations.  Even  if 
the  condition  of  a  bond  is  that  a  person  shall  render  a  fair,  just 
and  perfect  account  in  writing  of  all  sums  received,  yet,  if  the 
obligor  neglect  to  pay  over  such  sums,  he  is  guilty  of  a  breach 
of  the  condition:  Bache  v.  Proctor ^  Doug.  382.  But  the  terms 
of  this  bond  are,  iliat  the  defendant  shall  acquiesce  in  and  oon- 
finn  the  award,  and  make  payment  if  the  case  may  be  so.  Now 
it  is  difScult  to  conceive  how  he  can  comply  with  this  condition, 
and  yet  refuse  to  make  payment  on  the  award.  An  award  that 
the  one  should  keep  the  goods  in  dispute,  paying  so  much  to 
the  other,  has  been  construed  imperatively  that  he  should  pay: 
lid.  Baym.  612;  for  if  the  words  of  an  award  have  any  ambi- 
guity in  them,  they  shall  be  so  construed  as  to  give  effect  to  it. 
The  principle  of  this  submission  was,  that  whoever  appeared  to 
be  the  debtor  should  pay;  the  arbitrators  have  found  who  was 
the  debtor,  and  the  consequence  must  follow. 

In  the  settlement  of  transactions  of  this  kind,  the  chief  diffi- 
culty ujsually  is,  to  fix  and  ascertain  the  rule  by  which  the 
account  shall  be  adjusted;  a  merchant  and  factor  are  more  apt 
to  disagree  respecting  the  commissions,  extra  charges,  and  price 
of  the  produce  remitted,  than  concerning  the  amount  or  price 
of  the  goods  originally  consigned.  So  many  unforeseen  events 
arise  of  the  mode  of  doing  business,  and  the  circumstances  of 
the  country,  that  although  they  understand  each  other  in  the  be- 
ginning, the  application  of  some  rule  is  necessary  to  the  inter- 
vening circumstances.  When,  therefore,  by  the  interposition  of 
friends,  they  have  ascertained  the  rule  by  which  their  accounts 
shall  be  settled,  the  rest  is  a  mere  operation  of  arithmetic  which 
they  themselves  can  as  well  perform.  So  that  although  the 
amount  of  the  outstanding  debts  is  uncertain,  yet  it  may  be  ren- 
dered certain  by  the  defendant,  to  whom  alone  it  was  known, 
and  who  might  consequently  have  availed  himself  of  this  clause, 
inserted  exclusively  for  his  benefit.  It  does  not  appear  on  the 
award  that  the  arbitrators  knew  there  were  any  outstanding 
debts  due  on  the  concern;  and  if  there  were  any,  it  must  now 
be  intended  after  verdict,  that  the  defendant  would  have  claimed 
the  benefit  of  this  provision. 

On  the  other  hand,  if  the  outstanding  debts  had  amounted  to 
a  larger  sum  than  is  found  due  from  the  defendant,  a  total 
silence  in  the  arbitrators  respecting  them  might  have  worked 
injustice.    The  other  parts  of  the  clause,  such  as  that  the  de< 
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fendant  shall  make  it  appear  that  he  hath  taken  proper  means 
for  the  recoyeiy  in  due  time,  signify  no  more  than  the  law 
would  have  implied  without  them;  that  the  company  should 
not  sustain  the  losses  occasioned  bj  his  negligence.  But  there 
are  authorities  which  apply  with  some  force  against  this  objec- 
tion; as  in  BoUe,  250,  an  award  that  one  shall  pay  his  propor- 
tion which  shall  appear  due  upon  an  account;  so  in  Strange, 
903,  it  is  held  that  if  an  award  is  as  final  as  the  nature  of  the 
thing  will  admit  of,  it  is  sufficient.  As  where  Marshall,  at  the- 
instigation  of  Knightly,  brought  a  qui  tarn  action  against  Phil- 
lips, in  behalf  of  himself  and  the  poor  of  the  parish;  Phillips  for 
himself,  and  Knightly  in  behalf  of  Marshall,  submitted  by  bond& 
all  matters  in  difference  between  the  parties  to  arbitration.  It 
was  awarded  that  Knightly  should  execute  a  covenant  to  indem- 
nify Phillips  against  all  costs,  damages  and  expenses  which 
happen  by  means  of  any  further  proceedings  in  the  qui  tarn  ac- 
tion. The  objection  taken  to  this  award  was,  that  it  was  not 
final,  not  putting  an  end  to  the  suit,  but  only  giving  a  new  ac- 
tion of  covenant.  But  it  was  held  that  the  award  was  suffi- 
ciently final,  and  that  at  any  rate  it  was  not  competent  to  the 
defendant  to  make  this  objection,  and  that  the  arbitrators  had 
done  everything  they  could  do  to  make  their  award  final.  Ta 
this  may  be  added  the  case  of  Beale  v.  Beale^  3  Vent.  65,  where 
it  was  awarded  that  one  parly  should  pay  his  part  of  the  ex- 
penses of  the  voyage,  and  allow  on  account  his  proportion  of 
the  loss  which  should  happen  to  the  ship  during  the  voyage;, 
this  was  held  good  because  the  expenses  and  the  loss  might  be- 
ascertained  by  calculation. 

It  is  another  rule  in  the  construction  of  awards,  that  if  that 
to  which  the  objection  of  uncertainty  is  made,  can  be  ascertained,, 
either  by  the  context  of  the  award  or  from  the  nature  of  the^ 
thing  awarded,  or  by  a  manifest  reference  to  something  con- 
nected with  it,  the  objection  shall  not  prevail.  This  rule^ 
furnishes  an  answer  to  the  objection,  that  it  does  not  appear 
when  the  debts  accrued.  Undoubtedly  the  arbitrators  would 
have  exceeded  their  powers  if  the  debts  had  accrued  after  the 
submission;  but  that  is  impossible  from  the  nature  of  the  trans- 
action, because  it  appears  on  the  face  of  the  award  that  the- 
connection  closed  the  sixteenth  of  July,  1784;  consequently  all 
the  debts  must  have  accrued  before  that  time. 

The  meaning  of  the  rule  as  to  the  want  of  mutuality  is,  that 
the  thing  awarded  to  be  done  shall  be  a  final  discharge  of  all- 
future  claims  by  the  party  in  whose  favor  the  award  is  made,. 
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against  the  other  for  the  cause  submitted.  The  recovery  in 
this  action  is  an  effectual  bar  against  any  future  claims  the 
plaintiff  can  set  up  on  account  of  this  award,  the  judgment 
here  being  for  the  penalty  of  the  arbitration  bond.  For  these 
reasons  we  think  there  must  be  judgment  for  the  plaintiff. 


Ybabgain  v.  Johnston. 

(Tatu».  80.] 

When  PoaoBSSXOir  will  Support  AcnoN.—In  an  actUm  lor  oiveiflowing 

the  plaintiff's  land,  he  need  not  proTe  hia  title,  though  it  be  set  forth 
in  the  declaration,  for  possession  alone  is  sufficient  to  sopport  this 
action  against  a  wrong-doer. 

AonoN  on  the  case.  The  declaration  stated  that  the  plaint- 
iff's land  had  been  overflowed  by  means  of  a  mill-dam,  erected 
by  the  defendant,  and  set  forth  that  plaintiff  was  seised  in  his 
demesne  as  of  fee,  and  possessed  of  the  lands  in  question. 

Duffy 9  for  the  defendant,  contended,  that  although  the  plaint- 
iff was  not  bound  to  state  his  title  in  the  declaration,  yet, 
having  thought  fit  to  do  so,  he  was  compellable  to  prove  it. 
Bristow  V.  Wright  and  Pugh,  Doug.  640. 

By  CoxjBT.  Possession  alone  is  sufficient  to  wiMntrftin  this 
action  against  a  wrong-doer,  and  as  such  the  defendants  are 
charged.  The  gist  of  the  action  is  a  nuisance  committed  by 
them  upon  the  land  in  the  plaintiff's  possession;  and  as  all 
averments  beyond  this  are  immaterial  and  not  put  in  issue  in 
this  action,  they  need  not  be  proved.  The  case  cited  is  of  a 
variance  in  the  description  of  a  contract;  and  the  cases  therein 
referred  to,  as  warranting  the  decision  of  the  court,  cannot 
fairly  be  extended  beyond  those  cases  where  records  or  written 
contracts  are  set  forth  in  the  declaration.  These,  if  stated  at 
all,  ought  to  lie  stated  truly.  The  possession  here  is  the  ground 
of  the  action,  and  had  that  been  described  in  any  particular 
way,  as  derived  under  lease  for  years  or  otherwise,  the  proof 
ought  to  have  corresponded  with  the  allegation,  bat  as  the 
seisin  of  the  plaintiff  is  altogether  impertinent,  it  need  not  be 
proved. 

Verdict  for  the 
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BuBGwm  V.  Hostler's  Administbatoil 

[Ta¥LOB,  IM.] 

Acnov  AGAINST  SuRViviNO  Pabtneb  Onlt.— TherepTMentativeof  ad*- 
ceased  partner  cannot  be  sued  while  there  is  a  sorviTing  partner. 

Action  on  a  bill  of  exchange.  It  appeared  that  one  of  aereral 
partners  drew  a  bill  of  exchange  in  the  name  of  the  company, 
and  the  bill  came  by  indorsement  to  the  plaintiff,  who  brought 
this  suit  against  the  administrator  of  a  deceased  partner,  there 
being  another  partner  still  alive. 

General  issue  pleaded,  and  objection  taken  by  defendant's 
counsel  that  there  was  a  suryiving  partner.  To  which  plaintiff 
replied  that  it  ought  to  have  been  taken  advantage  of  by  a  plea 
in  abatement:  Bice  v.  Shute,  5  Burr.  2611. 

By  CouBT.  It  is  true  that  where  one  of  two  partners  is  sued 
by  a  joint  transaction,  he  might,  before  the  act  of  1789,  cap. 
57,  have  pleaded  this  circumstance  in  abatement;  because  the 
plaintiff  had  made  a  contract,  not  singly  with  him,  but  with 
him  and  another,  who  was  equally  bound  to  contribute  to  the 
performance  of  it.  Still,  however,  the  defendant  might  have 
severed  the  contract,  and  rendered  himself  alone  liable,  wliich 
he  effectually  did,  if  he  omitted  to  plead  in  abatement;  for  at 
no  subsequent  stage  of  the  proceedings  could  he  avail  himself 
of  the  objection.  But  where  one  partner  dies,  the  whole  debt 
survives  against  the  other,  and  the  executors  of  the  deceased 
partner,  not  being  originally  liable,  cannot  be  made  so  by  suing 
them.  Hence,  as  the  fact  has  appeared  in  evidence  that  there 
is  a  surviving  partner,  the  legal  consequence  must  be  applied 
to  it,  which  is,  that  he  alone  is  liable. 

Nonsuit  granted. 

While  this  is  a  correct  statement  of  the  general  law  in  regard  to  actions 
against  surviving  partners,  it  is  now  otherwise  in  North  Carolina  by  stat- 
ute. Ch.  21,  sec  85,  of  the  Rev.  Code  provides:  "In  caseiof  the  death  of 
one  or  more  joint  obligor  or  obligors,  the  joint  debt  or  contract  shall  sur- 
vive against  the  executors  or  administrators  of  the  deceased  obligor  or 
obligors  as  well  as  against  the  survivor  or  survivors,  and  when  all  the 
obligors  shall  die,  the  debt  or  contract  shall  survive  against  the  executors 
or  administrators  of  all  the  joint  obligors." 

This  case  is  cited,  among  others,  in  1  Chitt.  on  Pleading,  57, 16  Am.  ed. 
to  the  statement:  "  If  the  executor  be  sued,  he  may  either  plead  the  soi^ 
vivorship  in  bar,  or  give  it  in  evidence  under  the  general  issue.*' 
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Benners  v.  Howard's  Executors. 

DSMAKD  WHEK  NSCESSABY. — On  a  promiae  to  deliver  goodsi  a  demand 
before  action  brought  is  indispensably  necessary. 

A  SPECIAL  verdict  had  been  found  in  this  case,  stating  in  sub- 
stance that  in  June,  1788,  the  plaintiff  loaned  to  the  defendant's 
testator  thirty  barrels  of  resin;  that  the  defendant's  testator 
died  in  December,  1790,  and  the  writ  was  taken  out  in  June, 
1792.  "the  question  was,  whether  the  writ  was  a  sufficient  de- 
mand. 

By  GoiTBT.  Where  a  promise  is  to  pay  a  sum  of  money,  but 
no  time  is  mentioned,  it  is  due  presently,  and  an  action  lies 
without  any  request.  But  where,  under  the  like  circumstances, 
a  promise  is  made  to  deliver  goods,  or  to  do  a  collateral  act,  it 
is  necessary  that  the  party  to  whom  it  is  to  be  done,  should 
make  a  demand  of  the  promissor  before  an  action  is  brought. 
Though  no  express  promise  be  made  in  the  present  case,  the 
law  implies  that  the  borrower  should  restore  in  kind  the  thing 
borrowed,  on  request,  or  pay  the  vahie;  but  to  maintain  a  suit 
for  the  latter,  the  request  is  indispensably  necessary. 

Judgment  for  the  defendant. 


In  a  note  to  1  Chitty  on  Pleading,*339,  16  Am.  ed.,  this  case  la  dted  to 
the  statement:  "In  actions  payable  in  specific  articles  on  demand,  a  de- 
mand  bef:re  action  brought  must  be  alleged  and  proved."  To  the  same 
point,  Oremwood  v.  Curtis,  6  Mass.  634;  LobdettT.  Hopkm$^  5€ow.  51& 


Hostler's  Administrator  v.  Skull. 

[Tatloi^  153;  S.  C.  3  Hatwood*  119.] 

Right  of  Propebtt  Necessaby  to  Maintain  Tbovkb.— Trover  is 
founded  on  the  rigbt  of  property  ezdosively,  and  therefore  the  plaintifl 
cannot  recover  if  defendant  prove  property  in  another  when  the  conver- 
sion took  place. 

Tbovsb  for  a  negro;  not  guilty  pleaded. 

The  plaintiffs  were  possessed  of  the  slave  in  question  from 
1787  until  1794,  when  he  came  into  the  possession  of  the  de- 
fendant, who  converted  him  to  his  own  use.  It  appeared  that 
the  slave  belonged  to  the  estate  of  John  Vernon,  deceased,  upon 
whose  goods,  etc.,  the  defendant  obtained  administration  in 
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1798,  sinoe  the  institution  of  this  action,  and  he  now  offered  in 
eTidence  the  letters  of  administration. 

The  plaintiffis'  counsel  objected  to  this  evidence,  on  the  ground 
of  its  having  no  relation  to  the  question  now  to  be  decided, 
which  is,  whether  the  defendant  had  any  right  to  the  property 
during  the  plaintiffs'  possession,  which,  however  acquired,  he 
might  maintain  against  all  but  the  true  owner. 

By  CouBT.  The  issue  joined  in  this  case  is,  whether  the  de- 
fendant is  guilty  of  converting  to  his  own  use  the  plaintiffB* 
property.  The  former  offers  to  show  that  he  is  the  person  who, 
at  present,  has  the  right  both  of  possession  and  of  property; 
and  it  is  dear,  upon  the  evidence  adduced,  that  the  plaintiflfa 
had  neither  when  the  defendant  obtained  possession  of  the 
slave. 

Possession  alone  will  enable  a  person  to  maintain  an  action  of 
trespass  against  a  stranger;  and  then  damages  are  given  for  the 
tortious  taking,  all  claim  to  which  is  waived  by  bringing  an 
action  of  trover.  It  is  a  fundamental  distinction  between  the 
two  actions  that  the  one  is  founded  in  property,  the  other  in 
possession;  and  it  is  necessary  to  attend  to  this,  because  a  re- 
covery in  trover  vests  the  property  sued  for  in  the  defendant. 
Hence,  if  the  general  properly  be  in  one  person  and  the  special 
property  in  another,  a  recovery  in  trover  by  the  latter  against  a 
stranger  will  deprive  him  who  has  the  general  property  of  his 
right  of  action. 

But  a  recovery  in  trespass  is  not  a  bar  to  an  action  of  trover, 
unless  the  property  has  come  in  question  and  been  decided  on; 
for  though  trover  will  lie  in  all  cases  where  trespass  will,  yet  the 
latter  may  be  brought  in  certain  cases  where  trover  will  not  lie. 
In  the  present  case,  for  example,  the  plaintiff  might  have  main- 
tained trespass  against  the  defendant,  who  was  a  wrong-doer  in 
disturbing  the  possession;  but  an  action  fitted  for  disputing  and 
trying  the  right  is  improper  where  the  alleged  injury  is  to  the 
possession  only. 

Whenever  it  is  said  in  the  books  that  possession  alone  gives  a 
BufScient  right  to  maintain  trover  against  all  persons  except  the 
true  owner,  it  is  to  be  understood,  as  I  conceive,  of  a  possession, 
accompanied  either  with  a  general  or  special  property,  whether 
the  latter  be  acquired  by  finding  or  by  a  bailment  from  the  true 
owner.  For  while  the  true  owner  is  unknown,  the  finder  of  a 
chattel  is  apparentiy  the  owner,  since  the  means  by  which  he 
acquired  it  are  lawful,  and  the  owner's  consent  to  his  possession 
may  be  implied;  but  that  in  an  action  of  trover  by  the  finder 
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againet  a  stranger,  eyidence  is  admissible  that  the  ownership  is 
in  a  third  person,  who  does  not  consent  to  the  plaintiff's  action, 
appears  to  me  perfectly  consonant  with  this  action.  And  it  is 
held,  in  some  late  adjudications,  that  the  right  of  present  pos- 
-session,  as  well  as  that  of  property,  is  necessary  to  maintain  the 
action  of  trover.  For  these  reasons,  I  think  the  evidence  is 
proper  to  be  received  in-  connection  with  the  proof  that  the  slave 
l)elonged  to  John  Yemon's  estate. 


DocTBiNS  HELD  IN  NoBTH  Caboijna.— The  conrts  in  North  CaroUna 
have  gone  further  than  any  of  onr  oonrtB  in  requiring  both  title  and  poeaee- 
«ion  to  entitle  one  to  maintain  the  action  of  trover.    The  decision  in  this 
case  has-been,  subsequently,  through  a  series  of  cases,  approved  in  that 
state.    In  Lcupejpre  v.  McFarland,  N.  C.  Term  Bep.  187,  it  was  held,  tro- 
ver cannot  be  maintained  upon  the  possession  of  a  chattel,  where  it  appears 
that  the  legal  title  is  in  ano^er,  and  that  the  plaintiff  has  only  a  trust.    The 
facts  in  the  case  were:    The  plaintiff  declared  in  trover  for  a  slave  of  which 
he  had  possession  fourteen  years.    The  defendant  showed  no  title  in  him- 
«elf,  but  offered  in  evidence  a  marriage  settlement,  entered  into  by  the 
plainti£^  his  wife,  and  one  Davis,  whereby  the  slave  was  conveyed  to  Davis 
•as  a  trustee,  to  permit  the  wife  of  the  plaintiff  to  have  the  labor  and  profits, 
4ind  to  allow  the  slave  to  be  under  the  direction  of  the  plaintiff    The  plaint- 
iff was  nonsuited,  on  the  principle  stated.    The  next  case  was  Andrewi  v. 
Shaw,  4  Dev.  70,  which  held  that  the  plaintiff  must  have  both  the  right  of 
property  and  of  present  possession,  and  when  one  who  had  hired  a  slave  for 
a  year  sold  him,  and  the  owner  brought  trover  during  the  term,  he  could 
not  recover.    The  same  principle  as  to  the  necessity  of  a  right  of  posses- 
sion was  held  in  Murehiwn  v.  WJuU,  8  Ired.  62;  Brcaier  y.  Aiuley,  11  Id.  12; 
Barwkh  y.  Barwkh,  Id.  80.    In  the  last  case  Pearson,  J.,  says:  *'  It  is  well 
settled  in  the  law  of  this  state  that  to  maintain  trover,  the  plaintiff  must 
ahow  title  and  a  possession,  or  a  present  right  of  possession.    HodUf^M 
Admrs.  v.  SknU^  1  Taylor,  152;  Laspeyre  v.  McFarland,  N.  C.  Term  Rep. 
187;  Andreu>B  v.  Shaw,  4  Dev.  70."    He  then  goes  on  to  say:    "There  are 
-cases  in  the  English  books,  and  in  the  reports  of  some  of  our  sister  states,  to 
the  contrary;  but  we  must  be  allowed  to  say  that  the  doctrine  of  our  courts 
is  fully  sustained  by  the  reason  of  the  thing,  and  is  most  consonant  with 
the  peculiar  principles  of  this  action.    The  cases  differing  from  our  decision 
«re  all  based  on  a  misapprehension  of  the  principle  laid  down  in  the  leading 
4!ase,  Armarff  v.  Deiandrie,  1  Str.  1505,    In  that  case  the  jewel  was  lost  and 
was  found  by  the  plaintiff,  a  chimney-sweeper.    He  had  a  right  to  take  it 
into  possession,  and  become  the  owner  by  the  title  of  occupancy,  except  in 
the  CYent  of  the  true  owner  becoming  known.    The  former  owner  of  the 
jewel  was  not  known,  and  it  was  properly  decided  that  the  finder  might 
maintain  trover  against  the  defendant,  to  whom  he  had  handed  it  for  inspec- 
tion, and  who  refused  to  restore  it." 

In  Craig  y.  Miller,  12  Id.  375,  Ruffin,  C.  J.  cited  Barwicky,  BaruHck,  with 
approval  The  facts  were:  A.  owning  a  slave,  died  intestate,  and  no  admin- 
istration  was  ever  granted  on  his  estate.  The  next  of  kin  took  possession 
of  the  slave,  and  kept  him  for  some  years.  They  then  sold  him  to  B.,  who 
kept  him  for  ten  years;  and  he  was  then  sold  by  B.'b  executors  to  G.  After 
femaining  in  C.'s  possession  four  years  he  ran  away,  was  caught  and  ooa> 
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fined  in  jail,  from  which  he  was  taken  by  D.,  who  upon  demiind  refoMd  tm 
deliver  him  to  C.  It  was  held  that  C.  'a  poaseasion  entitled  him  to  an  action 
of  troTcr  against  D.,  who  waa  a  mere  wrong-doer,  aetting  up  no  title  in  him- 
self.  In  this  case  the  coort  laya  down  the  doctrine  generally  held  as  to  pos- 
aeaaion  being  anfficient  as  against  a  wrong-doer.  Herring  ▼.  TUghman,  IS 
lied.  392,  followed  the  oaae  of  Barurick  ▼.  Barwiek,  holding  it  eaaential  that 
there  bhonld  be  title  and  and  right  of  poaseasion.  In  the  case  it  appeared 
A.  having  poaaeasion  of  a  note  payable  to  B. ,  and  not  indoraed,  and  claiming' 
the  pioperty  therein,  placed  it  for  collection  in  the  handa  of  C,  who  con- 
verted the  proceeds  to  his  own  use.  It  was  held  that  A.  could  not  auppoit 
an  action  against  C.  either  for  the  note  or  the  prooeeda,  because  he  had  not 
the  legal  titie  to  either. 

In  Branch  v.  Morrison,  5  Jonea  L.  17,  Pearaon  J.,  aaya:  "  It  ia  aettled  by 
Barunck  v.  Banoick,  11  Ired.  80,  that  trover  will  not  lie  upon  a  mere  poaaea- 
sion where  the  true  owner  is  known.  The  plaintiff's  counael  commented 
upon  this  case,  but  we  are  aatiafied  it  reata  upon  correct  prindplae."  The 
aame  point  came  up  in  Thompson  v.  Andrews,  8  Jonea  L.  125.  There  the 
plontiff  delivered  a  quantity  of  wheat  to  the  defendant  until  called  for,  to 
which  he  oaaented.  It  waa  held  in  an  action  of  trover,  that  it  was  a  valid 
defense  for  the  defendant  to  ahow  that  the  title  to  the  wheat  waa  in  a  third 
person  to  whom  he  had  delivered  it  before  the  plaintiff'a  demand  and  suit 
What  will  aupport  an  action  of  thia  kind  in  general,  ia  well  and  tersely 
atated  by  Pearaon,  J.,  in  SeoU  v.  EUioU,  Phillip'a  L.  106.  He  aaya:  '*One 
who  haa  poeaesaion  of  a  chattel  for  himaelf  in  respect  to  either  a  apeclal  or 
general  property  may  maintain  replevin  or  trover.  One  who  has  poeaeaaion 
#f  a  chattel  for  another,  and  not  for  himaelf,  cannot  maintain  an  action.*' 

Right  to  Maintain  Action— Genebal  Bule.— All  the  caaes  agree 
upon  this,  that  a  general  or  a  apecial  right  of  property  united  with  poeaea- 
aion, or  a  preaent  right  of  posaeaaion,  entitles  one  to  maintain  the  action  of 
trover  for  the  eonveraion  of  such  property.  Thia  general  rule,  and  the  dis- 
tinction between  the  two  righta  of  property,  cannot  be  better  or  more 
clearly  atated  than  in  the  language  of  Lawrence,  J.,  in  Webb  v.  Fox^  7  T.  R. 
391.  '*  To  maintain  trover,"  he  aaya,  "  the  plaintiff  must  have  either  the 
abaolute  or  a  apecial  property  in  the  gooda  that  are  the  aubject  of  theacti(m;. 
he  need  not  have  both;  either  the  one  or  the  other  ia  aufficientb  Abaolute 
property  ia  where  one,  having  the  poaaeaion  of  chattela,  has  also  the  exehi- 
aive  right  to  enjoy  them,  and  whidi  only  can  be  defeated  by  some  act  of  his 
own.  Special  property  is  where  he  who  has  the  poeaeaaion  holda  them  sab- 
ject  to  the  claims  of  other  persons.  There  may  be  special  property  without 
poeaesaion;  or  there  may  be  special  property  arising  aimply  out  of  a  lawful 
poeaeaaion,  and  which  ceaaes  when  the  true  owner  appeara  Such  was  the 
case  of  Armory  v.  Delamirie,  1  Str.  506^  where  a  chimney-eweeper's  boy, 
having  found  a  jewel,  carried  it  to  a  goldsmith  to  know  what  it  was,  who 
refused  to  return  it;  and  it  was  holden,  that  though  the  plaintiff  did  not» 
by  such  finding,  acquire  an  absolute  property,  yet  he  had  such  property  as 
would  enable  him  to  keep  it  against  all  but  the  rightful  owner,  and  conse- 
quently that  he  might  maintain  trover  for  it  against  the  goldsmith,  whe 
was  a  wrong-doer."  So  in  Bridges  v.  ffatokesworth,  15  Jurist,  1027,  7  Eng. 
L.  &  Eq.  424,  a  clerk  or  aervant,  who  finds  a  chattel  on  the  premises  of  his 
maater  or  employer,  waa  held  entitled  to  hold  it  againat  the  latter.  The 
aame  principle  waa  applied  to  the  caae  of  a  railway  conductor  finding  bank 
notea:  T<Uum  v.  SharpUss,  6  PhiladeL  18.  But  the  poeaeaaion  need  not  be 
actual,  if  one  ia  entitled  to  it,  or  haa  what  b  termed  a  oonatructive 
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fiion:  2  Sannd.  47  n.;  1  Chitt  PL,  and  3  Stark  Et.  nndir  Trover;  1  Addi-' 
son  on  TortB,  453;  ffwU  v.  ffoUon,  13  Pick.  216;  FoderT.  CforUm^  5  Id.  186; 
£aion  v.  Lynde,  15  Mass.  242;  Wiiuk^  v.  Nml,  10  GTa7»3S2:  Jf&U^enoorM 
▼.  Sedgwick,  10  CaL  392;  Seribner  t.  ifoffon,  11  CaL  303;  Draker.  Heddmg^ 
toM,  9  N.  H.  243;  ffoH  v.  ^2^  5  Vt  328;  Amea  v.  PaJmer,  42  Me.  197. 

Possession,  when  Sufficient. —PoBseesion  being  prima /ode  evidence 
of  title,  will  be  sufficient  to  entitle  one  to  maintain  the  action  against  a 
wrong-doer,  or  against  one  who  can  show  no  better  evidence  of  title.  There 
is  an  agreement  of  the  decisions  on  this  point:  IngeraoU  v.  Emerson,  I 
Carter,  76;  Cooib  v.  PaUermm,  35  Ala.  102;  O'Brien  v.  HUbum,  22  Tex.  616; 
Carter  v.  BenneU,  4  Flo.  283;  Rogere  v.  Arnold,  12  Wend.  30;  BartleU  v. 
Hoyt,  9  Foster,  317;  Magee  v.  ScoU,  9  Gush.  148;  Barker  v.  Dement,  9 
GUI,  7;  Broivn  v.  ITare,  25  Me.  411;  LinaeoU  v.  rra«£,  35  Id.  150;  GUeon  v. 
Wood,  20  III.  37;  Burrow  v.  Stoddard,  3  Gonn.  160.  In  the  latest  case  in 
Massachusetts,  Harrington  y.  King,  121  Mass.  269,  Golt,  J.,  holds:  '*Itis 
a  leading  principle  that  bare  possession  constitutes  sufficient  title  to  enable 
the  party  enjoying  it  to  obtain  a  legal  remedy  against  a  wrong-doer;  and, 
accordingly,  it  is  held  that  a  bailee  without  interest  has  a  title  arising  sim- 
ply from  his  possession  sufficient  to  maintain  trover  against  one  who  wrong- 
fully invades  that  possession:  Shaw  v.  Kaler,  106  ^ass.  448;  Burke  v» 
Savage,lZ  Allen,  408;  Witbraham  v.  Snow,  2  Saund.  47a,  47  d;  Story  on 
Bailm.  sec.  133;  Armory  v.  JDelamirie,  I  Str.  505;  Harris  v.  Smiih,  3  S.  & 
R.  20." 

The  Possession  must  be  Lawful.— To  give  a  right  of  action  founded 
on  mere  possession,  that  possession  must  be  a  rightful  one;  one  wrong-doer 
can  have  no  right  against  another:  Turley  v.  Tucker,  6  Mo.  583;  Hardman 
V.  Wilkoek,  9  Bing.  382;  Buckley  v.  Oroee,  3  Best  k  S.  646;  Merry  v.  Green, 
7  M.  &  W.  623;  Ransom  v.  StaU,  22  Gonn.  153;  PeopU  v.  Andermm,  14 
Johns.  294.  So  a  sheriffs  officer  who  takes  the-  property  of  one  man  under 
a  writ  against  another,  cannot  recover  in  trover  or  replevin,  even  against  a 
wrong-doer:  Kemp  v,  Thompaon,  17  Ala.  9. 

Action  bt  Bailob  ob  BAiLLEE.—Ghitty  lays  down  the  rule  that  "in 
case  of  a  simple  bailment  of  a  chattel,  it  may  be  recovered  in  trover  either 
by  the  bailor  or  baUee,**  2  Getty's  PL  618,  and  to  this  he  cites  NichoU  v. 
Bastard,  2  Gr.  M.  &  R.  659;  Gordon  v.  Harper,  7  T.  R.  12;  Mandere  v. 
WHUame,  4  Exch.  339.  But  this  must  be  understood  of  the  case  of  a  sim- 
ple bailment,  without  any  special  inteieet,  where  the  owner  has  the  right 
to  resume  possession  at  any  time. 

In  NiehoU  v.  Baetard,  the  plaintiff  was  the  owner  of  a  oow  which  he  lent 
to  one  Home  to  be  kept  in  his  pasture,  where  the  defendant  seized  it  on  an 
execution.  The  defendant's  counsel  contended  that  the  plaintiff  could  not 
maintain  trover,  inasmuch  as  he  had  not  possession  at  the  time  of  seixure. 
The  court  held  he  could  recover. 

The  case  of  Gordon  v.  Harper  is  a  leading  case,  to  which  reference  is  very 
frequently  made.  It  appeared  the  plaintiff  Grordon  had  leased  furniture  to  one 
Biscoe  for  a  term,  during  which  the  furniture  was  seized  by  the  sheriff  on 
execution.  Gordon  brought  trover.  The  question  in  the  case  was  whether 
he  could  maintain  the  action,  since  the  term  of  the  lease  to  Biscoe  had  not 
expired.  Kenyon,  G.  J.,  stated  the  question  to  be:  "Whether  when  a 
person  has  leased  goods  in  a  house  to  another  for  a  certain  time  whereby 
he  parts  with  the  right  of  possession  during  the  term  to  the  tenant,  and 
has  only  a  reversionary  interest,  he  can  notwithstanding  recover  the  value  of 
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the  whole  property  pending  the  existence  of  the  tenn  in  an  action  for  tro- 
Ter."    It  was  held  he  could  not  maintain  the  action. 

Similar  decisions  on  the  same  point  hare  heen  made  in  this  country  as  in 
AndrtwB  ▼.  Shaw  in  North  Carolina,  wpra;  and  in  Tnaoomif  t.  Orr,  49  CaL 
€12,  where  it  was  held  that  the  lessor  of  personal  property,  ss  sheep,  can- 
not maintain  trespass  or  trover  for  an  injnry  done  to  the  property  by  a 
stranger  during  the  term  of  the  lease,  and  while  the  lessee  is  in  actual  pos- 
session of  the  property.  To  the  same  point,  Story  on  Bailm.  sec  394;  Put- 
nam  y.  WUey,  8  Johns.  432;  2  Greenl.  on  £▼.  616,  where  it  is  stated:  '*  But 
where  the  general  owner  has  conveyed  to  another  the  exclusive  right  of 
possession  and  enjoyment,  retaining  to  himself  only  a  reversionary  interest, 
the  possession  is  that  of  the  lessee  or  bailee,  who  alone  can  maintain  an  ac- 
tion of  trespass  for  a  forcible  injxuy  to  the  property;  the  remedy  of  the  gen- 
eral owner  being  by  an  action  upon  the  esse." 

On  the  principle  laid  down  in  the  English  cases,  it  would  follow  that  one 
who  has  the  mere  possession  of  a  chattel,  under  an  obligation  to  keep  it 
safely  for  another,  can  maintain  trover  against  a  person  who  wrongfuDy 
takes  it  from  him.  This  is  admitted  in  several  of  the  American  cases: 
Poole  V.  Symond»,  1  N.  H.  289;  Pinkham  v.  Otar,  3  Id.  484;  Hydev.  Nobie, 
13  Id.  494;  DanielU  v.  Ball,  11  Wend.  68;  Thayer  v.  HutehmBon,  13  Vt  507. 
But  in  Massachusetts  and  in  New  York,  there  are  cases  holding  that  the 
general  owner  only  can  in  such  cases  bring  trover.  In  Tltayer  v.  Htdeku^ 
son,  there  is  a  very  full  and  able  examination  of  the  authorities,  and  it  is 
there  decided  that  the  receiptor  of  property  attached,  who  has  the  actual  pos- 
session of  it  for  safe-keeping,  may  mftantaiw  trover  for  it  against  a  third  per- 
son, who  takes  it  out  of  possession,  having  no  color  of  right.  Bennet,  J., 
uses  this  language:  "  It  is  true  that  in  Massachusetts  it  has  been  held  that 
the  receiptor  of  chattels  attached  has  but  a  mere  naked  possession  of  them, 
as  the  servant  of  the  officer,  without  any  legal  interest,  and  that  therefore 
he  cannot  maintain  any  action  against  any  one  who  shall  take  them  out  of 
his  possession.  Ludden  v.  LeaviU,  9  Mass.  104;  Warren  v.  Leland^  Id.  265; 
Commonwealth  v.  Morae,  14  Mass.  217.  The  same  principle  has  been  recog- 
nized in  other  cases  in  that  state.  In  DiUenbaek  v.  Jerome,  7  Cow.  294,  the 
supreme  court  of  New  York  held  the  same  doctrine,  and  fully  indorse  the 
Massachusetts  cases.  See  also  Barker  v.  MUler,  6  Johns.  196,  and  People  v. 
Norton,  8  Cow.  137," 

The  principle  has  been  well  settled  that  one  in  possession  of  chattels,  as 
the  mere  servant  of  the  owner,  cannot  maintain  trover  for  them;  and  the 
cases  in  Massachusetts  and  in  New  York  were  decided  on  this  principle. 
But  to  determine  the  question,  we  should  first  of  all  inquire  as  to  the  nature 
of  the  obligation  the  one  having  possession  has  to  the  general  owner.  If  he 
is  liable  to  him  for  the  value,  or  has  assumed  a  responsibility  for  the  goods 
placed  in  his  possession,  it  would  therefore  follow  on  principle  that  he  has 
such  an  interest  as  would  enable  him  to  nmiTita^in  the  action  of  trover. 
For  instance,  a  mere  servant,  having  possession  for  his  master,  assumes  no 
special  liability  as  to  the  safe  keeping,  and  therefore  it  is  held  he  cannot 
bring  trover:  Harria  v.  Smith,  3  S.  &  B.  20.  So  in  Hampton  v.  Brown,  13 
Ired.  18,  a  sheriff's  deputy  was  held  to  be  a  mere  servant  of  the  sheriff,  and 
therefore  incapable  of  maintaining  trover  or  trespass  for  goods  which  he  had 
seized  under  an  execution.  But  in  case  of  a  simple  bailee,  who  accepts  the 
trust  to  keep  safely,  and,  moreover,  if  he  has  a  right  to  use  the  chattels,  he 
ought  to  be  held  entitled  to  bring  the  action,  against  one  who  wrongfully 
deprives  him  of  the  possessiou;  and  it  is  conceived  the  general  current  ol 
authority  is  in  favor  of  his  maintaining  the  action. 
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Right  to  set  up  Jus  Tebtu  as  a  Defekse.— In  certain  diciunstanoes 
a  defendant  can  defeat  an  action  of  troTer  by  showing  a  title  or  rig^t  in 
in  a  third  party.  The  cases  that  hold  this  defense  valid,  are  those  where  a. 
person  has  at  first  come  into  a  rightful  possession  of  the  chattels,  as  in 
the  case  of  a  seixure  by  a  sheriff,  or  where  goods  have  been  placed  in  the 
hands  of  a  bailee.  In  such  cases  these  parties,  when  sued  in  trover,  have 
been  allowed  to  show  a  title  in  a  third  person.  Thus,  while  a  bailee  or 
agent  in  ordinary  cases  cannot  refuse  to  surrender  property  intrusted  to 
him,  on  the  ground  that  the  absolute  right  or  title  is  in  a  third  person,  yet 
an  actual  delivery  in  good  faith  to  the  owner,  or  a  recovery  by  him,  will  be 
a  good  defense  to  a  suit  brought  by  the  bailor.  King  v.  Richards,  6  Whar. 
418;  Edton  v.  Weaton,  7  Cow.  278;  Btach  v.  BerdeU,  2  Duer.  327;  Kennedp 
T.  Strong,  14  Johns.  132;  WUaon  v.  Anderton,  I  B.  &  Ad.  450;  ShOburg  v. 
JSeoUtfard,  Yelv.  23.  Story,  in  his  early  edition  of  his  work  on  Bailments, 
held  that  a  bailee  may  even  refuse  to  surrender  the  property  to  his  bailor, 
where  he  is  notified  by  the  true  owner  of  his  title  and  claim  thereto;  but 
in  the  last  edition,  he  changed  or  modified  this  opinion,  and  lays  it  down 
that  the  bailee  will  only  be  justified  when  the  goods  have  been  actuaBy 
delivered  to,  or  a  recovery  had  by  the  true  owner.  See  Bailments,  sec.  266. 
But  in  SJteridan  v.  New  Quay  Co.,  4  C.  B.,  N.  S.  618,  the  court  dissented 
from  the  latter  view,  and  preferred  to  follow  his  earlier  statement. 

In  the  case  of  sheriff's  seizing  goods  under  execution,  it  has  been  held 
they  can  set  up  a  title  in  a  third  person,  when  sued  in  trover.  Thus  in 
Loomii  v.  Toule,  1  Minn.  175,  it  was  held  when  the  sheriff  was  sned  in 
this  form  of  action,  it  was  a  good  plea  to  set  up  property  in  a  third  personi. 
To  the  same  point  are  Schermerhom  v.  Van  VoOcmlmrgh,  11  Johnsi  tS29; 
Bokm  T.  FkUher,  15  Johns.  207;  Atkm  v.  Buck,  1  Wend.  46a 
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Misdescription  of  Instbument  Fobosd.— Inanindifltnwntloriaigay 
the  omission  of  a  figure  in  the  description  of  the  instrument  foiged  is 
fstaL 

iNDicTMEin^  for  forgery.  The  defendant  was  indicted  on  the 
statute  of  6  Eliz.  cap.  14,  for  foiging  a  deed,  purporting  to  be 
sealed  and  delivered  by  James  Houston  to  the  prisoner,  Samuel 
Street,  for  a  tract  of  land  on  the  south  side  of  Neuse  river,  be- 
ginning at  a  stake  in  the  aforesaid  Street's  line,  running  south 
twenty  west,  to  a  pine,  etc.  The  deed  produced  corresponded 
with  that  recited  in  the  indictment,  except  in  the  description  of 
the  courses,  which  in  the  first  line  was  south  twenty-two  west 
instead  of  south  twenty  west. 

Chtston,  for  the  prisoner.  The  case  to  be  found  in  the  books 
on  the  subject  of  variance,  even  in  relation  to  civil  proceedings, 
will  go  the  length  of  showing  this  mistake  to  be  fatal;  but  witb 
respect  to  criminal  proceedings,  the  law  requires  greater  strict- 
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116889  and  will  not  punish  under  an  indictment  not  sappoited  in 
aU  its  material  parts.  The  state  is  about  to  proTO  the  prisoner 
guilty  of  forging  a  deed  for  a  tract  of  land  differently  bounded 
from  that  specified  in  the  indictment.  None  of  the  cases  will 
warrant  the  court  to  intend  that  the  deed  produced  is  the  one 
alleged  because  the  fault  consists  in  a  variance  of  sense  and  of 
a  thing  material.  The  figure  which  is  omitted  cannot  be  sup- 
plied on  the  principle  of  King  v.  May,  Doug.  183,  for  the  indict- 
ment in  the  present  case  has  a  plain,  consistent  meaning.  Nor 
on  the  same  ground  as  in  King  v.  Beach,  Oowp.  229,  for  here 
the  omission  of  the  figure  changes  the  sense.  The  Taiianoe  is 
fatal.  Lee^a  ease.  Leach,  353;  and  Oogan'a  case.  Id.  889. 

The  attomoy-general  distinguished  between  reciting  the  tenor 
of  an  indictment  and  the  substance,  and  submitted  the  question. 


By  OouBT.  The  proof  was  insufficient  to  authorise  a  lawful 
conviction  of  the  prisoner  upon  the  indictment.  The  variance 
was  in  a  substantial  part,  and  the  omission  of  the  figure  could 
not  be  supplied  by  any  constmoti0n  wanantedbytheprinoipleB 
of  law. 

Yerdiot,  not  goillgr. 


Johnston  v.  Hunlt. 

Devisb  of  Lahd  in  Will.— AdsriBeof  laadgwMnOyinawilkwfll 


indade  land  sabieqiieiitly  aoquired  bypnrduwe. 

EjsoTMSiiT.  The  plaintiff  claimed  as  heir  at  law  to  Bichard 
Hunly,  who  had  devised  the  residue  of  his  properly  to  his 
widow,  the  defendant,  after  having  made  sundry  specific  be- 
quests. The  deed  for  the  lot  in  question  was  made  to  the  tes- 
tator after  executing  his  will,  though  evidence  was  offered  by 
the  defendant  to  show  that  the  purchase  was  made  before. 

Oraham,  for  the  defendant,  contended  that  from  the  time  of 
the  contract  for  purchase,  the  vendor  was  trustee  for  the  benefit 
of  the  testator,  who  could  dispose  of  the  lot  as  ho  thought  fit; 
and  an  equitable  estate  in  land  will  pass  by  devise:  1  Oh.  Ga. 
89;  1  Vis.  487;  2  Yem.  679.  To  allow  the  defendant  to  setup 
her  equitable  title  as  a  defense  to  this  ejectment  will  prevent  a 
circuity  of  action,  and  such  a  defense  has  been  permitted  in  a 
court  of  law:  Edward  v  Bailey,  Oowp.  697. 
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WoodSf  for  the  plaintiff,  held  that  a  devise  of  lands  is  con- 
sidered in  the  nature  of  a  convejanoe  by  appointment,  and  a 
man  cannot  deTise  lands  which  he  has  not  when  he  makes  the 
conrejance.  The  devisee's  right,  whatever  it  may  be,  is  not 
such  a  one  as  can  be  opposed  to  the  legal  estate. 

By  OouBT.  The  plaintiff  having  the  legal  title,  is  conse- 
quently entitled  to  a  recovery  in  this  action.  The  case  cited 
from  Oowper  went  upon  the  ground  of  the  plaintiff's  attempting 
to  defeat  a  solemn  deed  under  his  hand,  whereby  he  covenanted 
to  let  the  defendant  enjoy  the  premises;  but  that  is  very  different 
from  the  case  of  an  heir  who  has  done  nothing  to  impair  his 
title. 

Verdict  for  the  plaintifll 

While  this  case  is  in  eomfomiitr  to  tbe  role  of  tbe  iBommon  law:  1  Bad* 
field  on  Wills,  SST,  it  is  provided  otherwise  by  statate  in  seveial  of  our  states. 
In  North  Carolina,  Bev.  Code,  ch.  119,  eea  6,  it  is  provided:  "Every  will 
Khali  be  construed,  with  leferenoe  to  the  real  and  personal  estate  comprised 
therein,  to  spesk  and  take  effect  as  if  it  had  been  exeooted  inunediatelj 
before  the  death  of  the  testator,  unless  a  contrary  intention  shsU  mpgrnt  by 
the  win.*' 


MiLLBB  V.  WhTTB. 

Salb  or  Land  by  Ezbcutobs,— A ssle of  landl^'twoof  four conentots 
appointed  by  a  wiU  is  good,  if  the  others  did  not  acoept. 

This  cause  was  tried,  and  a  verdict  found  for  the  plaintiff 
under  the  direction  of  the  court.  An  order  to  show  cause  was 
obtained,  why  a  new  trial  should  not  be  granted  on  the  ground 
that  improper  evidence  was  suffered  to  go  to  the  jurj,  and  on 
that  of  misdirection. 

Haywood  and  Baker,  appeared  for  the  plaintiff. 

Arris,  for  the  defendant. 

By  CouBT.  This  verdict  is  complained  of  beoanae  the  deed 
nnder  which  the  plaintiff  claims  was  permitted  to  be  given  to 
the  jury  as -evidence  of  his  titie,  although  it  was  executed  by 
two  only  of  the  executors,  whereas  four  were  appointed  by  the 
will  of  Bryan,  and  no  evidence  was  adduced  of  the  renuncia- 
tion of  the  other  two.  *  ♦  ♦  With  respect  to  the  first 
reason,  I  shall  consider  how  far  such  evidence  was  improper, 
snd  whether  it  is  sufficient  cause  to  grant  a  new  trial. 
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The  general  principle  is  that  a  naked  authority  to  exeeator» 
to  sell,  being  derired  from  the  wiU  alone,  must  be  strictlj  pur- 
sued.   The  special  confidence  placed  in  them  must  be  executed 
by  the  persons  named,  and  bj  all  of  them;  and  whether  they 
accept  the  administration  or  not,  thej  hare  equal  powers  ta 
make  a  valid  sale.     Although  it  is  admitted  that  nothing  more 
than  a  naked  power  was  created  in  the  present  case,  yet  a  dis- 
tinction has  been  made,  where  the  persons  directed  to  sell  are 
named  specially,  and  when  they  are  referred  to  as  executors, 
or  by  a  general  description;   and  the  cases  cited  establish  this 
distinction  so  far  as  to  authorize  a  sale  by  the  survivors,  where 
executors  or  sons-in-law  have  power  to  sell,  some  of  whom  die 
before  the  sale  takes  place.    But  it.  is  doubtful  whether  the 
reason  of  these  cases  unll  authorize  a  sale  by  two  of  four  exec- 
utors when  all  sxfi  olive,  and  competent  to  join  in  the  deed, 
when  the  sale  takes  place.    The  cases  are  thus  noted  in  Co. 
Litt.  112  b,  113  a:    If  a  man  devise  lands  to  A.  for  a  term  of 
life,  and  after  his  decease  his  lands  should  be  sold  by  his  exec- 
utors, and  he  maketh  three  or  four  executors,  and  during  the 
life  of  A.  one  of  the  executors  dieth,  and  then  he  dieth,  the- 
other  two  or  three  executors  may  sell,  because  the  land  could 
not  be  sold  before,  and  the  plural  number  of  his  executors  re- 
mains.   The  impossibilil^  of  selling  the  land  during  the  life  of 
A.  seems  to  be  the  reason  why.  the  other  construction  was  re- 
^orted  to,  in  order  to  give  a  liberal  interpretation  to  the  will. 
So,  in  the  case  of  Lee  v.  Vincent,  cited  from  Oro.  Eliz.,  one  of 
the  sons-in-law  died  in  the  life-time  of  the  donee,  and  therefore 
the  land  could  not  be  sold  by  all.    In  both  these  cases,  the  ob- 
ject of  the  devise  must  have  been  frustrated,  had  not  the  sale 
by  the  survivors  been  adjudged  valid.    In  the  case  before  the 
court,  such  a  consequence  cannot  follow,  because  the  power  of 
all  the  executors  remains  in  full  force. 

If  the  auUiorities  had  stopped  there,  I  should  have  hesitated 
to  decide  that  the  sale  in  the  present  case  could  be  made  by  the 
two  executors  without  the  aid  of  the  statute  of  Henry  Ylil. 
But  the  case  of  Bonifaui  v.  Oreenfieldf  Oro.  Eliz.  80,  advances 
a  step  further,  and  if  it  be  law,  goes  the  whole  length  of  decid* 
ing  the  present  case.  It  is  a  devise  of  land  in  fee  to  several 
executors  to  the  intent  that  they  should  dispose  of  it,  and  it 
was  adjudged  that  the  sale  made  by  three  in  the  life-time  of  the 
fourth,  he  refusing  to  execute  the  authority,  was  valid.  Upon 
the  authority  of  this  case,  therefore,  the  deed  in  question  might 
properly  have  been  relied  upon  to  support  the  plaintiff's  title,. 


Jnly,  1S02.]  Milleb  v.  Whitb.  593 

if  a  refuflal  of  the  oiherSy  either  to  prove  the  will  or  join  in  the 
sale,  had  been  proved.  For  I  do  not  conceive  that  a  renuncia- 
tion of  record  is  required  either  by  the  reason  of  the  thing,  or 
the  practice  and  usage  of  this  state.  If  there  was  any  evidence 
of  the  fact  before  the  jury,  they  werethe  proper  judges  of  its 
weight;  if  there  was  none,  then  I  apprehend  it  was  improper  to 
submit  the  deed  to  them  as  legal  evidence  of  title. 

The  court  further  conaideirsd  othflr  reaaona  advanced  te  a 
new  trial,  irbkii  was  denied. 


OASES 

nr  THs 


SUPEEIOE  COTJET8 

OF 

SOUTH    CAROLINA. 


Jenkins  v.  PuTNi^M. 

[IBat.8.] 

Admiralty  Jubibdiction  as  to  PBizs.~Tlieoo]idem]ui.ti(m  of  property 
taken  aa  prize,  in  a  court  of  admiralty,  predndea  a  common  law  court 
from  examining  ita  legality. 

PosEiON  Judgments  and  DEGBEES.~Dae  faith  and  credit  mnst  be  giiren 
to  the  proceedings  and  adjudicationB  of  ^e  ooorta  of  the  United  Statea^ 
and  of  foreign  ooorts,  when  they  have  competent  jurisdiction  aa  to  the 
matter  before  them.  ^ 

AonoH  of  tiOTer  tried  at  Charleston,  before  a  full  bench.* 
A  privateer,  it  seems,  had  been  fitted  out  in  North  Carolina, 
during  the  war  of  the  reyolution,  and  in  the  course  of  her  cruise 
against  the  enemy  the  crew  landed  on  Edisto  Island,  when  it 
was  under  the  protection  and  jurisdiction  of  the  English,  and 
carried  away  a  number  of  negroes  belonging  to  the  plaintiff,  to 
Washington,  in  North  Carolina,  where  they  were  condemned  in 
a  court  of  admiralty,  and  sold  as  the  property  of  the  enemies  of 
the  United  States,  or  their  adherents. 

For  the  plaintiff,  it  wb^  contended  that  this  taking  was  unau- 
thorized by  the  rules  of  war;  that  the  commission  of  a  privateer 
does  not  authorize  the  capture  of  property  on  land;  that  the 
plaintiff  was  an  American  citizen,  forcibly  detained  within  the 
jurisdiction  of  the  enemy,  at  the  time  the  negroes  were  cap- 
tured; that  if  the  capture  was  illegal,  no  condemnation  in  a 
a  court  of  admiraliy  could  legalize  it. 

*It  WM  f omiMrly  the  eustomin  Soatli  Oaiollii»,Mi]i«nneoiherstelas  alan  Mrlyparfod. 
for  rtl  the  Jndgw  to  stt  at  trlahi  befop»  >  Jtoj  »I  Ohmtlmtan,  or  at  list  is  auuiyM  ooaM 
ooBTeniODtly  attond.  On  thli  aocoontp  rwj  few  OMes.  In  tbe  oarly  period  of  judlelal  pro* 
eeedinge,  were  taken  np  on  appeal. 
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For  the  defendant,  it  was  argued  that  captures  made  on  land, 
by  the  aid  of  boats  sent  out  from  a  ship  or  vessel  of  war,  were 
deemed  as  lawful  a  seizure  as  if  taken  on  the  high  seas.  Thus, 
captures  were  made  by  Lord  Anson  on  the  coast  of  the  south 
seas,  by  landing  seamen  from  on  board  his  ships,  and  such  cap- 
tures were  deemed  a  lawful  prize.  It  was  further  contended, 
that  persons  living  with  and  under  the  jurisdiction  of  an  enemy, 
taking  a  commission  and  aiding  and  assisting  them,  were  con- 
sidered as  associates  in  war,  and  liable  to  be  treated  as  such. 
Battel,  27,  33,  95.  The  sentence  of  a  court  of  admiralty  in 
North  Carolina  should  operate  as  a  bar  to  this  action.  By  the 
act  of  confederation,  the  judicial  proceedings  of  one  state  should 
have  due  faith  given  to  them  in  others,  and  the  acts  and  pro- 
ceedings of  one  court  of  competent  jurisdiction  were  not  to  be 
questioned  in  any  other,  where  no  appeal  had  been  made.  This 
is  the  case  even  between  nations  not  confederated:  2Ld.  Baym. 
935,  936;  Carth.  31;  1  Atk.  49. 

By  CouBT.  We  shall  not  go  into  the  first  and  second  grounds 
urged  by  the  defendant  in  his  defense,  but  take  up  this  matter 
on  the  last  ground;  the  two  first  being  very  proper  for  the  con- 
sideration of  the  prize  court,  in  which  the  property  was  libeled, 
or  a  court  of  appeals,  if  an  appeal  had  been  made,  as  they  in- 
volve in  them  the  question  of  prize  or  no  prize,  which  exclu- 
sively belongs  to  the  admiralty  jurisdiction. 

This  court  is  bound  by  common  law  rules,  and  its  decisions 
must  be  squared  by  those  principles  only.  What  are  the  lead- 
ing features  in  this  case?  Why,  that  property  has  been  taken, 
supposed  to  be  enemy's  property,  and  libeled  in  a  court  of  ad- 
miralty, and  condemned;  which  sentence  changed  and  trans- 
ferred it  from  the  original  owner  to  the  captors.  Shall  this 
court,  then,  go  into  a  consideration  of  all  the  circumstances  of 
this  case?  If  they  did,  it  would  be  trying  the  legality  of  the 
capture  over  again.  We  have  no  such  power.  We  are  bound 
by  the  sentence  of  the  court  of  admiralty  in  North  Carolina, 
until  reversed  by  some  competent  authoriiy,  and  are  obliged  to 
give  due  faith  and  credit  to  all  its  proceedings.  The  act  of  con- 
federation is  conclusive  as  to  this  point,  and  the  law  of  nations 
is  equally  strong  upon  it:  2  Ld.  Baym.  935,  936;  Carth.  31;  1 
Atk.  49.  If,  indeed,  the  property  had  been  carried  ofi^  and 
there  had  been  no  condemnation  in  a  court  of  competent  jurii^ 
diction,  then  the  whole  circumstances  of  the  case  would  have 
been  open  for  a  full  investigation,  agreeable  to  the  principles 
of  the  common  law.    And  if  there  had  been  no  legal  divest- 
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ment  of  property,  the  plaintiff  might  have  supported  his  action. 
Or,  if  the  negroes  had  returned  within  the  jurisdiction  of  the 
state  of  South  Carolina  before  condemnation,  the  jub  pusmmi" 
nium  might  have  applied,  and  the  original  owner  might  have 
been  restored  to  his  property  again.  But  as  the  case  now  standa 
before  the  court,  the  defendant  is  certainly  entitled  to  a  verdict. 


A  similar  point  came  under  the  consideration  of  the  comrt  in  Saaporia^ 
V.  Jennings,  I  Bay,  470,  where  it  is  held  that  the  qaestion  of  priae  or  no 
prize  belongs  exclusively  to  the  admiralty,  and  the  courts  of  common  hiw 
have  nothing  to  do  with  it. 

In  regard  to  this  matter,  Kent  observes:  "The  condemnation  must  be 
pronounced  by  a  prize  court  of  the  government  of  the  captor  sitting  either 
in  the  country  of  the  captor  or  his  ally.  The  prize  court  of  an  ally  cannot 
condemn.  F^rize  or  no  prize  is  a  question  belonging  exdnsively  to  the 
courts  of  the  country  of  the  captor.  The  reason  of  this  rule  is  said  to  be 
that  the  sovereign  of  the  captors  has  a  right  to  inspect  their  behavior,  for 
he  is  answerable  to  other  states  for  the  acts  of  the  capton:"  1  Com.  109L 


MiDDLETON  V.  ROBINSON. 

[1  Bay,  n.] 

Wbat  AcnoNS  SunviVB  to  Executobs.— An  action  of  traspaascrtort 
will  survive  to  executors,  but  not  against  them;  yet,  by  waiving  the 
tort  and  going  for  the  value  of  the  thing,  CMMni^pni,  for  money  had 
and  received,  will  survive  as  well  against  as  in  favor  of  executors. 

SvEGiAL  action  on  the  case  for  the  value  of  cattle  taken  from 
the  plantation  of  the  plaintiff's  testator,  during  the  war  of  the 
revolution.  The  declaration  was  a  count  for  money  had  and 
received.  The  defendant  demurred  to  the  action,  and  for  cause 
stated  that  the  suit  was  brought  for  a  cause  of  action,  which 
could  not,  by  law,  survive  to  the  plaintiff,  being  in  the  nature 
of  a  trespass  or  tort. 

The  question  on  demurrer  now  came  on  for  aignmenl 

Fringle,  in  support  of  the  demurrer,  contended  this  was  a 
species  of  tort  to  which  the  maxim,  actio  peraonaUa  morUur  earn 
persona;  that,  at  common  law,  an  executor  could  not  bring 
trespass  for  damage  done  his  testator,  as,  for  instance,  the 
carrying  away  goods  and  chattels  in  his  life-time.  9  Bao.  AK 
489. 

Bay,  contra,  laid  it  down  as  a  general  position,  that  an  ex- 
ecutor stood  in  the  place  of  his  testator,  and  represented  him 
in  all  his  personal  contracts,  and  therefore  might  regularly 
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maintain  any  action  in  his  right  which  the  testator  might  do 
if  aliye.  This,  however,  does  not  apply  to  torts  and  trespasses 
until  the  statute  of  4  Edw.  VII,  chap.  7,  which  enacts:  "  That 
executors  shall  have  actions  against  trespassers  and  wrong-doerS| 
in  taking  away  the  property  of  testator  in  his  life*time,  to  re- 
<»oYer  damages  in  like  manner  as  they  whose  executors  they  be 
should  have  had  if  they  were  alive/'  So,  by  virtue  of  this 
statute,  whenever  an  injury  is  done  to  the  personal  estate  of  the 
deceased,  his  executors  or  administrators  may  maintain  an 
action  on  the  case  for  such  injury;  and  the  statute  4  Edw.  VJJL, 
de  bonis  asportcUis  in  vUa  testatoris,  gives  an  action  of  trespass 
for  wrong  done  to  the  testator  in  his  life-time.  Cro.  Eliz.  377; 
1  Yent.  30;  4  Mod.  404;  1  Ld.  Baym.  40,  41;  1  Salk.  314. 
The  maxim,  actio  personalis  mon'tur  cum  persona,  extends  to 
wrongs  and  injuries  of  a  different  nature  from  injuries  done  to 
property,  such  as  assaults,  battery,  slander,  false  imprisonment, 
escape  against  the  sheriff,  or  the  like.  The  statute  did  not,  how- 
ever, authorize  an  action  against  executors;  but  where  trespass, 
trover,  or  the  like,  would  lie  against  a  testator,  another  action 
will  lie  against  his  executor,  by  waiving  the  trespass  or  tort  and 
bringing  the  action  of  assumpsit  for  money  bad  and  received. 
Oowp.  375.  Thus,  an  action  against  a  common  carrier  is  for  a 
tort  or  supposed  crime,  and,  on  the  plea  of  not  guilty,  it  would 
not  lie  against  an  executor;  but  assumpsit  will  lie,  notwithstand- 
ing, for  the  value  of  the  goods  lost.  So,  if  a  man  take  a  horse 
from  another  and  bring  him  back  again,  trespass  cannot  lie 
against  his  executor,  though  it  would  against  the  testator;  but 
an  action  for  the  use  and  hire  will  lie  against  the  executor.  Lord 
Mansfield  stated  the  fundamental  distinction  thus:  If  it  is  a 
sort  of  injury  by  which  the  offender  acquires  no  gain  to  him- 
self at  the  expense  of  the  sufferer,  as  beating,  imprisonment, 
.  <etc.,  there  the  person  injured,  himself,  has  only  an  action  for  a 
reparation  in  damages;  but  where,  beside  the  crime,  property 
is  acquired,  which  benefits  the  testator,  an  action  for  the  value 
of  the  property  shall  survive  against  his  executor.  Cowp.  377. 

In  the  present  case,  the  action  is  not  for  the  trespass  or  offense 
of  driving  cattie  off,  but  for  the  value  of  them,  so  that  at  com- 
mon law,  as  the  tort  is  waived,  the  action  would  lie  for  as  well 
as  against  executors. 

By  Court.  The  common  law  gives  no  remedy  to  or  against 
executors  for  torts,  trespasses,  etc.  But  the  statute  of  Edward 
III  enables  executors  to  biiug  those  suits  for  injuries  done  to  their 
testator.     So  that  trespass  would  lie  in  this  case.     But  even  at 
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common  law,  bj  waiving  the  tort,  and  going  for  the  value  of 
the  property,  the  action  of  assumpsU  sarvives  as  well  for  a» 
against  executors. 

See  a  somewhat  Bimilar  case,  Averp  v.  JIfoore,  reported  fw  0601 


MoGlures  V.  Hammond. 

[1  Bat,  W.] 

Wbo  Corsxdbbbd  a  Common  Cabbieb— Liabiutt  of.— Canyi^g  goods 


for  hire  oonstitates  a  man  a  common  carrier,  who  will*  therefore,  he 
hie  for  any  loss  arising  from  want  of  care,  skill,  or  diligence. 

Special  action  on  the  case.  The  defendant  had  been  employed 
hy  the  plaintiffs  to  carry  from  Charleston  to  Augusta,  in  Georgia^ 
a  quantity  of  tobacco,  which  had  been  shipped  on  board  of  his. 
boat  employed  in  that  trade.  On  the  passage  from  Sayannah,  the^ 
boatmen  anchored  near  the  outside  of  an  island  on  the  coast  celled 
Pinckney's  Island,  where,  owing  to  the  want  of  a  good  anchor 
and  tarpaulin,  she  drifted  on  shore  and  filled  with  water,  and  ia 
consequence  more  than  one-half  the  cargo  was  damaged  or  lost. 

It  was  proTcd,  on  behalf  of  the  plaintiff,  that  the  tobacco- 
was  put  on  board  in  good  order;  that  at  Savannah,  the  defend- 
ant, or  his  agents,  were  cautioned  against  going  along  the  coast 
without  a  heavier  and  better  anchor,  and  a  good  tarpaulin  to- 
keep  off  the  spray  of  the  sea;  that  when  the  boat  came  to  anchor 
off  Pinckney's  Island,  the  anchor  was  found  unserviceable,, 
and  shortly  afterward  she  drifted  on  shore;  and  having  no  tar-^ 
paulin  to  cover  her  hatchway,  she  soon  filled  with  water.  li 
further  appeared,  that  if  the  boat  had  been  provided  with  a. 
proper  anchor,  she  could  have  been  safe  till  the  tide  turned,  or 
if  she  had  had  a  proper  pilot  on  board,  the  boat  might  have  come- 
within  the  islands,  along  the  inner  passage,  where  she  would 
have  been  perfectly  safe  with  the  anchor  she  had  The  defend- 
ant attempted  to  prove  that  the  boat  was  driven  on  shore 
by  tempestuous  weather,  but  on  cross-examination  of  the  wit- 
nesses, it  appeared  that  the  wind  was  no  more  than  a  fresh  sea- 
bzeese,  and  such  as  was  common  in  these  latitudes  at  that  season. 

RvXUdge  and  Taylor^  for  the  defendant,  relied  pxindpally  on- 
the  fact  of  the  boisterous  weather  excusing  them:  1  Str.  128; 
and  insisted  that  the  boat  was  well  equipped;  that  she  waa 
manned  with  skillful  boatmen,  and  eveiything  was  done  by  the- 
defendant  which  was  incumbent  on  him . 


Feb.  1790.]  Lane  v.  Winthbop.  599 

Pringle  and  Bay,  for  the  plaintifb,  urged,  whoever  carries  goods 
for  hire,  or  for  freight,  is  considered  in  law  as  a  common  carrier: 
1  Bac«  Ab.  243;  Boll.  N.  P.  70;  as  such  they  are  chargeable  for 
all  faults  arising  from  want  of  skill,  care  or  diligence :  3  Bl.  Com. 
103,  104.  Nothing  shall  excuse  them  but  the  act  of  Ood  or 
the  public  enemy:  BuU.  N.  P.  70,  71,  72;  Ld.  Raym.  909-918. 

The  OouBT,  in  charging  the  jury,  said,  whoeyer  carries  goods 
for  hire,  makes  himself  a  common  carrier  under  the  custom,  and 
the  law  was  very  clear,  that  nothing  should  excuse  a  common 
carrier  but  the  act  of  Ood  or  enemies.  The  latter  were  not 
pretended.  It  depended  upon  the  jury  to  determine  from  the 
evidence  whether  this  was  an  unayoidable  accident,  owing  to 
tempestuous  weather,  or  which  could  not,  by  due  skill,  care  or 
diligence,  be  guarded  against. 

The  jury  found  for  the  plaintiffs  the  supposed  yalue  of  the 
tobacco,  one  hundred  pounds. 

A  new  trial  was  afterwards  moved  for,  before  Obdocx,  Watzbs 
and  DaATTON,  JJ.;  when,  after  solemn  ailment,  it  was  refused 
on  the  ground  that  here  were  matters  of  fact  very  proper  for 
the  consideration  of  the  jury;  that  the  verdict  was  by  no  means 
against  evidence,  as  the  weight  of  it  was  in  favor  of  the  plaint- 
iffs; nor  against  law,  for  that  was  equally  clear  with  the  plaint- 
iffs, unless  the  defendant  had  brought  himself  under  one  or 
other  of  the  reasons  which  will  excuse  a  common  carrier,  of 
which  the  jurors  were  judges  from  the  evidence. 

Citing  this  case,  among  others,  Kent,  2  Com.  009,  says:  "There  is  no 
doubt,  also,  that  the  doctrine  of  the  English  common  law,  which  declares 
that  persona  carrying  goods  for  hire  by  land  or  water,  indnding  all  kinds  of 
internal  as  well  as  external  navigation,  are  common  earners,  and  liable  for 
all  losses,  happening  otherwise  than  by  inevitable  accident,  prevails  gener- 
aUy  in  these  United  States  as  part  of  the  common^law  of  the  land.  The 
slightest  neglect  or  fault,  leviaaima  culpa,  renders  the  master  of  a  vessel 
liable."    The  case  is  also  cited  to  the  same  point,  2  Panons  Contr.  160L 


Lane  et  al.  v.  Winthbop  et  al. 

[1  Bat,  118.1 

AcnoN  ON  Assigned  Contbact— What  Equtty  Excludbd.— Where 
A.  made  an  agreement  to  deliver  rice  to  B.,  or  his  assigns,  and  B.. 
afterward,  by  an  indorsement  on  the  back  of  the  agreement,  directed 
the  rice  to  be  delivered  to  C,  which  was  accepted  and  signed  by  A.,  it 
was  held  that  a  new  contract  was  thereby  created  between  A.  and  C.,. 
which  would  exclude  any  equities  existing  between  A.  and  B.,  thft 
original  parties. 


■ 

I 
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Action  on  the  case  brought  on  the  following  note  against  the 
defendants  as  copartners,  on  their  acceptance.    The  note  was 

as  follows: 

"For  value  receiyed,  Boston,  twenty-first  October,  1785,  I 

promise,  in  behalf  of  Winthrop,  Todd  &  Winthrop,  merchants 

of  Charleston,  South  Carolina,  to  ship  on  account  of  Nathaniel 

Tracej,  Esq.,  or  his  assigns,  a  thousand  tierces  of  rice,  in  all  the 

month  of  December,  or  so  soon  as  the  new  rice  comes  to  market, 

in  any  vessel  or  vessels  he  or  they  may  direct,  the  same  to  be 

addressed  to  Messrs.  Lane,  Son  A  Fraser,  London. 

"Thoios  L.  WnrnHBop." 
Indorsed  as  follows: 

"  Deliver  the  within  mentioned  rice  to  Messrs.  Lane,  Son  & 

Fraser.  or  order. 

"  Nath.  Tbacet." 
Accepted  thus: 

"  Accepted  to  deliver  the  within  as  above  on  behalf  of  Win* 

throp,  Todd  &  Winthrop. 

'*  Thomas  L.  Wintebop." 

The  last  acceptance  was  made  after  the  indorsement  by 
Tracey.  The  declaration  stated  the  circumstances;  and  the 
ftbove  note,  with  its  indorsement  and  acceptance,  was  given  in 
evidence  to  support  it. 

BuUedge  and  Pringle^  for  the  plaintiffs. 

Pinckney  and  Day,  for  the  defendants. 

Bay  objected  to  the  note  and  indorsement  being  given  in 
evidence  for  the  plaintiffs,  as  they  could  not  maintain  any  action 
thereon.  He  stated  that  the  defendants  had  an  offset  against 
Tracey  for  the  whole  value  of  the  rice,  which,  unless  he  could 
offset  it  in  this  action,  they  could  not  recover,  as  Tracey  bad 
lately  failed.  He  urged  that  this  was  not  negotiable  paper, 
because  not  for  the  payment  of  money. 

Pringle,  for  the  plaintiffs,  said  they  did  not  proceed  on  an 
implied  assumpsit,  by  virtue  of  the  assignment;  but  on  the  ex- 
press undertaking  of  the  defendants,  on  their  acceptance  after 
the  assignment  was  made. 

Bay  replied:  the  question  then  was,  whether  the  acceptance 
on  the  back  at  all  altered  the  case.  He  cited  a  case  from  Yin. 
Ab.  tit  Assignment,  that  a  note  or  debt  not  negotiable  cannot 
be  made  so  by  consent  of  parties. 
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Watibs,  J. ,  overruled  the  exoeption.  The  qaestLon  is,  whether 
the  right  on  which  this  action  is  broaght  is  an  assigned  right  or 
an  original  one.  If  the  former,  this  action  cannot  be  main- 
tained; if  the  latter,  it  is  regularly  brought;  for  in  such  a  case, 
it  is  a  new  contract;  and,  I  think,  the  latter  is  evident  from  the 
transaction.  The  only  case  which  contradicts  it,  is  one  cited 
from  Yiner,  which,  in  my  opinion,  is  neither  good  lawnor  good 
sense.  A  man  may  surely  make  what  contract  he  pleases;  and 
the  defendants  agreed  to  waive  their  equity,  if  any  they  had,  in 
the  original,  by  entering  into  a  new  contract.  This  they  surely 
had  a  right  to  do,  and  must  now  be  bound  by  it.  The  case  of 
Bay  y.  Fraser^  1  Bay,  66,  is  very  strong.  It  did  not  decide 
between  the  obligor  and  obligee,  but  between  the  assignor  and 
assignee.  This,  therefore,  being  an  original  right,  and  not  an 
assigned  one,  no  equity  between  the  original  parties  can  be  set 
up  against  the  present  plaintiffs'  claim. 
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n  Bay,  lao.] 

FOBOINO  Rbceift— When  FELONions-^Though  thefoiging  of  a  general 
indent  of  the  state  is  not  made  a  capital  offense  by  the  statute  author- 
izing the  issue  of  such  indents,  yet  the  foiginga  receipt  on  the  back  of 
such  indent,  for  the  accruing  annual  interest  appearing  due  by  its  face, 
with  the  intent  to  make  the  said  indent  current,  and  uttering  the  same 
in  order  to  defraud,  is  a  felony  under  the  statute. 

What  Constitutes  Forgebt. — It  is  of  no  consequence  whether  any  per- 
son was  actually  defrauded  or  not;  if  the  forgery  was  done  with  inten- 
tion to  defraud,  it  is  sufficient  to  make  it  a  felony. 

Indictment  for  forgery.  The  prisoner  was  charged  with  forg- 
ing and  uttering  an  indented  certificate  of  the  state  of  South 
Carolina,  and  the  forgery  of  a  receipt  thereon  for  accruing  in- 
terest. 

From  the  opinion  of  Chief  Justice  Butledge,*  the  facts  will 
more  fully  appear.  The  jury  found  the  prisoner  guiliy,  and  a 
motion  was  made  in  arrest  of  judgment,  on  the  following 
grounds : 

1.  The  indictment  was  faulty  and  defective:   a.  Because  it 

*Ghlef  Justice  Bixtledge  mm  elected  clilef  justice  of  the  common  pleas  in  Febnurj» 
1791,  end  now  presided  for  the  first  time  st  this  trUl,  and  his  opinion  in  this  case  was  the 
first  he  deliyered  in  the  oonrt.  He  had  been  preTioosIy  on  the  eqnlty  bench,  to  which  he 
was  appointed  on  the  organisation  of  the  court  of  chancery,  In  178A.  He  continued  as 
chief  Justice  of  the  common  pleas  until  his  appdntmeDt  as  chief  Justice  of  the  United 
States,  in  179ff.  ^ 
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eondudedy  **  against  the  peace  and  dignity  of  the  same  state,*^ 
the  word  *'  state  "  being  wrongly  added,  and  not  in  the  oonsti* 
ttition;  b.  Because  it  charged  that  "John  Edwards,  late  treas- 
urer," etc.,  instead  of  ''John  Edwards,  treasurer  at  the  time 
the  indent  was  issued;" 

2.  That  the  indent  issued  by  one  treasurer  was  not  legally 
issued,  nor  such  an  indent  as  the  law  prescribed  to  be  issued; 
and  is  so  far  illegal  that  no  criminal  prosecution  can  be  grounded 

,  upon  it; 

3.  That  the  writing  which  was  forged  was  not  a  writing  obliga* 
tory,  as  charged  in  the  indictment;  not  such  an  one  as  comes 
within  the  act; 

4.  That  the  acquittances  and  receipts  charged  in  the  indict* 
ment  are  none  of  them  such  as  come  within  tiie  act. 

BxjTLEDOE,  0.  J.  The  indictment  against  the  prisoner  is  -very 
specially  drawn,  and  contains  several  counts.  It  charges  him, 
in  the  words  of  the  act  of  assembly,  with  having  falsely  made, 
forged  and  counterfeited,  and  with  having  caused  and  procured  to 
be  falsely  made,  forged  and  counterfeited,  and  with  having  will- 
ingly assistedin  the  false  making,  forging  and  counterfeiting  a  writ* 
ing  obligatory,  which  is  commonly  called  and  well  known  by  the 
name  of  an  indent  of  this  state;  the  writing  is  set  forth  verbatim. 
It  also  charges  him  with  having  uttered  as  true  a  forged  and  coun- 
terfeit vmting  obligatory,  purporting  to  be  an  indent,  and  set  forth 
verbatim,  knowing  it  to  be  so.  And  it  charges  him  in  like  man- 
ner with  forging,  with  procuring  to  be  forged,  and  with  assist- 
ting  in  the  f oigery  of  several  receipts  for  money,  on  the  said 
indent;  and  with  uttering  as  true  such  forged  receipts  for 
money  on  said  indent,  knowing  such  receipts  to  be  forged.  And 
all  these  acts  are  laid  to  be  done  with  intent  to  defraud  the  sev- 
eral persons  mentioned  in  the  indictment,  and  contrary  to  the 
H/at  of  assembly,  in  such  case  made  and  provided.  The  prisoner, 
being  found  guilty,  has  offered,  in  arrest  of  judgment,  the  fol- 
lowing objections.  [Here  the  chief  justice  enumerated  the  ob- 
jections as  made  by  the  counsel  for  the  prisoner.]  The  several 
points  have  been  argued  with  ability  and  ingenuity  at  the  bar; 
we  have  heard  them  vdth  great  attention,  and  have  since  ma- 
turely considered  them.  With  regard  to  the  first  objection,  we 
consider  it,  as  we  did  at  the  argument,  as  of  no  weight.  The 
indictmemt,  had  it  stopped  at  the  word  '*  same,"  would  have 
been  faulty,  and  not  as  the  constitution  directs.  It  directs  that 
all  prosecutions  shall  be  carried  on  in  the  name  and  by  the  au* 
thority  of  the  state  of  South  Carolina,  and  conclude  against  the 
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peace  and  dignity  of  the  same.  In  this  danse  of  the  constita- 
tion,  state  is  the  antecedent  of  the  word  same,  to  which  it  refers, 
and  there  was  no  need  to  add  the  word  state.  But  toward  the 
end  of  this  indictment,  act  of  assembly,  not  state,  is  the  ante- 
cedent. There  was  a  necessity,  therefore,  to  add  the  word  state 
after  the  word  same,  otherwise  the  conclusion  would  have  been 
against  the  peace  and  dignity,  not  of  the  state,  but  of  the  act  of 
assembly.  Another  objection  was,  that  the  acquittance  and  re- 
ceipt charged  was  not  such  as  come  within  the  act.  This  act, 
which  was  passed  the  fifth  of  March,  1736,  was  made,  as  the 
title  declares,  for  putting  in  force  part  of  the  statutes  of  2  and  7 
Qeo.  n,  and  incorporates  such  parts  thereof  as  relates  to  this  of- 
fense. And  the  third  clause,  on  which  the  present  indictment 
is  founded,  is  these  words.  [The  chief  justice  then  read  the 
clause.]  The  arguments  in  support  of  this  objection  were  sub- 
stantially as  follows:  That  to  make  forgery  felony  within  this 
act,  it  must  be  done  with  intention  to  defraud;  and  that  these 
receipts  were  not  intended  to  defraud.  Who,  say  they,  were  to 
be  defrauded  ?  Not  the  treasurers,  because  several  years'  inter* 
est  were  released.  Not  the  party  to  whom  the  indent  was  trans- 
ferred, because  he  took  it  with  the  receipts  upon  it,  and  conse- 
quently, had  no  right  to  the  interest  which  appeared  to  haye 
been  paid.  That  the  law  means  a  receipt,  the  forging  of  which 
would  tend  to  depriye  some  person  of  his  right;  but  this  is  only 
a  relinquishment  by  the  prisoner  of  his  claim  on  the  treasuiy  for 
so  much  interest;  therefore,  that  the  receipt  could  only  injure 
himself.  The  forging  such  a  receipt  was  compared  to  the  case  of 
Bex  V.  Knight,  Salk.  876.  Another  ground  was,  that  if  the 
counts  on  the  indent  itself  be  not  felony,  which  they  had  before 
contended,  on  the  ground  of  its  not  being  a  writing  obligatory, 
within  the  act,  those  on  the  receipts  cannot  be  felony;  for  it  can* 
not  be  more  criminal  to  counterfeit  the  receipts  than  the  indent,, 
unconnected  with  which  the  receipt  is  perfectly  innocent. 

The  last  ground  was,  that  the  receipts  were  neither  for  money 
nor  goods,  which  the  act  requires  they  should  be.  But  special 
indents  are  paid  for  the  interest  on  general  indents;  therefore, 
the  receipts  must  be  considered  for  special  indents  only,  and 
they  are  not  for  money.  That  money  has  no  ear-mark,  which 
special  indents  have;  neither  are  they  goods.  The  receipts, 
therefore,  being  neither  for  money  nor  goods,  comes  not  within 
the  act.  These  arguments  rest  on  three  grounds:  1.  That  the 
receipt  was  not  given  with  intention  to  defraud;  2.  That  if  it 
was  not  felony  to  counterfeit  the  indent,  it  could  not  be  felony 
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to  forge  tbe  receipt;  8.  That  the  receipt  was  not  giyen  for 
money  or  goods.  Although  these  ailments  may,  at  first  view, 
appear  ingenious  and  plausible,  yet,  on  examination,  they  will 
be  found  to  be  altogether  destitute  of  solidity.  The  only  point 
oi  which  we  agree  with  the  prisoner's  counsel  is,  that  to  make 
foxgeiy  felony  under  this  act,  it  must  be  done  with  intention  to 
defraud.  It  stirely  must.  It  is  the  essence  of  the  crime.  But 
they  say  these  receipts  were  not  intended  to  defraud  either  the 
treasurers  or  Yale.  But  the  jury  have  found  that  it  was  with 
intent  to  defraud  both.  They  were  the  judges  of  that  fact;  we 
<!annot  say  they  were  mistaken.  It  is  of  no  consequence 
whether  any  person  was  actually  defrauded  or  not;  if  the  for- 
gery was  done  with  intention  to  defraud  it  is  sufficient,  and  that 
is  found.  We  will  cite  some  leading  cases  which  warrant  this 
opinion.  From  1  Hawk.  P.  0.  c.  70,  s.  2.  "The  notion  of 
forgery  doth  not  seem  so  much  to  consist  in  the  countefeiting  a 
man's  hand,  which  may  often  be  done  innocently,  but  in  the 
endeavoring  to  give  an  appearance  of  truth  to  a  mere  deceit 
and  falsity;  and  to  impose  that  upon  the  world  as  the  solemn 
act  of  another  which  he  is  in  no  way  privy  to,"  etc.  This  was 
the  idea  of  forgery  at  common  law;  it  is  the  same  under  the 
statute.  Ward's  case,  Strange,  747.  It  is  not  necessary  to  show 
an  actual  prejudice;  a  possibility  is  enough.  And  a  case  from 
Stiles,  p.  12,  is  there  referred  to,  of  an  indictment  at  common 
law,  for  forgery  of  a  letter  of  credit  to  raise  money;  and  nobody, 
says  the  book,  imagined  that  the  indictment  did  not  lie,  though 
it  was  not  said  that  he  actually  received  money  on  the  letter  of 
<sredit.  2  Black.  Bep.  787.  That  it  is  sufficient  to  aver  a  gen- 
eral intention  to  defraud  a  certain  person,  which  intention  must 
be  made  out  by  facts  at  the  trial.  It  is  not  necessary  to  set 
forth  particularly  the  manner  in  which  the  fraud  is  to  operate. 
Solemnly  adjudged  by  all  the  judges  at  Lord  Mansfield's 
<3hambers. 

The  case  quoted  by  the  prisoner's  counsel,  that  of  erasing  the 
word  "pounds"  in  a  bond,  and  inserting  "marks,"  is  not  a 
forgery,  because  the  sum  is  thereby  lessened,  which  cannot 
injure  the  obligor,  but  effects  only  the  obligee,  will  be  found, 
on  examination,  not  to  have  any  avail  in  a  case  like  this.  The 
law  there  laid  down  is  good;  but  the  reason  on  which  it  is 
grounded  does  not  apply  here.  1  Hawk.  c.  70,  s.  4;  2  Bac.  Ab. 
667.  "It  is  no  forgery  in  one  who  raiseth  the  word  libris  in 
a  bond  given  to  himself,  and  inserts  marcis,  because  there  is  no 
appearance  of  a  fraudulent  design  to  cheat  another,  the  altera- 
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tion  being  prejudicial  to  him  who  makes  it.  But  it  would  be 
forgery,  if  bj  the  ciroumstances  of  the  case,  it  should  any  way^ 
appear  to  have  been  done  with  an  eye  of  gaining  an  advantage- 
to  the  party  himself  who  makes  it,  or  of  defrauding  a  third 
person."  This  was  the  case  of  a  good  bond;  of  a  bond  made- 
to  the  man  himself;  it  was  a  case  at  common  law;  yet  there  it 
was  said  it  would  be  forgery  if  done  with  the  intention  to  de-* 
fraud.  Harrison's  case^  Leach,  189.  Prisoner  was  convicted  on. 
the  statute  of  2  Geo.  11,  c.  25,  and  31  Geo.  11,  c.  22,  which 
extends  the  former  to  corporations,  for  forging  a  receipt  for 
money,  with  intention  to  defraud  the  London  Assurance  Com- 
pany. He  was  accountant  to  the  company,  who  kept  their  cask 
at  the  bank  of  England,  where  they  had  paid  two  hundred  and 
ten  pounds,  which  was  entered  by  OlifiFord,  a  cashier  at  the- 
bank,  in  their  bank,  thus:  ''1777,  June  16.  Bank-notes. 
Clifford,  £210.''  The  prisoner  altered  this  entiy  by  prefixing 
the  figure  three,  which  made  it  read  three  thousand  two  hundred 
and  ten  pounds.  The  question  referred  to  the  twelve  judges, 
was,  whether  this  was  a  receipt  within  the  meaning  of  the- 
statute.  And  they  were  unanimously  of  opinion  it  was.  I 
mention  this  case  to  show,  that  although  it  might  have  been 
urged  that  this  could  not  have  been  done  with  intention  to- 
defraud  the  London  Assurance  Company,  because  it  appeared 
to  be  for  their  advantage  to  have  a  credit  for  three  thousand 
pounds  more  than  they  had  paid,  yet  no  such  objection  was 
made,  or  it  was  not  regarded.  They  could  have  no  right  to- 
credit  for  more  than  they  had  paid,  and  the  conviction  was  held 
to  be  legal.  From  these  cases,  and  a  variety  of  others  thai 
might  be  adduced,  it  is  clear,  that  in  order  to  make  forgery 
felony  under  this  act,  it  is  only  necessaiy  that  it  should  be  done- 
mala  fde^  with  intention  to  defraud  some  person.  It  i$  not 
necessaiy  to  lay  or  to  prove  that  any  person  was  aotnklly  de-^ 
frauded.  And  this  upon  good  reasons;  because  the  fozgexy 
may  be  discovered,  and  the  party  apprehended  for  prosecution,, 
before  the  fraud  intended  could  be  thoroughly  affected.  The 
intention  constitutes  the  crime. 

The  counsel  for  the  prisoner  contended  further  that  if  the- 
counterfeiting  the  indent  was  not  felony,  ooontezf citing  the  re- 
ceipts could  not  be  felony;  for  it  cannot  be  more  criminal  to 
counterfeit  the  receipt  than  the  indent,  and  unconnected  with 
the  indent,  the  receipt  is  perfectly  innocent.  But  this  we  con<- 
ceive  to  be  false  and  inconclusive  reasoning;  and  that  the  trails^ 
actions  of  counterfeiting  the  indent  and  forging  the  receipt  may 
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be  considered  and  detennined  upon  as  totally  independent  of 
each  other.  The  charge,  leith  respect  to  the  receipt,  is  for  forg- 
ing a  receipt  for  money  with  intention  to  defraud  certain  per- 
sons. And  it  is  of  no  consequence  on  what  those  receipts  were 
written;  whether  on  the  back  of  an  indent,  on  the  back  of  a  lot- 
tery ticket,  on  a  sheet  of  paper,  or  on  the  margin  of  a  news- 
paper. If  the  receipt  was  for  money,  if  it  was  forged,  if  it  was 
forged  with  intention  to  defraud  any  person,  that  is  sufficient 
to  constitute  a  felony  under  the  act.  It  was  further  alleged, 
that  these  receipts  are  not  for  money  or  goods,  but  must  be  con- 
sidered as  given  for  special  indents,  which  are  neither  one  nor 
the  other.  It  is  clear  that  the  receipts  are  not  for  goods;  but  it 
is  laid  in  the  indictment  that  they  were  for  money,  and  the  fact 
is  so  found  by  the  juiy.  There  are  two  modern  cases  that  show 
that  the  court  haye  not  been  very  strict  on  this  head,  where  the 
intention  to  defraud  has  been  manifest,  always  keeping  that  in 
Tiew  as  the  foundation  of  everything.  The  one  was  the  case  of 
James  EUioU,  in  1777,  Leach,  186.  He  was  indicted  for  forging 
a  bank-note,  whereby  Thomas  Thompson,  for  the  goremor  and 
company  of  the  bank  of  England,  promised  to  pay  Joseph 
Orooke,  or  bearer,  on  demand,  fifty;  and  the  indictment  charged 
it  to  be  a  promissoxy  note  for  the  payment  of  money.  It  was 
contended  for  the  prisoner  that  the  word  pounds  being  omitted 
in  the  body  of  the  note,  it  was  not  a  note  for  the  payment  of 
money;  or,  if  it  was,  it  was  totally  uncertain  what  coin,  whether 
pounds  or  shillings,  and  that  on  such  an  uncertainty  in  a  declara- 
tion a  plaintiff  would  be  nonsuited.  The  judges  left  it  with 
the  jury  to  consider  whether  the  word  fifty  imported  pounds; 
and  they  found  the  prisoner  guiliy  on  that  count  which  charged 
him  witli  having  forged  a  promissoiy  note  for  payment  of  money, 
with  intention  to  defraud  the  bank  of  England.  And  on  this 
objection  being  renewed,  by  way  of  motion  in  arrest  of  judg- 
ment, before  the  judges  at  Sergeant's  Inn,  th^  were  unan- 
imously of  opinion  the  verdict  was  legal.  The  other  case  was 
that  of  John  Taylor,  1779,  Leach,  214.  He  was  indicted  for 
that,  having  in  his  possession  a  bill  of  exchange  drawn  by 
Thomas  Harper  on  Joseph  Cuff,  for  twenty  pounds,  he  forged  a 
receipt  and  acquittance  for  the  said  sum,  as  follows,  viz:  ' '  Bec'd, 
William  Wilson,"  with  intent  to  defraud  the  said  Joseph  Cuff. 
He  was  convicted,  and  the  twelve  judges  were  of  opinion  the 
conviction  was  legal.  With  respect  to  the  special  indents,  the 
tax  act,  under  which  they  were  issued,  made  them  redeemable, 
or  exchangeable  at  the  treasury,  for  gold  or  silver,  at  certain 
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periods,  etc.,  that  the  man  who  had  them  might  probably,  if  he 
Icept  them  by  him,  get  the  fall  amount.  But  if  he  chose  to 
part  with  them,  he  could  at  any  time  get  money  for  them, 
though  he  could  not  dispose  of  them  at  par. 

However,  it  does  not  appear  that  special  indents  were  paid. 
They  might  have  been,  and  they  might  not  have  been  considered 
as  money.  The  fact  we  suppose  is,  that  neither  money  nor 
4Bpecial  indents  were  paid,  because  the  receipt  is  charged  to  be 
forged,  and  found  so.  It  is  said  to  be  for  two  years'  interest; 
but  it  is  also  to  be  for  eighty-six  pounds  two  shillings  and  six- 
pence, making  total  two  years'  interest.  Though  the  receipt  is 
for  those  sums,  in  figures,  the  operation  is  the  same  as  if  it  had 
been  in  words  at  length.  We  are,  therefore,  of  opinion,  that 
this  objection  must  be  overruled.  It  is  immaterial  to  consider 
Any  of  the  other  objections  which  have  been  offered;  because 
the  first  and  last  objection  being  overruled,  it  follows  that  the 
prisoner  is  lawfully  convicted  of  having  forged  a  receipt  for 
money,  with  intention  to  defraud  the  persons  mentioned  in  the 
indictment;  and  that  such  a  forgeiy  is,  by  the  act  of  assembly, 
felony  without  benefit  of  clergy.  We  would  not,  however,  be 
understood  as  according  to  the  doctrine  laid  down  by  the  pris- 
oner's counsel  in  their  other  objections.  We  have  been  more 
diffuse  in  delivering  this  opinion  than  is  usual,  or  perhaps  was 
necessary.  But  this  being  a  case  of  great  importance  to  the 
public  and  to  the  prisoner,  and  his  counsel  appearing  to  lay 
great  stress  on  this  objection,  we  considered  it  proper  to  state 
thus  fully  the  reasons  upon  which  our  decision  is  founded. 


This  case  in  exteimively  noticed  by  writers  on  criminal  law,  as  containing 
a  good  exposition  of  the  crime  of  f  oigexy.  It  is  cited  aa  authority  by  Bishop, 
1  Cr.  Law,  sec.  572;  2  Id.  sec;  602;  by  Wharton,  1  Cr.  Law,  sec.  410;  2  Id. 
1462. 


Hamilton  et  al.  t;.  Greenwood  et  al. 

[1  Bat,  178.] 

ToLUNTABT  CoNYETANCB  WHEN  NOT  Fbaudulbnt.— A  Tofamtsry  deed 
of  settlement  made  by  a  husband  on  Ida  wife,  is  not  necessarily  fraadn- 
lent  as  against  creditors,  though  the  husband  be  in  debt  at  the  time  of 
the  conyeyance. 

FftAUD  A  Question  of  Fact.— Whether  there  be  fraud  or  not,  is  a  proper 
question  for  the  determination  of  the  jury  under  all  the  circumstances 
of  the 


608  Hamilton  v.  Greenwood.  [S.  O^ 

Special  action  on  ttie  case  to  try  the  property  of  a  negro  woman.. 
Minah,  and  her  children,  settled  on  Mrs.  Holman  hy  her  hna- 
band  at  a  time  when  he  was  supposed  to  have  been  considerably 
in  debt.  In  October,  1775,  Mr.  Holman,  to  make  a  provisioik 
for  his  wife,  settled  the  negro  in  question  and  four  others  on  her 
and  her  heirs  forever.  The  deed  was  recorded  in  1776.  At  the^ 
time  the  settlement  was  made,  it  appeared  Holman  had  twelve^ 
or  fifteen  negroes,  a  stock  of  cattle  and  household  furniture  to 
a  considerable  amount.  That  there  had  been  a  difference  be- 
tween them,  and  to  effect  a  reconciliation  the  deed  in  question 
was  made. 

The  evidence  on  the  part  of  the  defendants  showed  that  Hol- 
man afterward  (as  his  wife  and  himself  did  not  live  on  the  beet 
terms)  made  a  mortgage  on  the  first  April,  1777,  of  the  same- 
negro  woman  and  some  others  to  defendants  as  security  for 
a  debt  he  owed  them;  which  mortgage  was  duly  recorded.  May, 
1777.  It  was  also  alleged  and  proved,  that  this  debt  due  the  de» 
f endants  was  contracted  before  the  deed  of  settlement.  Hence,, 
the  question  was,  whether  the  deed  so  made  in  favor  of  Mrs. 
Holman,  is  void  against  the  defendants,  who  were  creditors  pre» 
vious  to  the  day  of  settlement. 

Ward,  for  defendants,  relied  on  the  statute  of  13  Eliz.  relating 
to  fraudulent  conveyances;  Tunne^8  aue^  8  Co.  80;  1  Atk.  13; 
and  contended  that  the  deed  was  void  as  to  defendants,  and 
more  especially  as  the  debt  was  bona  fide  contracted  previous  to 
the  date  of  the  deed. 

Reed^  contra,  argued  that  the  deed  is  not  neoeesazily  void;  for 
that  must  be  an  ei^ress  purpose  to  defraud  creditors.  In  this 
case,  Holman  had  no  such  purpose,  as  he  had  property  sufficient 
to  pay  his  debts  after  making  the  settlement. 

By  OouBT.  Fraud  or  not  fraud,  under  the  whole  of  the  cir- 
cumstances, is  a  matter  vexy  proper  for  the  consideration  of  the 
jury.  There  is  no  point  clearer  than  where  a  deed  is  made  for 
the  purpose  of  defrauding  creditors,  whatever  the  pretense  may 
be;  wherever  such  intent  can  be  traced  out,  it  is  fraudulent,, 
and  ought  to  be  set  aside.  But  to  say  that  no  voluntary  deed,, 
made  for  the  support  and  advancement  of  a  part  of  aman'» 
family,  is  good,  because  a  man  happened  to  be  embarrassed  at 
the  time  such  deed  was  made,  would  be  carrying  the  matter 
much  further  than  the  principles  of  law  or  justice  would  warrant. 
In  the  present  case,  the  deed  appears  evidently  to  have  been 
made  for  the  support  of  the  wife,  especially  as  there  had  been 
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difTerenoeB  between  ihem.    There  is  no  seoret  irast  in  it;  or  that 
the  property  should  erer  revert  to  Holman.    It  is  absolute  and 
unconditional,  and  appears  to  have  been  recorded  soon  after  its 
execution,  which  was  notice  to  all  the  world.    The  statute  of 
Elizabeth  does  not  go  to  yoluntaiy  conveyances,  merely  because 
they  are  yoluntaiy;  but  to  such  as  are  fraudulent.    A  fair,  toI- 
untary  conyeyance  may  be  good  against  creditors,  notwithstand-* 
,ing  its  being  yoluntary.    The  circumstance  of  a  man  being  in 
debt  at  the  time  of  making  such  a  deed  may  be  an  argument  of 
fraud;  but  then  the  grand  question  in  eyeiy  such  case  is,  whether 
the  act  done  is  a  bona  fide  transaction,  or  whether  it  is  a  trick  to 
defraud  creditors.  If  there  is  any  trust  for  the  use  of  the  grantor, 
it  is  fraudulent;  Cowp.  434,  435;  but  in  this  case,  there  is  none. 
It  is  also  laid  down  by  Lord  Mansfield,  Cowp.  436,  that  a  settle- 
ment was  not  fraudulent,  because  there  were  creditors  at  the 
time  it  was  made,  if  the  transaction  was  a  fair  one.   He  also  lays 
it  down  in  Cowp.  710,  711,  that  a  custom  has  prevailed,  and 
leaned  extremely  to  construe  voluntary  settlements  fraudulent 
against  creditors;  but  if  the  circumstances  of  the  transaction 
show  that  it  was  not  fraudulent  at  the  tame,  it  ia  not  within  the 
statutes,  though  no  money  was  paid. 
Verdict  for  plaintiffs. 

Bmnp,  in  Mb  work  on  Fraadulent  Conveyuioes,  p.  263,  citing  thii  case, 
among  others,  says  very  troly :  "  The  word  '  voluntary '  is  not  to  be  fonnd 
in  the  statute,  and  it  is  perfectly  dear  from  the  preamble  that  its  provisionii 
were  pointed  not  at  voluntary  conveyances  as  such,  but  against  transfers 
concocted  in  fraud,  and  devised  by  a  debtor  for  the  purpose  of  delaying  and 
defrauding  his  creditors.'*  And  on  p.  270,  be  cites  it  among  many  others  to 
the  statement:  "  This  presumption  [of  fraudulent  intent]  ia  not,  bowever. 
conclusive,  but  may  be  met  and  rebutted  by  proof  that  the  donor  was,  at 
the  time  of  the  conveyance,  in  prosperous  drcumstanoesb  and  poasawd  of 
ample  means  to  disduuge  all  his  pecuniary  obligationa.'' 


SOABBOROUOH  V.  HaRRIB. 

[1  Bat,  17T.] 

What  ACTS  WILL  DiscHABOElNnoBSBB.— Whenever  a  new  cndit  or  an 

extension  of  the  tune  for  payment  is  given  by  the  holder  of  a  bill  to  th^ 

drawer,  he  thereby  releases  the  indorser. 
Whkn  notice  Given  to  lNi>0BSEB.>-In  all  eaaes  whatever,  the  holder  of 

a  ]irote8ted  bill  must  give  reasonable  notice  to  the  indoTBer,  either  by 

the  first  post  or  convenient  opportunity. 

Action  against  the  indorser  of  a  bill  of  exchange,  and  cause 

.^9 
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tried  before  a  special  juxy.  On  the  fifth  of  Augost,  1783,  John 
Banks  drew  the  biU  in  qaestion  on  one  Cmmuigham,  in  Glas- 
gow, which  was  indorsed  by  the  defendant,  and  negotiated  to 
the  plaintifis  by  Banks.  On  the  eighteenth  of  Noyember  foUow- 
ing,  it  was  presented  to  Cunningham  and  noted  for  non-accept- 
ance for  want  of  effects;  of  which  plaintiflh  gave  Banks  notice, 
bat  not  the  defendant,  at  Banks'  desire,  whose  credit  at  that 
time  was  not  good.  On  the  twenty-six  of  January,  1784,  in 
order  to  satisfy  the  plaintifb.  Banks  gave  a  new  UU  for  the 
amount  of  the  old  one,  with  interest  and  damages,  on  his  brother 
in  Virginia,  which  was  returned  protested.  In  the  meantime, 
the  first  bill  from  Glasgow  came  out  protested  for  non-payment. 
Banks  soon  after  became  insolyent,  and  went  to  North  Giurolina, 
where  he  died.  On  the  twentieth  of  April,  1784,  plaintifib  gave 
defendant  notice,  and  demanded  payment,  which  was  refused. 

For  the  defendant  two  grounds  were  taken:  1.  That  there 
was  not  immediate  notice  given  him,  as  indorser,  of  the  non- 
acceptance,  which  the  law  of  merchants  requires,  not  being 
apprized  of  it  until  April,  1784,  after  Banks  became  insolvent; 
2.  That  there  was  a  new  credit  given,  by  taking  a  new  bill,  and 
giving  Banks,  the  drawer,  time  for  payment 

By  OouBT.  1.  Although  it  may  not  be  necessary,  in  some 
cases,  to  give  drawer  notice  of  protest,  as  where  drawer  had  no 
•effects  in  drawee's  hands,  Doug.  65,  yet  this  role  will  in  no  case 
apply  to  an  indorser:  5  Burr.  2607.  For  in  all  cases  whatever, 
the  holder  of  a  bill  must  give  reasonable  notice  to  the  indorser, 
that  is,  by  first  post  or  convenient  opportunity,  which  is  partly 
A  matter  of  fact  for  a  jury  what  is  reasonable  or  not.  IXiug.  499; 

2.  Wherever  a  new  credit  is  given,  the  party  holding  takes  it 
upon  himself;  and  in  no  case  where  the  holder  gives  time  to  the 
fnaker  is  the  indorser  liable:  1  T.  B.  167,  714;  1  WiL  4& 

Yerdiot  for  defendant. 


State  v.  Fullbb. 

[1  Bat.  MB.) 

Bpbgial  VxBDicr  IN  Indictment  for  FoRaEBT.^Wbere  a  tpeoial 
diet  itelad  the  paaung  of  a  forged  note,  knowing  of  the  foigeiy,  thoo^ 
it  did  not  find  it  wm  done  with  a  fraudulent  hitentkm,  it  wm  held 
raffident  to  wanant  a  judgment  of  conviotion,  as  the  inndnlent  in- 
tention is  necesaarily  infened  from  knowin|^y  making  or  passing  the 
false  inBtnunent 

Indioxmsht  for  forgery  of  a  promissory  note.    Jury  found 


May,  1792.]  State  v.  Fullxb.  611 

prisoner  ''goilly  of  attempting  to  pass  the  note,  knowing  of  the 
forgery/' 

The  prisoner's  coansel  moved  in  arrest  of  jadgment,  that  this 
was  not  sach  a  finding  as  would  warrant  the  court  to  pass  sen- 
tence on  the  prisoner,  inasmnch  as  the  verdict  did  not  state  or 
find  that  the  prisoner  passed  the  note,  knowing  of  the  forgery, 
with  intent  to  defraud.  Therefore,  it  was  contended  that 
felony  was  not  found  complete,  and  that  the  court  could  not^ 
by  intendment,  supply  the  fraudulent  intention,  and  convict 
the  prisoner. 

The  CouBT,  after  argument  and  upon  mature  deliberation, 
were  of  opinion,  that  the  verdict,  as  it  stood,  would  warrant  the 
passing  of  sentence  on  the  prisoner,  upon  the  authority  of  Lord 
Holt,  in  12  Mod.  627,  who  lays  it  down,  that,  though  in  an  in- 
dictment for  manslaughter,  it  is  necessary  to  lay  it  to  have  been 
done  voluntarily,  yet  it  is  not  necessary  that  it  should  be  found 
so  in  a  special  verdict;  for,  if  it  be  found  that  the  prisoner  did 
the  act,  without  any  more,  it  must  be  understood  that  he  did  it 
voluntarily,  as  laid  in  the  indictment,  if  the  contrary  do  not 
appear.  So,  also,  in  2  Str.  844,  845,  where  a  verdict  found 
that  a  prisoner  forged  a  bond,  and  published  the  same,  but  no 
intention  to  defraud.  The  court  had  no  doubt  but  that  it  was 
a  good  finding  to  constitute  the  forgery.  So,  again,  in  Don- 
ndhfB  case.  Leach,  204.  It  is  laid  down  in  a  case  of  robbery, 
that  the  putting  in  fear,  which  is  essential  to  a  robbery,  need 
not  be  laid  or  found;  but  if  it  be  laid,  and  found  to  be  done 
violently,  and  against  the  will,  the  law,  in  odium  spoliatoria, 
vrill  presume  it;  that  is,  that  the  person  was  put  in  bodily  fear. 
A  reasonable  fear  of  violence,  caused  l^  a  constructive  violence, 
is  sufficient;  so  resolved  by  all  the  judges  of  England,  in  their 
opinion  delivered  by  Justice  Willes,  in  May,  1779. 

In  the  present  case,  the  indictment  states  that  the  note  was 
passed,  knowing  of  the  forgery,  with  intent  to  defraud.  The 
verdict  finds  the  uttering,  knowing  of  the  forgery.  The  facts 
which  constitute  the  offense  are  here  found.  The  intent  is  only 
matter  of  circumstance,  which  naturally  follows  and  springs  out 
of  the  facts.  No  other  than  a  fraudulent  intent  can  be  inferred, 
when  a  man  makes  or  passes  a  false  deed  as  and  for  a  true  one. 
The  law  will  presume,  as  in  the  foregoing  cases,  in  odium 
fraudiSy  that  it  was  done  with  a  fraudulent  intention.  Besides, 
it  is  laid  down  in  5  Bep.  97,  that  the  court  will  never  entertain  a 
doubt  concerning  a  thing  not  submitted  to  them  by  a 
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Terdict;  bat,  on  the  contrary,  will  intend  everything,  which  cait 
be  fairly  intended,  in  order  to  support  the  verdict. 

Present,  Burxv,  Obimke,  Watibs  and  Bat,  JJ. 

The  motion  was  discharged,  and  the  prisoner  afterward 
eated. 


Pringle  V.  Witten's  Exscutobs. 

UB4T.  966.1 

Action  ok  Covenants  in  Deed.— On  a  covenant  that  the  vendor  la 
lawfolly  seised  in  fee,  the  vendee,  in  case  of  disooveiy  of  delect  of 
title,  may  maintain  his  action  before  eviction;  bnt  it  is  otherwise  in 
regard  to  the  covenant  for  peaceable  enjoyment. 

Deficiency  of  Quantity  Contracted  For.— A  deficiency  of  qnantity 
so  great  as  to  defeat  the  object  of  the  purchase,  is  a  good  canae  for 
rescinding  a  contract  for  the  sale  of  lands;  or  it  may  be  set  off  as  an 
ofibet  against  the  bonds  given  for  the  consideration  money. 

AonoN  for  a  breach  of  covenants  in  a  common  release  for 
lands. 

It  was  admitted  that  the  plaintiff  had  purchased  from  the  de- 
ceased, Witten,  a  tract  of  three  hundred  acres  of  land,  and  had 
given  bonds  for  six  hundred  pounds,  the  consideration  money;, 
and  that  Witten  had  given  the  usual  conveyances  of  lease  and 
release,  and  in  the  i-elease  had  covenanted,  among  other  things, 
that  he  was  seised  in  fee  of,  in  and  to,  all  and  singular,  the  landa 
and  premises  sold;  and  that  he  had  good  right  and  lawful 
authority  to  convey,  etc.  It  appeared  afterward,  in  evidence, 
that  the  plaintiff  frequently  endeavored  to  find  out  the  comers- 
and  lines  of  this  tiact,  but  was  unable  to  do  so;  that  he  called 
upon  Witten,  in  his  life-time,  to  point  out  the  comers  and  lines, 
but  he  failed  to  do  so;  that  surveyors  were  afterward  appointed, 
who  went  to  the  place  where  the  land  was  supposed  to  lie,  but 
^were  unable  to  find  either  comers  or  lines.  Youngblood,  one 
of  the  surveyors,  however,  testified  that  he  was  shown  a  tree  for 
a  comer,  from  which  a  few  trees  had  been  marked,  but  that  the^ 
marked  trees  were  about  ninety  degrees  out  of  the  course  laid, 
down  in  the  plat;  that,  however,  admitting  this  tiee  to  be  the 
true  corner,  and  the  course  shown  the  real  one,  and  that  there- 
might  have  been  a  mistake  in  the  plat,  yet,  estimated  according 
to  this  line,  the  tract  would  not  have  included  more  than  about 
one  hundred  and  ninety  acres;  that,  in  his  opinion,  the  tree: 
never  had  been  marked  for  a  comer,  and  that  neither  the  cor* 
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ners  nor  lines  of  the  tract  could  be  traced.  Youngblood's  testi- 
mony was  corroborated  by  that  of  another  surveyor,  and  by  an 
old  inhabitant  of  that  part  of  the  country. 

Beed,  for  the  defendants,  on  the  dose  of  the  evidence,  con- 
tended that  the  action  was  not  maintainable,  because  the  plaint- 
iff had  sustained  no  damages,  nor  could  damages  be  sustained, 
until  there  had  been  an  eviction,  by  suit  at  law,  from  the  prem- 
ises:  Yaugh.  118, 119;  1  Wood's  Conv.  405. 

Pinckney  and  Pringle,  in  reply,  acknowledged  that  in  the 
oase  of  deeds  which  contained  only  a  covenant  for  peaceable 
enjoyment  or  a  general  warranty  of  title,  the  action  of  covenant 
would  not  lie  until  after  an  eviction  by  suit;  but  it  is  otherwise 
in  regard  to  the  covenant  of  seisin;  that  this  latter  coyenant 
was  of  a  two-fold  nature;  it  went  partly  to  the  title  and  partly 
to  the  quantity.  In  support  of  this,  they  relied  on  9  Co.  61; 
Keb.  58;  1  Wood's  Oonv.  403,  404.  The  breach  assigned  by 
the  plaintiff  was,  that  the  bargainor  was  not  seised  of  a  good 
estate  in  fee;  it  was  not  necessary  for  the  plaintiff  to  show  in 
whom  the  estate  was.  A  covenant  that  the  defendant  was  law- 
fully seised  is  intended  as  to  title,  and  a  covenant  for  quiet  en- 
joyment is  intended  as  to  possession.  In  the  first  case,  plaintiff 
may  take  issue  on  the  defect  ol  the  title;  but  in  the  second,  he 
must  allege  and  prove  a  lawful  eviction:  8  Keb.  755;  1  Wood's 
Conv.  404. 

With  regard  to  a  corenant  of  deficiency  of  quantity,  this  de- 
pends partly  upon  the  principles  of  the  civil  law  which  agree 
vnth  the  common  law;  for  if  there  be  only  one  acre  deficient,  it 
is  a  breach  of  covenant,  and  if  the  extent  of  the  injury  arising 
from  the  deficiency  is  so  great  as  to  defeat  the  object  of  the 
purchase,  the  contract  ought  to  be  rescinded  in  ioto,  and  the 
consideration  money,  if  paid,  returned;  but  if  the  injury  is  not 
so  great  as  to  defeat  the  object  of  the  purchase,  then  dam- 
ages ought  to  be  allowed  in  proportion  to  the  injury.  1  Dom. 
80,  82;  Pow.  on  Conv.  147.  In  this  case  there  was  such  a  de- 
ficiency in  quantity,  as  would  entirely  defeat  the  object  of  the 
purpose,  and  would  justify  the  jury  in  rescinding  the  contract. 
And  the  plaintiff  should  have  damages  to  the  full  amount  of  the 
bonds,  principal  and  interest,  which  the  defendants,  as  execu- 
tors of  Witten,  held  in  their  hands  and  refused  to  deliver  up. 

The  Courfc,  Btttledge,  C.  J.  and  Bat,  J.,  mentioned  to  the 
jury  that  the  law  had  been  very  properly  stated  to  them  by  the 
counsel  for  the  plaintiff.    That  it  was  true,  that  in  covenant  fox 
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peaceable  enjoyment,  or  on  a  general  warranty,  in  sach  a  case 
the  action  would  not  lie  at  common  law,  without  a  previoua 
eviction  by  suit  at  law.  Vaugh.  118, 119;  1  Wood's  Conv  405. 
But  in  a  case  like  the  present,  where  title  and  quantity  were 
both  warranted,  that  doctrine  did  not  apply.  In  the  latter  cases, 
wherever  there  was  a  coyeniEuit  for  good  title,  and  for  the  whole 
quantity;  in  each  of  these  cases  the  action  of  covenant  would 
lie  wherever  the  defect  of  title  or  deficiency  in  quantity  was 
discovered. 

That  the  jury,  if  they  were  satisfied  of  the  fact  of  so  great  a 
deficiency  as  one-third  of  the  land  being  wanting,  or  of  the  un- 
certainty of  the  locations  of  the  land,  they  might  rescind  the 
contract  entirely,  by  giving  damages  in  the  manner  recom- 
mended by  the  plaintifTs  counsel;  or  if  they  thought  a  reasonable 
abatement  would  do  justice  to  the  parties,  they  might  make  a 
deduction  from  the  bonds,  according  to  the  injury  sustained. 
That  a  jury,  however,  ought  not  to  lend  too  easy  an  ear  to  suits 
of  this  kind,  which  tended  to  the  dissolution  of  contracts,  unless 
the  strong  and  obvious  features  of  the  case  would  justify  it. 
That  the  present,  however,  appeared  to  be  one  of  that  nature,  as 
it  would  be  extremely  unjust  and  unreasonable  that  the  plaintiff 
should  pay  so  large  a  sum,  unless  he  had,  at  least,  so  much 
of  the  tract  remaining,  and  that  with  sufficient  certainty,  as  to 
answer  the  main  object  of  the  purchase. 

The  jury  found  for  the  plaintiff,  damage  to  the  whole  amount 
of  the  bonds,  with  interest  and  costs,  so  as  to  dissolve  the  con- 
tract in  Mo,  and  to  oblige  the  defendants  to  deliver  up  the 
bonds. 


The  doctrine  of  this  case  is  well  established.  Kent^  2  Com.  470,  ragaxd- 
ing  thb  says:  "  The  good  sense  and  equity  of  the  law  on  this  subject  is, 
that  if  the  defect  of  title,  whether  of  lands  or  chattels,  be  so  great  as  to 
render  the  thing  sold  unfit  for  the  use  intended,  and  not  within  the  induce- 
ment to  the  purchase,  the  purchaser  ought  not  to  be  held  to  the  contract, 
but  be  left  at  liberty  to  rescind  it  altogether.  This  is  the  principle  alluded 
to  by  Pothier,  and  repeated  by  Lord  Erskine  and  Lord  Eenyon.  In  South 
Carolina  it  has  been  held,  that  if  the  deficiency  in  the  quantity  of  land  be  so 
great  as  to  defeat  the  object  of  the  purchase,  the  vendee  may  rescind  the 
baigain;  and  if  the  defects  were  not  so  great  as  to  rescind  the  contract 
entirely,  there  might  be  a  just  abatement  of  price;  and  this  doetrine  applies 
equally  to  defects  in  the  quantity  and  quality  of  land,  and  lor  unsoundnaas 
and  defects  in  personal  property." 

As  to  the  time  an  action  is  maintainable  on  the  covenants  in  a  deed,  this 
case  is  in  harmony  with  the  authorities.  Thus  Sedgwick  on  Damages,  p. 
157,  lays  it  down:  "  It  is  well  established  that  the  mere  existence  of  a  par- 
amount legal  title  is  not  sufficient,  but  that  the  plaintiff  must  allege  an4 
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prove  an  ouster  or  eyiction  by  a  paramount  title,"  to  maintain  action  on 
covenant  of  warranty.  And,  again,  p.  152,  speaking  of  the  varioos  coven- 
ants, he  says:  "  In  regard  to  the  three  first  [seisin,  right  to  convey,  and  free 
from  incumbrances],  if  the  title  is  defective,  or  incumbrances  exist  at  the 
time  of  the  conveyance,  there  is  a  breach  as  soon  as  the  deed  is  executed; 
but  those  of  warranty  and  quiet  enjoyment  are  prospective,  and  an  actual 
ouster  or  eviction  is  in  general  necessary  to  constitute  a  breach.**  Bee  to 
the  same  point.  Field  on  Damages,  sec  446. 


BuFORD  V.  Fannen. 

[1  Bat.  ars.] 

llSABUBS  OP  Damages  in  Trover.— In  an  action  of  trover,  the  value  of 
the  property,  and  compensation  from  the  time  of  demand,  must  be  the 
measure  of  damages  for  the  jury. 

AonoN  of  trover  for  negroes  and  a  horse  taken  by  the  defend- 
ant from  the  plaintiff's  plantation  during  the  war.  The  negroes 
soon  afterward  returned,  or  were  delivered,  but  the  horse  was 
never  sent  back.  The  plaintiff,  after  proving  the  value  of  the 
horse,  wanted  to  give  evidence  of  consequential  damages  sus- 
tained by  the  loss  of  his  crop;  but  Grimke,  J.,  who  tried  the 
cause,  refused  to  admit  such  testimony  in  the  present  form  of 
action,  and  the  juiy  found  a  verdict  of  forty  pounds,  being  the 
value  of  the  horse.  A  motion  for  a  new  trial  was  made  by 
plaintiff's  counsel,  on  the  ground  of  misdirection  of  the  judge, 
and  for  the  rejection  of  evidence  of  consequential  damages. 

Harper^  for  the  motion;  Ibrd^  against  it. 

RuTLEDOB,  C.  J.,  was  of  opinion  that  this  kind  of  testimony 
might  be  allowed  in  some  cases,  and  was  for  granting  a  new 
trial. 

Watibs,  J.  It  is  of  great  importance  to  keep  different  issues 
distinct,  that  the  parties  in  one  form  of  action  may  not  be  sur- 
prised by  evidence  which  belongs  to  another.  The  evidence 
which  the  plaintiff  wished  to  produce  would  have  been  admis- 
sible in  trespass,  but  was,  I  think,  properly  rejected  in  this 
action.  Where  there  has  been  an  unlawful  taking,  either  tres- 
pass or  trover  will  lie;  but  if  the  party  proceeds  in  trover  he 
waives  the  tort,  except  as  it  is  evidence  of  a  conversion,  and  can 
only  have  damages  for  the  value  of  the  property  converted,  and 
the  use  of  it  while  in  the  defendant's  possession .  The  real  value 
of  the  property  is  not  always  the  sole  measure  of  damages;  if 
the  conversion  of  it  is,  or  may  reasonably  be  supposed  to  be. 
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productive  of  any  benefit  to  the  defendant,  the  juiy  may  gire 
additional  damages  for  it;  as  where  trover  is  brought  for  monej 
in  a  bag,  interest  ought  to  be  allowed,  bj  waj  of  damages,  for 
ihe  detention;  so  in  this  case,  if  the  negroes  had  not  been  deliv- 
ered, damages  could  be  given  for  the  labor  of  the  negroes;  for 
the  use  of  money  or  negroes  is  a  certain  benefit  to  the  party  who 
converts  them,  and  he  ought  to  pay  for  it.  But  where  he  ac- 
quires no  gain  to  himself  by  the  conversion,  it  does  not  appear 
to  me  that  he  is  answerable  for  any  damages  above  the  real  value 
of  the  thing  converted;  if  he  was,  he  would  be  answering  for  a 
mere  delictum,  for  which  he  is  not  liable  in  trover.  By  waiving 
the  trespass  in  this  action,  which  the  plaintiff  must  do,  he  waives, 
I  conceive,  every  kind  of  personal  wrong  which  is  unattended 
with  any  gain  to  the  trespasser;  he  releases  him  from  everything 
which  death  would  release  him  from.  If,  for  instance,  the  de- 
fendant had  been  dead  at  the  time  of  bringing  this  suit,  what 
could  the  plaintiff,  in  any  form  of  action,  have  recovered  from 
his  executors?  The  same  amount  which  he  has  now  recovered, 
and  no  more;  that  is,  the  value  of  the  horse  taken,  or  damages 
for  the  use  of  the  negroes  while  they  were  in  the  defendant's  pos- 
session; but  nothing  for  the  loss  of  crop,  which  proceeded  ex 
ddicto,  and  produced  no  benefit  to  the  defendant.  For  the  same 
reason  as  this  action  is  founded  in  property  only,  and  no  dam- 
ages can  be  allowed  for  the  mere  delictum;  I  think  the  evidence 
offered  was  not  admissible,  and  that  the  judge  was  right  in  refus- 
ing it. 

Bat,  J.,  thought  that  as  in  an  action  of  trover  the  tort  was 
waived,  all  its  consequences  were  relinquished  with  it  The 
very  nature  of  the  action  supposed  that  the  defendant  came  law- 
fully into  possession;  and,  if  so,  no  damage  could  or  ought  to 
be  given  till  the  true  owner  made  his  demand;  from  which  time 
only  damages  ought  to  be  calculated.  And  where  no  specific 
demand  was  proved,  tiben  from  the  time  of  the  commencement 
of  the  action;  and  relied  on  the  case  of  Cooper  et  cX.  v.  (7/ii(fy  el 
oZ.,  1  Burr.  81,  where  the  nature  of  this  action  is  particularly 
defined;  also,  3  Burr.  1864, 1865;  2  Esp.  868. 

Motion  for  a  new  trial  denied. 
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Jambs  et  al.  v.  MoGbedis  bt  al. 

[1  Bat.  SM.] 

Vactob.  SiLLDTG  ON  Cbedit.— When  goods  aie  oonuAgood.  to  iMton, 


without  any  particular  instructional  and  they  sell  at  the  iiraa) 

to  a  party  who  is  solvent  at  the  time  of  the  sale,  hut  who  afterward 

hecomes  insolvent,  the  factors  are  not  chai^geahle  with  the  loea. 

AonoN  tried  before  a  special  jury  for  a  quantitj  of  iroD 
-Bhipped  and  consigned  by  the  plaintifis,  who  were  factors  io 
Philadelphia,  to  the  defendants  in  Charleston. 

The  defendants  pleaded  a  discount  of  four  casks  of  indigo, 
-which  they,  in  their  turn,  had  shipped  and  consigned  to  the 
j)laiutiffs,  which  n.early  balanced  the  demand  for  the  iron. 

The  plaintiffs  admitted  the  receipt  of  the  four  casks  of 
indigo;  but,  as  there  was  not  a  ready  sale  for  that  article,  bad, 
in  order  to  enhance  the  price,  sold  it  at  three  months'  credit  to 
one  Borger,  a  merchant,  then  in  good  credit,  but  who  became 
insolvent  before  it  was  payable,  and  that  they  had  receired 
nothing  for  it.  The  plaintiff's  clerk  also  testified  that  it  was 
usual,  among  the  merchants  and  factors  of  Philadelphia,  to  sell 
indigo  on  that  credit;  and  that  no  orders  to  the  contrary  accom- 
panied the  indigo  when  consigned. 

By  CouBT.  In  general,  every  factor  is  bound  to  sell  goods 
•consigned  to  him  for  ready  money  only,  unless  he  has  some 
discretionary  powers  given  him,  or  has  orders  to  the  contrary; 
or  unless  the  usage  and  course  of  trade,  at  the  place  where  the 
«ale8  are  made,  will  warrant  it;  in  which  case,  such  usage  and 
custom  will  justify  the  factor  in  making  the  sales  conformably. 
In  the  present  case  it  has  been  proved  to  have  been  the  course 
of  trade  in  Philadelphia  to  sell  indigo  at  three  months'  credit, 
when  the  sale  was  made;  and  the  plaintiffs  did  neither  more 
nor  less  than  every  other  merchant  or  factor  did,  and  therefore 
they  come  within  the  rule  of  law  above  laid  down. 

The  jury,  without  quitting  their  box,  returned  a  verdict  for 
the  plaintiffs,  to  the  full  amount  of  their  demand. 


See  the  ease  of  MtOamdeo  v.  Ounm^  p.  540^  where  a  simikr  point  was 
sledded. 
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FOTHERINGHAM  V.  PrIOE's  ExEOUTOBS. 

[1Bat,»1.] 

When  Notice  of  Protest  Unkecessjibt.— When  a  drawer  of  a  bill 
haa  no  effects  in  the  dravree't  hands  at  the  time  of  drawing,  no  notice 
or  protest  is  necessary  in  order  to  charge  the  drawer,  bat  it  is  otherwisa 
in  respect  to  an  indorser. 

Promise  to  Pay  a  Protested  Bill. — Where  a  promise  is  made  by  an 
indorser  of  a  bill  of  exchange  to  take  it  np  when  it  is  retomed,  being 
ignorant  of  the  fact  of  due  diligence  not  haying  been  used  by  the  holder, 
he  cannot  be  held  liable  on  such  promise. 

AonoN  of  (issumpsU  upon  a  bill  of  exchange  by  the  indorsee 
against  the  executors  of  the  indorser. 

The  declaration  contained  two  counts:  1.  A  common  count  bj 
an  indorsee  against  the  indorser's  executors  under  the  law  mer-^ 
chant;  2.  A  special  count  on  his  promise  to  pay  it. 

The  facts  were:  on  the  first  of  July,  1784,  James  Neilson 
drew  the  bill  in  question  for  five  hundred  guineas,  at  sixty  days, 
on  Samuel  and  Moses  Myers,  in  Amsterdam,  in  favor  of  Willian^ 
Price,  the  defendants'  testator,  ^e  bill  was  afterward  indorsed 
to  the  plaintiff,  and  on  the  thirtieth  August,  1784,  was  presented 
and  noted  for  non-acceptance,  but  was  not  protested  for  non- 
payment until  November  4, 1785,  and  returned  in  February,  1786. 
The  bill  and  protest  were  produced  in  the  usual  form,  in  sup- 
port of  the  first  count.  In  support  of  the  second,  a  witness- 
testified  that,  upon  learning  that  the  bill  was  refused,  in  Novem- 
ber, 1784,  he  called  on  Price  and  gave  him  verbal  notice  of  it; 
and  that  a  few  days  after,  Price  told  witness  that  Neilson  had  di- 
rected an  attorney  tosecure  the  payment  out  of  some  bonds  placed 
in  his  hands  for  recovery.  That  on  the  second  of  June,  1785^ 
he  wrote  a  letter  to  Price  on  the  subject,  who  then  promised  pay- 
ment. 

It  also  appeared  in  evidence  that  other  bills  Neilson  had  drawn, 
in  1784,  had  been  returned,  protested,  in  the  spzing  of  1786^ 
and  he  had  taken  them  up. 

BuUedge,  for  the  defendant,  contended  that  Price  was  never 
chargeable  by  the  law  merchant,  as  the  holder  had  been  gmli^ 
of  laches  in  not  returning  the  bill  in  due  time,  when  Neilson 
was  solvent,  and  when  Price  could  have  compelled  him  to  giva 
security  or  pay  the  amount.  That  as  to  the  promise,  it  wa» 
made  in  ignorance  of  the  laches  of  the  holder,  and  under  the- 
impression  that  all  the  necessary  steps  had  been  taken  by  th» 
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plaintiff  or  his  agents;   therefore,  it  was  contended  that  the 
promise  was  not  bindix^T-     1  T.  B.  712, 169, 170. 

Pinckney  and  Parker^  for  the  phdntiff,  answered  that  no  pro- 
test is  necessary  in  an  action  against  the  drawer,  when  he  has 
no  funds  in  the  hands  of  the  drawee;  5  Borr.  2670,  2671;  1  T. 
B.  408;  and  the  same  reason  should  hold  good  with  regard  to 
the  indorser. 

Bj  GoTTBT,  all  the  judges  concurring.  Where  a  drawer  haa 
no  effects  in  the  drawee's  hands,  no  protest  as  between  them  is- 
necessary;  but  where  an  indorser  is  to  be  chaigeable,  it  is  neces* 
sary.  In  the  first  case  it  is  a  fraud  in  the  drawer  to  draw  with- 
out funds;  he  cannot  possibly,  therefore,  be  injured;  besides, 
it  is  a  maxim  that  no  man  shall  take  advantage  of  his  own 
wrong.  But  with  respect  to  an  innocent  indorser,  he  has  na 
other  way  to  compel  a  drawer  to  do  him  justice  but  by  having 
the  protest  in  his  possession,  to  enable  him  to  call  regularly  ou 
him.  It  is  clear,  therefore,  that  Price  was  not,  on  account  of 
this  laches,  chargeable  by  the  law  of  merchants.  As  to  the 
promise,  it  was  evidently  made  under  an  idea  that  he  was  by 
law  liable,  when  in  fact  he  really  was  not,  and  that  so  being 
made  under  an  ignorance  of  the  droumstanoeB  of  this  case,  it 
was,  in  itself,  void. 

Verdict  for  defendants. 


Parsons  1,  Notes  and  B.  053,  dting  this  ease  as  anthority,  aaya:  "  U  ha* 
been  held  that  this  excuse  ia  only  applicable  to  the  drawer,  and  does  not 
apply  to  the  case  of  an  indorser,  becaose  the  latter  has  no  conoem  with 
the  accoonta  between  drawer  and  drawee,  and  as  he  has  the  drawer  liable 
over  to  him,  he  may  be  injured  by  want  of  the  notice;  and  conseqnently 
the  indorser  is  entitled,  in  all  these  cases,  to  due  presentment  and  notice.  **^ 
In  regard  to  the  other  point  of  the  case,  the  same  writer  says,  p.  601 :  "  It 
seems  to  be  well  settled  that  a  mere  promise  to  pay,  althoo^  direct  and 
unqualified,  will  not  be  sufficient  to  oonstitate  a  waiver,  where  it  appears 
that  demand  was  not  made  nor  notice  given,  or  where  there  was  actual 
laches  in  the  acta  themselves.  The  plaintiff  in  each  case  must  go  further, 
and  prove  knowledge  on  the  part  of  the  party  promising  of  the  fiLcts."  See 
further  to  this  point:  Bvikr  v.  Mwrimm,  18  La.  An.  863|  Loom  v.  Looo$j  36 
Pa.  St  038;  Knappv.  BmidU,  87  Wis.  135;  /Sofisftiiry  v.JSenidfc,  44Ma  654; 
TtXMU  V.  Dowd,  28  Wend.  879;  JT^cr v.  AMer,  47  N.  Y.  865;  Amterv. 
Hook.  84  Barb.  488. 


•620  TiMBOD  v.  Shoolbbed.  [S.  O. 

TiMROD  V.  ShOOLBBBD. 
(iBAx^nL] 

Waxeastt  Ixpusd  fbom  Sound  Pbigb.— A  aale  of  property  for  m 
Bound  price  imues  a  wamnty  against  all  faults  known  and  unknown 
to  tbe  seller;  thexef ore,  if  a  negro  had  about  him«  at  the  time  of  the 
sale,  the  seeds  of  a  disorder  which  occasioned  his  deatht  the  loss  mnst 
fall  on  the  seller. 

AflBUMPHiT  for  the  value  of  a  family  of  negroes  sold  at  pablio 
-auction,  viz:  Stepney,  a  ploughman,  his  "wife,  a  young  woman, 
their  daughter  and  her  ohild,  for  one  hundred  and  serenty 
pounds.  It  appeared  in  eyidence  that  Stepney  broke  out  with 
the  small-pox,  the  day  following  the  sale,  and  died;  that  the 
negroes  had  been  taken  from  a  house  where  the  small-pox  had 
been,  but  it  did  not  appear  that  the  plaintiff  knew  that  either  of 
the  negroes  had  caught  the  disease;  that  the  defendant  offered, 
before  the  commencement  of  this  action,  to  pay  for  the  other 
negroes,  provided  the  plaintiff  would  deduct  the  price  of  Step- 
ney, who  was  the  principal  object  of  the  purchase,  or  to  return 
the  others  of  the  family,  but  that  the  plaintiff  refused  both 
these  offers. 

Ward,  for  the  defendant,  argued  that  soundness  of  price 
4unounted  to  a  warranty  of  soundness  of  goods;  that  although 
the  plaintiff  might  not  have  known  that  the  negro  was  infected, 
jet  it  would  be  a  fraud  to  make  the  purchaser  paj  for  a  dying 
negro,  who  had  the  disorder  at  the  time  of  the  sale. 

Marshall  and  Lee  contended  that  this  was  a  casuality  against 
which  hiunan  prudence  could  not  guard;  that  there  was  no  fraud 
•on  the  part  of  the  seller,  as  he  had  no  knowledge  of  the  negro's 
indisposition.  That  the  kind  of  a  warranty  raised  by  the  receipt 
•of  a  sound  price  was  two-fold;  relating  to  title  and  to  qualifica- 
tions, but  never  should  be  construed  to  extend  to  longevity. 

By  Court,  Bubxe  and  Bat,  JJ.  In  every  contract  all  imagin- 
Mle  fairness  ought  to  be  observed,  especially  in  the  sale  of  ne- 
groes, which  are  a  valuable  species  of  property  in  this  country. 
It  has  been  decided  often  in  our  courts,  that  selling  for  a  sound 
price  raises,  in  law,  a  warranty  of  the  soundness  of  the  thing 
sold;  and  if  it  turns  out  otherwise,  it  is  good  ground  for  the 
Action  of  assumpsU  to  recover  back  the  money  paid.  Powell,  150. 
This  warranty  extends  to  all  faults  known  and  unknown  to  the 
4Eieller;  and,  although  in  general  it  principally  relates  to  title 
and  qualifications,  and  not  to  longevity,  yet  in  some  cases  it 
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ought  to  be  construed  to  extend  to  the  latter.  For,  if  the  negro- 
sold  had  about  him»  at  the  time  of  the  sale,  the  seeds  of  a  disor- 
der generally  difficult  to  cure,  and  iTvhich  occasioned  his  death,, 
it  would  be  unreasonable  to  say  that  the  purchaser  shall  sus- 
tain the  loss.  Though  if  the  disorder  had  been  contracted  after- 
ward,  it  must  be  at  the  risk  of  the  purchaser. 

The  juiy  returned  a  verdict  for  the  plaintiff,  deducting  the- 
amount  of  the  negro.  Stepney. 


This  case  laid  the  foundation  for  the  subBeqnent  decUions  in  South  Oaio- 
lina  holding  that  the  payment  of  a  sound  price  for  a  chattel  raises  an  im- 
plied warranty  of  its  quality.  South  Carolina  and  Louisiana  are  the  only 
states  in  whidi  it  is  held  that  the  sale  of  a  chattel  for  a  sound  price  creates 
a  warranty  against  all  faults  known  and  unknown  to  the  seller.  1  Parsona 
on  Gont  584.  See  the  case  of  BaUey  v.  NkkoU,  p  83,  and  not^  where  this- 
question  is  discussed. 


Geter  V.  Commissioners. 

(1  Bat,  864.] 

CoiOfZSSioNBBs,  When  All  Must  Join.— Where  a  power  is  conferred 
by  statute  on  five  commissioners  jointly,  they  must  all  join,  in  its  pei^* 
formance,  and  the  act  of  four  of  them  is  not  valid. 

Afflxcation  for  a  mandamus  to  restore  plaintiff  to  his  office^ 
of  tobacco  inspector,  from  which  he  alleged  he  had  been  im-^ 
properly  displaced  by  the  commissioners. 

Chodwin,  on  behalf  of  the  commissioners,  showed  cause  why 
the  mandamus  should  not  issue;  and  stated  that  the  removal 
of  the'plaintiff,  by  the  commissioners,  was  in  pursuance  of  the 
tobacco  inspection  act.  The  record  of  the  removal  being  called 
for  and  produced,  Bamsay^  on  behalf  of  the  petitioner,  took  ex- 
ception thereto:  Because  tihe  conviction,  and  consequent  re* 
moval  upon  it,  had  been  the  act  of  four  of  the  commissioneni' 
only;  whereas,  by  law,  five  were  appointed.  That  the  power 
given  them  was  a  joint  power.  There  was  no  authority  given, 
by  the  act  to  a  majority  to  act,  nor  provision  for  survivorship, 
so  that  no  act  of  theirs  was  legal  unless  the  whole  fire  had 
joined  in  it. 

At  the  adjourned  court  at  Columbia,  May,  1794.  Buhkb, 
Gbdcxs,  Watibs  and  Bat,  JJ.,  present,  the  opinion  of  the  court 
was  given: 

The  CouBT  were  of  opinion,  that  as  the  power  here  was  a 
joint  one,  without  any  authority  ^ven  in  the  law  to  the  majoxity' 
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of  the  commissionera  to  act,  thej  were  boimd  to  give  the  act  a 
«triot  oonstmetioiL  For  it  is  a  rale  in  oonstmiiig  ol  atatatea 
creating  a  new  Bommarj  jnriadioiion  unknown  to  the  oommoii 
law,  that  Buch  act  ehoidd  be  oonatmed  strictly,  nothing  to  be 
presomed  which  is  not  expressly  given  bj  the  act.  In  this  act 
the  power  is  giren  to  the  five  commissioners;  the  court  cannot, 
therefore,  by  intendment,  say  that  the  act  of  four  commissioners 
is  valid,  when  the  act  gives  the  aothority  to  five.  [The  subse- 
quent part  of  the  decision  relating  to  a  point  of  practice  ia 
here  omitted.] 

It  was,  therefore,  ordered  that  a  mandamus  issue  to  the  com- 
missioners to  restore  the  present  applicant  to  his  oiBoe. 


This  osM  wiU  be  faiitriictivB,  taken  in  ooniwetien  wHh  the  CBN  ef  Jf^ 
T.  Mitkigp  in  New  Jenqrt  and  the  note  therat(S  p.  IW 


BOONI  V.  SiNKLSB. 
IdWACr,  Whbn  Ybstbd.— a  devise  to  a  nieoe  ol  ionr  thensiiid  poandi. 


to  he  paid  to  her  one  year  after  maniage,  and  in  the  innsntiine  to  ie> 
mam  in  the  ezecntor'B  hands,  he  paying  iateiest  for  the  aame,  is  not  a 
mainage  portion,  bat  a  vested  legaoyi  and  a  payment  to  each  legatee 
by  the  execator,  on  her  arriving  at  age,  ia  good,  thoo^  it  is  not  a  year 
after  mairiage. 

Tms  case  came  before  the  court  on  a  spedal  verdict,  which 
stated:  '*  That  John  Boone  devised  four  thousand  pounds  to  his 
niece,  Mary  White,  to  be  paid  to  her  one  year  after  her  mar- 
riage, and  in  the  meantime  to  remain  in  his  executors'  hands, 
they  paying  interest  for  the  same.  That  Levi  Durand,  the  de- 
fendant's testator,  who  was  one  ol  the  executors  of  John  Boone, 
paid  Miss  White  her  legacy  in  1779,  which  she  received  when 
money  was  greatly  depreciated.  That  Thomas  Boone,  the  pres- 
ent plaintiff,  afterward  intermarried  with  Miss  White,"  and  the 
question  submitted  to  the  court  was,  whether  the  loss  sustained 
by  the  depreciation  of  the  money  should  be  borne  by  the 
plaintifb  or  the  estate  of  Durand,  who  had  paid  it  bafofe  it  was^ 
by  John  Boone's  will,  payable. 

Pinekney,  for  the  plainti£Es,  contended  that  this  four  thousand 
pounds  was  intended  as  a  marriage  portion;  eveiything,  there- 
fore, which  tended  to  lessen  or  reduce  it  was  in  derogation  of 
the  rights  of  marriage.     Any  payment  before  the  event  was 
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▼old,  and  tended  to  defeat  the  intention  of  the  testator.  He 
cited  1  Eq.  Cas.  Ab.  800,  showing  that  a  payment  to  a  father 
was  quasi  no  payment.  That  a  payment  to  a  feme  covert  is  not 
good.  1  Yem.  261.  That  if  a  woman  privately,  before  mar- 
riage, release  a  bond  for  one  thousand  pounds,  without  consid- 
eration, and  then  marry,  the  payment  is  not  good,  and  the  hus- 
band will  recover  the  bond.    2  P.  Wms.  860;  2  Yem.  17. 

Pringle,  wnira^  admitted  that  if  the  sum  had  been  intended 
as  a  marriage  portion,  and  the  payment  had  been  made  to  de- 
fraud the  intended  husband,  the  doctrine  laid  down  by  the 
plaintiff's  counsel  and  the  authorities  cited  might  have  applied; 
but  this  was  not  a  marriage  portion,  it  was  only  a  legacy.  It 
was,  moreover,  a  vested  legacy,  which  did  not  depend  upon  a 
precedent  condition;  the  year  after  marriage  was  only  directed 
as  the  time  when  it  was  payable.  Thus,  if  a  legacy  be  devised 
to  be  paid  at  twenty-one,  it  will  go  to  the  executor.  2  Eq.  Gas. 
Ab.  540,  642.  But  if  it  was  given  on  his  azriving  at  the  age  of 
twenty-one,  it  would  be  a  lapsed  legaqr,  unless  it  was  payable 
with  interest.  2  Gomyn.  270;  2  Yem.  508.  Being  a  vested 
legacy,  it  was  transferable,  and  might  be  released,  although  the 
time  of  payment  had  not  arrived,  if  she  was  of  full  age.  Amb. 
750;  2  Yem.  181.  Even  if  it  depended  upon  a  contingency,  a 
release  of  such  contingency  would  be  good.  2  Eq.  Gas.  Ab.  89. 
A  possibility  ia  releasable;  hence  a  devise  of  three  thousand  five 
hundred  pounds,  at  twenfy-one  years,  or  maxxiage,  was  held 
transferable, and  therefore  releasable.    Talbot,  117;  2  Atk.  621. 

The  Gourt,  BuTLDdE,  G.  J.,  Ghmm,  Watos  and  Bay,  JJ., 
were  unanimous  that  the  payment  was  good,  and  barred  the  re- 
covery in  this  case.  That  this  was  a  vested  legacy,  and  not  a 
marriage  portion.  That  being  a  vested  right,  she  had  power  to 
receive  it  any  time  after  she  came  of  age,  though  she  could  not 
compel  the  executor  to  pay  it  if  he  did  not  think  proper  so  to 
do.  That  it  might  be  compared  to  receiving  money  on  a  bond 
before  it  was  due,  in  which  case,  although  the  parfy  could  not 
demand  or  compel  payment,  yet  if  the  obligee  chose  to  receive, 
and  the  obligor  to  pay,  it  was  good,  and  should  be  binding  on 
both  parties. 

Judgment  for  the  defendant 
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DOTT  V.  CUNNINaTON. 

[IBa.t.488.] 

Wgkdb  of  Lemitatiok,  when  Absolute  Estate  YssTEix^Wliero  a^ 
deed  gave  property  to  one  for  life,  and  at  her  death  to  the  hein  of  her 
body,  and  there  being  nothing  beaidee  indicative  of  the  testator's  inten*^ 
tion,  it  was  held  that  the  words  were  to  be  deemed  words  of  limitation 
and  not  of  purchase,  and  therefore  vested  an  absolute  estate  in  the  first 
taker. 

Thzb  case  cam6.bef  ore  the  court  on  a  special  verdict^  which  stated 
that  '*  Sarah  Baker,  by  deed-poll,  gaye  her  daughter,  Sarah  Dott, 
(wife  of  David  Dott)  sundry  negroes,  etc.,  distinct  from  her 
husband  during  her  life,  and  at  her  death  to  the  heirs  of  her 
body."  The  yerdiot  further  stated,  '*  that  Mrs.  Dott  then  had 
issue,  the  plaintiff,  her  eldest  son,  and  several  other  children; 
and  soon  after  her  husband,  David  Dott,  died;  and  that  she 
afterward  married  John  Fyffe,  and  that  after  the  marriage,  the 
said  Fyffe  and  his  wife,  viz.:  in  1776,  sold,  part  of  the  negroes 
in  question  to  the  defendant  Cunnington."  It  then  submits  tho 
point  of  law  to  the  court,  whether  Mrs.  Dott  had  a  life  estate 
only  in  the  negroes,  with  a  limitation  over  to  the  children  oa 
her  death,  or  whether  the  whole  yested  in  her  as  first  taker. 

The  Court,  Botlbdoe,  C.  J.,  Gbzhkb,  Watizs  and  Bat,  JJ., 
vrere  unanimously  of  opinion  that  the  words  ''at  her  death,  to- 
the  heirs  of  her  body,''  in  the  present  case,  were  words  of  limit* 
ation,  and  nc%  words  of  purchase.  For  although  in  some  cases 
they  may  be  construed  to  be  words  of  purchase,  and  not  of  lim- 
itation, yet  in  this  deed  there  were  no  words  which  the  court 
coald  lay  hold  of  to  give  such  a  construction.  They  must  bo 
governed  by  the  plain  rules  of  law  and  the  legal  import  of  tho^ 
phrases  which  constitute  an  estate  tail;  which  being  too  remote, 
and  tending  to  a  perpetuity  of  chattel,  the  whole  yested  in  Mrs. 
Dott,  the  first  taker.  Therefore  let  the  pastea  be  deliyered  to  the^ 
defendant. 


This  is  looked  upon  as  a  leading  case  in  this  state  on  this  snbjeet,  in  re- 
gard to  which  Redfield,  in  Iub  second  volnme  on  WiUs,  p.  850^  says:  "  Thns 
in  l>oU  V.  CumnrnffUm^  a  Request  to  the  testator's  danghter  dnzing  life,  and 
at  her  death  to  the  heirs  of  her  body,  were  held  words  of  limitation  merely, 
and  to  create  an  abaolute  title.  Bat  very  similsr  words  in  another  case, 
[Swain  v.  Soseoe,  3  Ired.  200,]  are  held  to  create  only  a  life  estate  in  the  first 
taker,  with  remainder  to  his  children  as  tenants  in  common.  And  there  ean 
be  no  question  the  latter  case  carries  out  the  intention  of  the  testator,  while- 
the  other  as  clearly  defeats  it" 


\ 
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Notieing  this  case,  Kent,  4  Com.  229,  says:  The  rale  in  ShdUy'M  ea$e  has 
been  received  and  adopted  in  these  United  States  as  part  of  the  system  of 
the  common  law.  In  South  Carolina  the  rale  was  early  acknowledged; 
and  in  a  recent  case.  Carry,  PwUr^  1  McCord,  Ch.  60,  after  a  long  contro* 
versy  and  conflicting  decisions,  the  court  of  appeals,  npon  great  considera- 
tion, decided  a  case  npon  the  basis  of  the  authority  of  the  rale  in  iSleOqf'f 

COM. 


Scott  v.  Scott.* 

AfiSlONiaaiT  or  Dowxb.— Where  there  are  several  sepaiale  tnets  of  land 
snbject  to  dower,  a  widow  should  not  be  assigned  one  entire  piece  or 
parcel,  but  should  have  set  off  to  her  and  assigned,  as  dower,  one-third 
of  each  lot  or  tract 

AsaiaKMXKT  of  dower.  In  this  case  a  petition  for  dower  had 
been  presented  on  behalf  of  the  demandant,  Mrs.  Seott,  and  a 
writ  of  admeasurement  issued  to  certain  oommissionerB  com- 
manding them  to  admeasure  and  assign  her  dower  in  several 
tracts  of  land  described,  some  of  which  were  town  lots  with 
buildings  thereon;  others  consisted  of  lands  in  the  countiy. 
The  commissioners  executed  and  returned  the  commission,  and 
stated  that  they  had  assigned  and  put  the  plaintiff  in  possession 
of  a  house  and  lot  in  Broad  street,  in  lieu  of  her  dower  in  all 
the  lands  which  belonged  to  the  deceased. 

At  the  adjourned  day  of  the  May  term,  1791,  Bead  mored  that 
the  return  of  the  conmiissionerB  might  be  ocufirmed  and  made 
final. 

PinchMy^  on  behalf  of  the  creditors  of  the  estate  of  the  de- 
ceased, apprehending  a  deficiency  in  the  estate  for  the  payment 
of  debts,  took  exception  to  the  proceedings,  and  moved  that  the 
return  of  the  commissioners  be  not  filed  until  objections  on  be- 
half of  the  creditors  were  heard  and  determined.  The  objec- 
tions were  that  the  commissioners  ought  to  have  assigned  the 
dower  out  of  each  tract,  and  not  to  have  taken  the  most  valuable 
part  of  the  estate,  and  given  that  in  lieu  of  the  wbole. 

Bead^  for  the  plaintiff,  argued  that  the  court  could  not  take 
notice  of  the  creditors  of  the  estate;  they  had  their  demands 
against  the  assets  in  the  hands  of  the  executors;  that  the  com- 
missioners in  this  instance  acted  within  the  power  conferred  on 
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them;  tihat  the  asaigning  of  dower  out  of  erexy  house  and  every 
tract  would  be  much  more  likely  to  render  the  property  unsal- 
able. 

Pinokney,  in  reply,  contended  that  the  creditors  of  the  estate, 
and  particularly  the  judgment  and  execution  creditors,  who  hold 
an  immediate  lien  upon  the  whole  estate,  were  competent  parties 
in  this  cause;  that  this  assignment  impaired  their  remedy,  and 
the  court  should  recogniee  their  rights;  that  until  the  debts  are 
paid  they  have  an  interest  in  the  lands.  The  commissionerB  in 
this  instance  acted  as  the  sheriff  did,  and,  like  him,  are  liable 
to  have  their  proceedings  set  aside  if  contrary  to  law.  The  de- 
mandant should  have  a  third  part  of  each  tract  or  parcel,  and 
not  one  tract,  or  part  of  a  tract,  "  in  lieu  of  her  dower  in  all." 
Ck>.  Litt.  82,  86;  2  Bl.  Com.  136.  The  act  of  assembly  did  not 
alter  the  common  law  in  this  respect 

BuTLEDOB,  0.  J.,  and  Bat,  J.  As  this  is  a  new  cause,  and  is 
to  form  a  precedent,  it  therefore  ought  to  be  solemnly  decided. 
We  will  consult  the  other  judges,  and  give  our  opinions  on  the 
return  day.  We  have,  however,  no  doubt  at  present  as  to  one 
point,  which  is  the  right  which  the  creditors  had  to  be  heard  on 
the  point,  the  estate  being  conceded  to  be  insolTcnt;  in  which 
case  they  stand  in  the  place  of  the  heirs  at  law. 

On  the  return  day,  the  court,  considering  the  noTelfy  and 
magnitude  of  the  case,  ordered  the  principal  question,  to  wit: 
whether  the  comm^jssioners  could  assign  the  whole  dower  out  of 
one  tract,  to  be  argued  again  next  term. 

Pinckney  and  Ibrd,  for  the  creditors. 

Bead  and  Pringle^  for  the  demandant. 

BuTLEDOB,  G.  J.,  delivered  the  opinion  of  the  court  to  the 
following  effect:  The  act  of  assembly  makes  no  alteration  as  to 
the  mode  of  assigning  dower,  because  the  words  of  the  act 
follow  the  words  and  form  of  the  judgment,  and  habere  facia» 
in  dower  at  common  law.  LiU/s  Ent.  270,  698;  Litt.  8,  36; 
2  Bl.  Com.  129;  2  Bac.  Ab.  118.  The  act,  indeed,  gives  the 
commissioners  a  power  to  relinquish  the  admeasurement  of 
dower  altogether,  and  of  assessing  a  sum  of  money  in  lieu 
thereof.  But  one  or  the  other  must  be  pursued  solely;  and  no 
other  composition  can  be  made  unless  by  consent.  The  com* 
missioners,  then,  (if  they  undertook  to  admeasure  dower  at  all) 
stand  in  the  place  of  the  sheriff  at  common  law.  At  common 
law,  where  the  husband  is  sole  seised,  dower  must  be  admea»- 
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ured  off  per  metas  et  bundaa,  1  Boll.  Ab.  682;  2  Bac.  Ab.  135. 
But  it  may  be  otherwise  assigned  by  consent.  So,  also,  Yin. 
Ab.  tit.  Dower,  256,  pi.  1,  2,  3.  So,  also,  a  bad  assignment 
may  be  rectified;  and  a  9oire  facias  will  lie  to  assign  de  novo: 
p.  258,  pi.  17;  p.  260,  pi.  12.  The  latter  shows  that  the  court 
has  an  equitable  power  of  directing  the  apportionment  of  dower. 
Also,  in  the  same  page,  it  is  showii  that  an  endowment  of  one 
manor  out  of  three  is  against  conmion  right;  and  in  page  261, 
it  is  said  that  the  sheriff  cannot  assign  against  common  right. 

Common  right  gives  the  widow  but  one-third  of  each  trac^ 
de  quocunque  tenemerUis  tertia  pars.  Go.  Litt.  83,  6;  Moor,  pi. 
47,  66;  Dyer,  137.  In  3  Gomy.  tit.  Dower,  p.  131,  it  is  said  the 
widow  shall  not  be  endowed  of  entire  tenements.  So  in  Co. 
Litt.  35  a.  If  there  be  several  feofees,  and  one  assign  dower 
for  all,  the  others  cannot  take  advantage  of  it.  If  the  thing 
out  of  which  the  widow  be  dowable  at  common  law  be  devisi- 
ble,  her  dower  must  be  set  out  per  metas  et  bundas;  but  if  it  be 
indivisible,  then  she  must  be  endowed  specially — ^as  of  the  third 
presentation  of  a  church,  the  third  toll-dish  of  a  mill,  the  third 
part  of  the  profits  of  an  office,  etc.  2  Bl.  Com.  136. 

The  act  of  assembly  in  this  state  was  made,  not  to  vary  the 
right  to  dower,  but  to  institute  a  more  easy  and  certain  mode 
of  obtaining  it.  From  the  peculiar  situation  of  this  country, 
and  the.  great  disadvantage,  sometimes  to  all  parties,  that  may 
attend  the  dividing  a  plantation,  the  commissioners  are  vested 
with  powers  to  assess  a  sum  of  money,  not  as  dower,  but  in 
lieu  of  dower.  Where  they  do  this  their  return  is,  indeed,  final, 
because  they  are  made  the  judges  of  the  value  of  the  property. 
But  it  would  be  exceedingly  dangerous  if  they  possessed  the 
power  of  giving  a  part  of  land  in  lieu  of  all  the  rest.  Danger- 
ous to  the  widow;  for  they  might  assign  her  an  entire  tract  in 
some  remote  and  uncultivated  part  of  the  state.  Dangerous  to 
purchasers;  for  they  might  lay  the  burden  of  all  her  dower  upon 
those  lands  only  which  had  been  sold  by  her  husband,  and  ex- 
onerate the  heir  from  all  incumbrance.  In  such  case  it  would 
be  impossible  for  any  man  to  know,  or  for  counsel  to  advise 
him,  how  far  the  claim  of  dower  might,  at  a  future  day,  affect 
the  lands  he  was  purchasing.  Instead  of  the  widow  taking  her 
life  estate  in  one-third,  the  commissioners  might  assign  her 
two-thirds,  perhaps  a  larger  portion  still. 

With  regard  to  the  competency  of  the  creditors  in  the  present 
case  to  be  admitted  as  parties,  it  is  certain  that  lands  being  sub- 
ject to  judgments  and  executions,  the  creditors  stand  in  the 
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place  of  the  heir,  and  possess  his  interest,  which  is  always  sub- 
ject to  their  debts.  If  this  were  not  so,  the  heir  and  widow, 
colluding  together,  might  always  defeat  the  remedy  of  creditors. 
They  might  get  dower  assigned  in  those  lands  only  which  are 
sabjeot  to  the  debts,  and  the  creditors  would  have  no  remedy 
against  the  lands  that  had  been  antecedently  sold  by  her  hue* 
bandy  though  they  m^bt  be  equally  subject  to  her  dower.  By 
this  means,  the  innocent  creditors  would  bear  all  the  burden  of 
the  wife's  dower.  She  has  her  remedy  against  purchasers 
(where  she  has  neyer  renounced),  and  can  compel  them  all  to 
contribute  to  her  claim;  but  the  creditors  have  no  such  right; 
their  judgments  bind  only  the  lands  that  were  unsold  when  the 
judgments  were  obtained.  To  refuse,  therefore,  to  entertain 
these  claims  of  creditors  would  be  to  open  a  wide  door  for  fraud 
and  injustice. 

Upon  the  whole,  therefore;  the  court  is  of  opinion  that  the 
commissioners  have  not  pursued  the  terms  of  the  law,  or  the 
powers  given  them  by  the  writ  of  dower,  by  selecting  the  most 
valuable  part  of  the  property  and  giving  it  to  the  widow  in  lien 
of  the  whole;  but  that  tliey  ought  to  have  given  her  one-third 
of  each  separate  tract,  or  assessed  a  sum  in  lieu  of  the  same. 

Whereupon  it  was  ordered  that  the  proceedings  of  the  com- 
missioners be  set  aside,  and  that  a  new  writ  of  dower  do  iane. 


State  v.  Gaillabd  et  al. 

[S  B*z.  UK} 

IfmasPBissNTATzoii  Avommo  Contract  ros  Sale  or  Lahd.- 

leaentalioii  on  a  plat  of  land  produoed  at  the  time  and  plaoe  of  a  pub* 
lio  tale,  is  a  good  ground  for  rescinding  the  oontnct;  as  in  the  gsm 
where  a  fine  stream  of  water  is  laid  down  with  a  good  mill-eeat  on  it, 
in  the  center  of  a  tract  of  woodland,  only  fit  for  hunber,  and  which 
stream,  upon  examination,  turned  out  to  be  only  a  dry  gully  three- 
fourths  of  a  year,  without  any  running  water  in  it. 

*T!ds  Moood  Tolqme  conslili  of  dMlslong  mad«  la  the  eoBilltnttoulooart,  on  appMlf 
ftom  til*  oammrm  law  trllnuuda  of  Jiutloe,  In  the  stste  of  Sovth  Onollns.  Illss^jlad  tbt 
ooottltatliiiud  ooDrt  of  appMls  fkom  Iti  being  ipeoUlly  wtibilihert  bj  ea  wtlole  In  the  iteta 
eoDStltntlon,  end  fkom  lis  jnriedlction  being  chleSjr  oonflneil  to  appeal  oims.  bioaght  vp 
fhun  the  other  oonrta  of  Jndicatne.  .It  mm  held  by  all  the  fommon  law  Jndgesof  tbeeo. 
perlor  ooort  of  Jnatioe,  ihio  were  required  and  enjoined  bj  the  aboTO  oonatttstlonal  artl- 
ele,  to  meet  at  theoonclnsion  of  fhe  clronlt  coorta,  twloe  In  every  jmr,  at  Ortlnmbla  and 
Charleston,  for  the  pnrpoee  of  hearing  and  detennlnlag  aU  siioh  motloBS  f ornew  triala, 
and  In  airest  of  Jndgment,  and  all  snch  other  points  of  law  as  shaU  or  may  from  time  ts 
time  be  submitted  to  their  consideration,  ttom  which  there  la  no  ftotber  appeal,  thela 
deeislon  being  final  and  eonolnslTe. 
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Fbaud  RBSCI17D8  Ck>NTSACT  TS  LAW  AS  IN  EQUITY.  — A  ooutof  oommon 
law  is  equally  competent  with  a  oonrt  of  equity  to  ratdiid  and  set 
aside  contracts  on  the  gronnd  of  frand,  where  snch  groniids  can  be 
established  by  the  common  law  roles  of  evidence. 

Debt  on  a  bond.  The  bond  on  which  the  suit  was  brought 
was  given  for  a  tract  of  land  purchased  at  a  public  sale  made 
by  the  commissioners  of  forfeited  estates  under  the  confiscation 
act.  At  the  sale,  a  plat  of  land  was  produced^  representing  the 
quality  of  the  land,  containing  two  thousand  five  hundred  and 
thirty-five  acres;  and  on  this  plat  a  stream  running  nearly 
through  the  center  was  laid  down  with  a  mill-seat  upon  it,  which 
was  the  principal  inducement  for  making  the  purchase.  The 
defense  set  up  was  misrepresentation  or  deception  at  the  time  of 
sale;  that  what  was  represented  as  a  stream  of  water  suf^cient 
to  turn  a  zni]l  the  wL«urlo  year,  provrd  to  be  a  mere  gully,  con- 
taining water  only  in  wet  seasons;  that  there  was  a  deficiency 
of  five  hundred  and  fifty-five  acres  in  the  quantity  of  land. 

The  cause  was  argued  and  sent  to  the  jury,  who,  under  the 
direction  of  the  judge,  and  on  the  authority  of  Oray  v.  Sandkin- 
son,  1  Bay,  278,  brought  in  a  verdict  for  the  defendant,  whereby 
the  whole  contract  was  rescinded. 

Ford  and  Tretevant,  counsel  for  the  state,  gave  notice  of  a  mo- ' 
tion  for  new  trial,  and  submitted,  in  support  of  the  motion, 
the  following  reasons: 

1.  That  a  common  law  court  could  not  rescind  a  contract,  and 
that  a  court  of  equity  only  could  do  this; 

2.  That  one  Archibald  bid  off  the  land  at  the  sale,  and  there 
was  no  proof  that  he  had  a  mill-seat  in  view;  and  if  he  was  not 
deceived,  no  one  coming  in  under  him  had  a  right  to  complain; 

3.  That  the  commissioners  of  forfeited  estates  did  not  warrant 
the  mill-seat  and  stream  of  water  as  being  good  and  proper  for 
a  saw-mill;  they  only  sold  from  the  plat  made  by  the  surveyor, 
on  behalf  of  the  public; 

4.  That  this  sale  having  been  made  by  the  state,  it  was  not  to 
be  governed  by  the  same  rules  as  private  sales. 

Counsel  for  the  state  argued  at  length  in  support  of  their 
motion,  and  insisted  that  there  was  no  warranty  of  the  capacity 
of  the  stream;  that  the  rule  of  caveai  emptor  applied,  as  the  de- 
fendants should  have  informed  themselves  as  to  the  fact  before 
purchasing. 

Pinokney^  for  the  defendants,  resisted  the  motion,  citing  the 
cases  of  Cooke  v.  Bhine,  1  Bay,  16;  Mills  v.  Dewees;  Oray  v. 
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Handkinsan,  and  the  Public  Laws,  p.  246,  as  to  the  admiasibiliiy 
of  an  equitable  defense  springing  out  of  the  transaction  itself; 
and  holding  that  the  great  point  in  the  case  was  fraud  or  na 
fraud,  which  might  be  either  the  result  of  deliberate  design,  or 
arise  from  the  nature  of  the  transaction  where  none  was  in- 
tended. 

By  Court,  Bubse,  J.  The  governing  principles  bj  which  thia 
case  and  all  others  of  the  like  kind  had  been  and  were  to  be 
decided  were  borrowed  from  the  civil  law,  and  incorporated 
into  and  now  made  a  part  of  the  common  law  of  this  countrj, 
viz.:  ''that  a  sound  price  deserves  a  sound  commodity,"  and 
that  wherever  there  is  "a  failure  of  consideration,  a  misrepre- 
sentation, or  concealment  of  material  drcumstanoes,"  it  vitiatea 
the  contract  in  toio:  1  Dom.  80,  81;  or  entitles  the  party  injured 
to  such  a  reasonable  abatement  in  the  price  of  the  thing  sold 
or  demanded  as  would  make  him  full  reparation  for  any  injury 
sustained  by  reason  of  such  unsoundness,  failure,  misrepresen- 
tation or  concealment,  acccording  to  the  nature  and  circum- 
stances of  every  such  case.  Of  all  such  circumstances  and 
injuries,  whatever  their  extent  might  be,  the  juries  of  thi» 
country,  under  the  direction  of  the  common  law  courts,  were- 
as  competent  to  determine,  wherever  they  could  be  traced  out 
and  established  by  legal  testimony,  as  a  court  of  equity.  Thai 
in  the  exercise  of  this  power  the  courts  of  common  law  alwaya 
had  been  and  ever  would  be  extremely  cautious  in  charging 
juries,  so  as  to  guard  against  the  too  easy  and  frequent  admis* 
sion  of  testimony  which  might  go  to  render  contracts  insecure. 
That  good  faith  and  confidence  ought  to  be  maintained  by  men 
in  their  mutual  dealings  and  transactions  with  each  other. 
That  men  were  free  to  contract  and  make  bargains,  or  to  let 
them  alone,  as  they  thought  proper;  but  when  once  made  they 
were  binding,  and  the  contractors  ought  to  be  held  to  them  in. 
all  cases,  unless  they  came  fairly  within  the  above  exceptions; 
and  then  it  was  proper  and  just  for  juries  to  interfere  and  do 
substantial  justice  between  the  parties,  by  giving  such  verdicta 
as  would  place  both  of  them  in  their  original  sikiation,  or  give 
partial  satisfaction  for  partial  injuries. 

That  the  principles  of  our  discount  act  of  the  legislature,, 
passed  in  1759,  and  made  perpetual  by  the  act  of  1783,  Public 
Laws,  p.  246,  coincided  with  the  rules  of  the  civil  law,  by  per- 
mitting a  defendant  to  set-off,  by  way  of  discount  against  the 
plaintiff's  demand,  any  cause,  matter  or  thing  in  his  own  right, 
and  springing  out  of  the  same  transaction,  which  went  either 
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to  defeat  the  plaintiff's  right,  or  to  require  an  abatement  in  his 
demand,  which  renders  it  highly  presumable  that  the  legisla- 
tors of  that  day  had  the  principles  of  ciTil  law  in  view  when 
they  passed  that  act. 

In  comparing  this  case  with  the  foregoing  rules,  there  could 
be  little  doubt  but  that  this  contract  ought  to  be  set  aside  on 
the  ground  of  fraud  or  misrepresentation.  The  object  the 
defendants  had  in  view  was  the  sawing  of  lumber  for  the 
Charleston  market.  The  land,  it  was  admitted,  was  of  little  or 
no  yalue  but  for  the  timber  growing  on  it.  A  good  stream  of 
water  and  a  mill-seat,  therefore,  were  essentially  necessary  for 
carrying  into  effect  the  object  the  purchasers  had  in  contempla- 
tion, and  without  these  their  ends  never  could  haye  been 
answered.  The  plat  produced  at  this  sale  represented  upon 
the  face  of  it  these  essential  requisites.  It  carried,  therefore, 
a  falsehood  and  misrepresentation  in  its  front,  well  calculated 
to  take  in  and  deceive  unwaxy  men,  who  were  likely  to  trust  to 
such  representations  made  by  public  men  in  the  execution  of  a 
public  trust.  There  was  nothing  better  calculated  to  impose 
upon  a  purchaser  than  a  plat  which  had  the  appearance  of  an 
actual  survey  and  observation,  with  explanatory  notes  made 
upon  it.  Many  an  unfortunate  European  had  been  deceived 
by  the  American  land  speculators  in  the  same  manner,  and, 
unfortunately,  too  many  of  the  purchasers  had  been  ruined  by 
it.  It  was  said  the  commissioners  were  ignorant  of  it;  they 
did  not  know  there  was  no  such  stream.  But  that  made  no 
sort  of  difference  as  to  the  real  existent  facts;  for  it  was  the 
same  thing  to  the  purchaser  whether  they  knew  or  did  not 
know  there  was  this  stream;  for  it  is  a  well  known  rule  of  the 
civil  law,  that  where  the  defects  of  a  thing  sold  were  unknown  to 
the  seller,  he  shall  be  bound  not  only  to  take  it  back  but  to 
indemnify  the  purchaser  or  buyer,  as  to  all  the  chai^fes  the  sale 
has  put  him  to.  1  Dom.  81.  The  receipt  of  a  full  or  valuable 
consideration  in  law  raises  an  implied  warraniy  against  all 
faults  known  and  unknown  to  the  seller;  with  this  difference, 
that  in  oases  of  willful  concealment,  the  party  gniliy  of  the 
fraud  is  liable  for  damages,  in  addition  to  all  legal  and  just 
charges. 

[  As  to  the  other  reasons  offered  in  support  of  the  motion,, 
the  court  held  that  they  depend  on  the  one  already  diaenased.] 

Motion  for  new  trial  discharged. 


C32  James  t;.  O'Duscoll.  [S  C. 


James  v.  O'Driscoll. 

[9  Bat.  101.] 

No  Contract  Axisbs  fbom  Friendly  SERTiCES.^Wher6  Mrviee«  mim 
rendered  aa  an  act  of  kindness,  they  cannot  afterward^  form  the  /onn- 
dation  of  a  pecuniary  demand  on  contract 

MonoM  for  a  new  trial.  This  was  a  case  on  a  sommary  pro- 
cess submitted  to  the  jury.  On  behalf  of  the  plaintiff,  his  day- 
book was  produced  to  prove  his  original  entries. 

Marshall,  for  the  defendant,  contended  that  the  services 
charged  had  originally  been  gratuitously  rendered  by  the  plaint- 
iffy  who  had  been  a  friend  of  the  defendant;  that  these  entries 
were  made  two  years  after  the  services  charged  had  been  per- 
formed, and  after  their  friendly  relations  had  ceased. 

It  being  left  to  the  jury  to  determine  whether  the  plaintiff,  at 
the  time  he  performed  the  services,  intended  it  as  a  favor  or  a 
charge,  they  found  for  the  plaintiff  the  amount  of  his  demand. 

Pefendant  moved  for  a  new  trial. 

The  CoxTRT,  after  argument  in  favor  of  the  motion  for  a  new 
trial,  laid  it  down  as  correct  law,  that  all  contracts  must  be 
.good  or  bad  in  their  original  creation,  and  must  not  depend  on 
subsequent  contingencies;  that  is,  whether  the  party  chose  to 
make  it  a  gift,  or  a  charge  at  a  future  day  or  not  That  it  will 
never  pennit  a  friendly  act,  or  such  as  was  intended  to  be  an 
act  of  kindness  or  benevolence,  to  be  afterward  converted  into 
-a  pecuniary  demand;  it  would  be  doing  violence  to  some  of  the 
kindest  and  best  effusions  of  the  heart  to  suffer  them  afterward 
to  be  perverted  by  sordid  avarice.  Whatever  differences  may 
arise  afterward  among  men,  let  these  meritorious  and  generous 
acts  remain  lasting  monuments  of  the  good  offices  intended  in 
the  days  of  good  neighborhood  and  friendship;  and  let  no  after 
circumstances  ever  tarnish  or  o}>literate  them  from  the  recollec- 
tion of  the  parties.  But  as  the  party  defendant  himself  had 
thought  proper  to  take  this  case  from  the  court,  and  to  submit 
it  to  a  jury,  who,  in  the  summary  and  equitable  jurisdiction  of 
this  court,  were  Judges,  jurors  and  chancellors  of  his  own  choos- 
ing, he  must  be  bound  by  their  decision  or  verdict  as  much  as 
he  would  have  been  bound  by  an  award  of  arbitrators,  against 
whom  no  misconduct  could  be  alleged. 

On  the  latter  ground  only  the  motion  for  new  trial  was  denied. 


^Kl  -^ 
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Brown  v.  Frost. 

[S  Bat,  196.] 

KoNSUiT,  When  Grantbd  ob  Denied. —It  is  proper  to  diroet  a  nonrait 
wheneyer  there  is  a  total  failuie  of  evidenoe,  or  only  light  or  trivial  pre- 
Bomption  to  rapport  an  action,  for  it  would  he  nngatoiy  toedbmit  raoh 
a  case  to  a  jury;  hut  where  there  is  testimony  of  a  doubtful  nature^  or 
which  depends  on  a  long  train  of  circumstances,  or  on  facts  contradic- 
tory in  Ihemselires,  or  which  admit  of  different  interpretations,  the 
plaintiff  has  a  right  to  have  his  case  submitted  to  the  jury. 

Hew  Trial,  When  Granted.— In  very  intricate  and  doubtful  cases,  not- 
withstanding the  finding  of  a  jury,  the  court  will,  in  the  exercise  of  its 
extraordinary  discretion,  order  a  new  trial  in  some  cases,  for  the  better 
attainment  of  justice. 

TREaPASs  to  try  title  to  land.  A  yerdict  for  the  plaintiff  had 
been  found,  whereupon  defendant  moved  for  a  new  trial,  upon 
the  following  grounds:  1.  That  the  judge  ought  to  haye  or- 
dered a  nonsuit  on  the  trial,  and  should  not  haye  permitted  the 
case  to  have  gone  to  the  jury;  2.  That  the  verdict  was  without 
evidence  to  support  it. 

It  appeared  at  the  trial  that  both  parties  had  titles  of  ancient 
origin,  and  claimed  under  the  same  person.  The  defendant 
produced  regular  conyeyances,  but  was  unable  to  fix  the  loca- 
tion, or  to  show  where  the  land  he  claimed  was  situated.  The 
plaintiff  was  able  to  ascertain  his  location,  but  it  appeared  that 
one  of  the  deeds  forming  a  link  in  his  chain  of  title  was  wanting. 
Upon  discoyering  this  defect,  defendant's  counsel  moved  for  a 
nonsuit,  which  motion  was  refused,  and  plaintiff  allowed  to  giye 
in  evidence  a  deed,  which  recited  the  deed  of  conveyance  wanted, 
and  testimony  of  its  loss  by  fire.  To  this  evidence  defendant's 
eoimsel  objected  and  moved  for  a  nonsuit;  the  motion  was  a 
second  time  refused,  and  the  cause  sent  to  the  jury,  who  found 
for  the  plaintiff. 

In  support  of  the  motion  for  a  new  trial,  the  AUomey-general 
4md  RuUedge  contended  that  the  nonsuit  should  have  been 
entered,  as  so  material  a  link  in  the  chain  of  title  was  wanting; 
that  in  this  action  the  plaintiff  must  recover  by  the  strength  of 
his  own  title,  and  not  by  the  weakness  of  his  adversary's;  that 
having  been  permitted  to  offer  evidence  of  the  loss  of  the  deed 
needed,  it  was  necessary  for  the  party  to  proye:  1.  That  such 
a  deed  once  existed;  2.  That  it  had  been  lost  or  destroyed, 
and  that  diligent  search  has  been  made  for  it  in  a  proper  place, 
«nd  that  it  cannot  be  found;   8.   Or  that  it  is  in  the  hands 
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of  jour  adyeraaryy  who  refuses  to  deliver  it  ap;  that  plaintifT 
had  not  done  this;  that  it  was  a  misdirection  on  the  part  of  the 
jadge  to  submit  the  cause  to  the  jury  on  unsubstantial  testi- 
mony: Cowp.  214;  and  that  a  Terdict  without  any  evidence  at 
ally  as  in  this  case,  or  against  plain  evidence,  or  law,  oaght  not 
to  stand.  3  Burr.  1525. 

Johnscm^  in  reply,  urged  that  ihis  was  not  a  verdict  without 
evidence,  but  that  a  great  deal  of  evidence  had  been  offered; 
that  it  was  not  against  evidence,  nor  one  against  law.  The 
jury  had  found  that  the  deed  in  question  once  existed,  and  had 
been  lost;  and  where  law  and  facts  are  blended  their  finding  ia 
conclusive. 

The  Court,  Bubse,  Gbikks,  Watbs,  and  Bat,  JJ.,  concur- 
ing,  were  of  opinion,  that  where  a  link  of  a  long  chain  of 
titles  is  alleged  to  be  lost  or  destroyed,  as  in  the  present  case,  & 
considerable  degree  of  latitude  was  perfectly  allowable  in  order 
to  reach  the  justice  of  a  case  of  this  complexion.  They  were, 
therefore,  clearly  of  opinion,  that  the  presiding  judge  did 
right  in  not  ordering  a  nonsuit  in  the  first  instance.  The  cor- 
rect rule  of  law  in  cases  of  this  sort  is:  That  wherever  there 
was  a  total  failure  of  testimony  or  evidence  offered  to  a  jury 
in  support  of  an  action,  there  it  was  the  duty  of  the  judge  to- 
order  a  nonsuit,  because  it  would  be  a  nugatory  act  to  send 
such  an  unsupported  cause  to  a  juiy.  But  wherever  there  waa 
testimony,  although  of  a  doubtful  nature,  or  a  train  of  facta 
which  were  contradictoiy  in  themselves,  or  which  admitted  of 
different  interpretations;  in  all  such  cases,  the  court  ought  to- 
send  it  to  the  jury,  ultimately  to  determine  between  the  parties. 
In  cases,  too,  where  the  general  issue  is  pleaded,  juries  have  a 
great  latitude,  and  may  even  find  a  deed  of  themselves,  if  they 
know  it,  although  not  shown  by  either  of  the  parties.  So  also- 
they  may  find  a  matter  of  record,  though  not  shown  in  evi- 
dence, contrary  to  opinions  formerly  held  on  this  subject,  and 
as  they  may  find  such  record,  so,  by  parity  of  reasoning,  they 
may  take  instructions  concerning  it  from  every  circumstance 
which  carries  the  appearance  of  truth.  Plowd.  410,  411. 

Upon  these  grounds,  also,  the  presiding  judge  acted  properly^ 
in  not  ordering  a  nonsuit  on  the  second  motion  for  that  pur- 
pose, but  was  regular  in  sending  it  to  the  jury  after  the  supple- 
tory  evidence  was  given.  What  were  the  points  then  submitted 
to  them  ?  Why,  whether  this  deed,  supposed  to  have  been  lost 
or  destroyed,   ever  existed  or  not;  and,   secondly,  if  it  did,. 
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-whether  its  loss  was  suffioiently  aooonnied  for  or  not.  These 
were  facts  yeiy  proper  for  their  consideration;  th^y  were,  under 
all  the  cironmstanoes  of  this  case,  fairly  and  regularly  submitted 
to  them,  and  this  court  has  no  legal  grounds  to  say  that  their 
▼erdict  is  either  against  law  or  evidence. 

But  the  judges  said  they  had  a  discretionaiy  power  of  order- 
ing new  trials  in  cases  of  great  intricacy  or  doubt,  for  the  at- 
tainment of  justice,  without  inyading  the  proyince  of  a  jury  on: 
the  one  hand,  or  of  impeaching  verdicts  upon  legal  grounds  on: 
the  other.  4  Burr.  397,  And  this  case  appeared  to  them  to  be 
one  of  this  complexion.  The  pariies  all  claimed  under  one  of 
the  earliest  grants  made  by  the  former  lord  proprietors  of 
South  Carolina,  and  by  ancient  conveyances.  That  the  sub- 
divisions of  this  barony  were  made  by  surveyors  of  the  parties*^ 
own  choosing,  and  there  might  be  much  light  thrown  upon  the- 
location  of  the  lands  mentioned  in  the  defendant's  deed,  which 
appeared  to  be  involyed  in  much  doubt  and  obscurity.  Thai 
there  was  still  some  doubt  and  uncertainty  on  the  part  of  the 
plaintiff  about  the  existence  and  loss  of  the  deed  from  the  old 
landgrave  to  Waring,  notwithstanding  the  finding  of  the  juiy , 
as  the  only  mention  made  of  it  was  the  recital  in  another  deed^. 
not  between  the  same  parties,  but  by  a  person  interested  in  the- 
establishment  of  this  deed  to  himself. 

For  all  these  reasons,  they  thought,  for  the  furtherance  of 
justice,  to  order  a  new  trial,  that  this  case  might  be  tried  before 
another  jury,  who  probably  may  not  have  heard  so  much  of  the 
case  as  tiie  one  who  tried  the  cause;  and  the  more  especially  as- 
it  would,  in  that  case,  be  only  putting  the  defendant  exactly  in 
the  situation  in  which  the  plaintiff  would  havet>een  if  the  ver- 
dict had  been  in  the  defendant's  favor;  for  in  that  event,  he 
would,  as  a  matter  of  right,  have  been  entitled  to  another  ac- 
tion, under  the  act  of  1741,  without  impeaching  the  vardiot  ot 
a  jury. 

MotioD  for  a  new  trial  granted,  without  ooati. 


RaMSAT  V.  GSBYAIEL 

bmuuiiTy,  Whut  Action  Abisbs  on. — Upon  a  bond  of  iademiiily,  tbe* 


oUigee  is  not  obliged  to  wait  until  he  is  compelled  to  disehaige  the 
debt;  he  may  bring  an  action  the  moment  the  fizsfe  breaoh  happens  ii^ 
fiuling  to  peif  onn  the  condition  of  the  bond. 
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Debt  on  a  bond  of  indemnity.  Judgment  by  default.  The 
defendant  moTed  to  set  aside  this  judgment,  that  he  might  set 
up  as  a  defense  his  non-liability  on  the  bond  until  the  plaintiff 
had  actuallj  paid  the  money. 

The  facts  were:  Gervais,  the  plaintiff,  at  Ramsay's  request, 
had  indorsed  a  note  for  him,  and  at  the  tune  of  indorsement 
took  a  bond  of  indemnity  from  him  to  saye  himself  harmless 
from  the  damages  which  might  arise  by  reason  thereof.  The 
note  was  protested  for  non-payment,  and  separate  actions  brought 
against  the  maker  and  indorser  for  the  amount.  That  as  soon 
as  plaintiff  was  sued,  he  commenced  his  action  against  the  de- 
fendant on  the  bond  of  indemnity,  and  obtained  a  judgment 
by  default.  In  support  of  the  present  motion,  it  was  urged  that 
the  plaintiff  was  not  damnified  until  he  had  actually  paid  the 
money,  and  not  till  then  did  his  right  of  action  accrue;  that  de- 
fendant was  ready  to  protect  plaintiff  from  any  arrest  and  seiz- 
ure, and  would  discharge  the  debt  before  execution  issued. 

The  Court  held,  Burke,  Waties  and  Bat,  JJ.,  concurring, 
that  the  action  will  lay  the  moment  the  note  was  protested;  for 
from  that  moment  the  plaintiff  became  liable  to  pay  the  debt; 
the  suit  against  him  was  one  of  the  consequences  of  the  x^ro- 
test;  and  that  was  one  of  the  consequences  against  which  the 
bond  was  meant  to  protect  and  defend  him,  in  consequence  of 
his  indorsement.  The  plaintiff  was  not  bound  to  wait  till  the 
officers  of  the  bank  had  levied  on  bis  property,  and  then  to  go 
through  the  slow  process  of  the  law  to  recover  the  money  from 
the  defendant,  who,  in  the  meantime,  might  become  insolvent. 
He  was  highly  justifiable  in  endeavoring  to  raise  the  money  from 
defendant,  by  all  lawful  ways  and  means  in  his  power;  and,  if 
practicable,  to  be  beforehand  with  the  officers  of  the  bank,  by 
levying  on  defendant's  property,  before  they  could  levy  on 
effects,  for  the  purpose  of  raising  the  money. 

Motion  dismissed. 


Th^  esse  will  be  instraedve  when  taken  in  connection  with  the  esse  of 
Brtninal  v.  JJeliM^  p.  44,  and  the  note  thereto,  in  which  the  subject  is  dis- 
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State  t;.  Quarrel. 

la  Bay,  ISO.] 

AUIK  ON  JuBT. — ^If  an  alien  ia  drawn  and  impaneled  on  the  jmyt  it  is  a 
good  caoBe  of  challenge  before  trial;  but  if  allowed  to  be  awoni  by  the 
prisoner,  it  is  too  late  after  trial  and  conviction  to  make  it  a  ground  for 
a  new  trial. 


Indiotuent  for  mxirder.  Motion  for  a  new  triaL  The  pris- 
oner had  been  convicted  of  murder  on  yery  clear  testimonjy  and 
the  motion  for  new  trial  was  based  on  the  ground  that  John 
Love,  who  sat  on  the  petit  jury,  was  an  alien  Englishman. 

On  behalf  of  the  prisoner  it  was  urged,  that  what  was  a  good 
cause  of  chaUenge  before  trial  was  a  good  cause  for  a  motion 
in  arrest  of  judgment,  or  for  a  new  trial  afterward;  that  Love, 
being  a  foreigner,  was  a  good  ground  of  challenge,  had  the  pris* 
oner  known  it.  The  common  law  requires  that  twelve  men,  at 
leant,  shall  find  a  bill  against  a  man,  and  twelve  more  must  find 
him  guilty,  before  his  life  can  be  put  in  jeopardy.  These  jurors 
should  be  omni  exceptUme  majores;  not  liable  to  exception  either 
propter  honoris  respectum,  propter  defectum^  propter  affeciuniy  or 
propter  delictum;  they  should  be  liberoe  et  legaieSy  et  legates  hom^ 
ines  de  viceneto.  That  in  this  case  there  were  but  eleyen  good 
and  lawful  men  who  passed  on  the  trial. 

The  aitamey'general  replied,  that  this  objection  was  too  late 
after  trial;  that  a  juror  cannot  be  challenged  after  he  is  sworn, 
unless  it  be  for  some  cause  arising  after  he  is  sworn:  2  Hawk. 
412;  4t  Bl.  Oom.  846.  It  is  upon  the  same  ground  that  an  alien 
is  not  allowed  to  object  to  a  common  jury  after  trial.  2  Hawk. 
420.  That  by  the  forty>third  clause  of  the  jury  law,  the  pris- 
oner was  entitled  to  a  copy  of  the  indictment  and  to  the  panel 
of  the  jury,  three  days  before  trial,  to  give  him  an  opportunity 
of  taking  evexy  exception  which  the  law  allows  in  his  f ayor. 

The  Court,  Bubkb,  Gbimxb,  Watxbs  and  Bat,  JJ.,  concurring, 
did  not  think  themselyes  justifiable  in  ordering  a  new  trial,  as  it 
was  too  late  after  verdict.  That  the  prisoner  was  reminded  of 
his  right  of  objection  to  eyeiy  juryman  by  the  derk,  as  he  was 
called  up  to  be  sworn;  and  after  objecting  to  a  number,  he  per- 
mitted Mr.  Loye  to  be  sworn,  so  that  he  may  be  said  to  have 
been  a  juror  of  his  own  choice.  Besides,  he  had  a  right  to  a 
copy  of  his  indictment  and  the  panel  of  the  jury,  three  whole 
days  before  his  trial;  one  of  the  ends  and  designs  of  this  indulg- 
ence was»  that  a  prisoner  might  inquire  into  the  character  and 
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qualifications  of  ereiy  juror  who  might  pass  upon  his  trial,  and 
if  he  did  not  do  so  it  was  his  oim  fault.    The  court  will  not 
now  pennit  him  to  take  advantage  of  his  own  n^ligenoe. 
Motion  for  new  trial  denied. 

Citiiig  this  esse  among  others,  Bishop,  1  Grim.  Piooed.  sec  923,  aays: 
'"That  a  juror  Is  an  alien  is  a  good  canse  of  chaUenge  at  the  common  law. 
But  the  party,  to  avail  himself  of  this  ejection,  most  oxdinazily,  perhaps  al- 
ways, take  it  hy  challenge,  and  not  as  a  later  stage  in  the  proceeding.  It 
has  heen  held,  for  example,'  that  a  new  trial  will  not  be  granted  for  this 
•canse,  even  though  the  fact  of  the  jnror  being  an  alien  was  unknown  until 
after  the  verdict  was  rendered." 

The  case  is  also  cited  ia  2  Graham  and  Waterman  on  New  Trials,  pp.  283, 
47a 

There  is,  however,  some  variance  of  decision  on  this  point  Thus  it  i^ 
held  in  a  case  in  Wisconsin,  that  it  is  too  late  after  a  verdict,  even  in  a 
•erimioal  case  not  capital,  to  take  exception  on  this  ground:  State  v.  Vogd^ 
22  Wia  471;  but  in  another  place  it  is  held  that  an  alien  being  on  the  jury 
in  a  trial  for  felony,  would  vitiate  the  judgment  Jokr  y.  Feopk^  28 
Hioh.  427.    See  on  this  point  Pkoffiitt  on  Jury  Mai,  sec.  IIS. 


FrINK  ET  AL  V.  LUTTEN,  ADMINISTRATOR. 

tdABBJTr  OF  ExsouTOBS  FOB  GosTS.—When  exscutoiB  or  administnton 
sue  in  right  of  their  testators  or  intestates,  and  are  nonsuitea,  thqr  are 
not  liable  for  costs;  but  where  they  are  defendants  they  are  liable,  and 
Judgment  should  be  de  hotUs  tetiaiorU, 

Saxb. — If  an  executor  sue  in  his  own  ri^t  for  a  cause  arising  after  the 
death  of  the  testator,  and  of  which  he  is  conusant,  he  shall  be  liable  for 
costs  in  case  he  fails  in  his  action,  or  suffers  a  nonsuit 

MonoH  to  set  aside  a  judgment,  and  ca.  sa.  against  an  admin- 
istrator for  costs.  The  defendants  were  sued  by  Imyten,  as  ad- 
ministrator of  one  Hunt,  for  the  balance  of  an  account  alleged 
to  be  due  the  estate;  upon  an  set-off  being  set  up  against  the 
•demand,  the  plaintiff  suffered  a  nonsuit.  Judgment  was  en- 
tered up  against  the  administrator  de  bonis  propriis,  and  he  was 
apprehended  on  a  ca.  8a. 

The  motion  was  made  to  set  aside  the  judgment  and  discharge 
Xiuyten  from  custody. 

Fraaer,  in  support  of  the  motion^  laid  it  down  aa  a  general 
rule  of  law,  that  executors  and  administrators,  as  plaintifis, 
pay  no  costs,  they  coming  in  autre  droil;  and,  moreover,  are 
under  oath  to  reooTer  the  rights  and  credits  of  the  testator  or 
Intestate.    1  Bac.  Ab.  618.    The  judgment  being  against  the 
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adminiBtrator  de  bonis  propriis,  is  repugnant  to  the  record,  the 
«uit  having  been  brought  in  the  intestate's  right. 

Bailey^  for  defendants,  relied  on  8  Burr.  1451,  where,  it  is 
«aid,  an  exeoutor  knowingly  bringing  a  wrong  action,  must  pay 
•costs  upon  a  discontinuanoe;  and  on  8  Burr.  1584,  where,  it  is 
«aid,  an  executor  must  pay  costs  if  he  does  not  go  on  to  trial 
agreeably  to  notice. 

The  Oourt,  Bubxb,  Qbdckb  and  Bat,  JJ.,  concurring,  were  of 
•opinion  that  the  judgment  de  horns  propriia  waii  irreguLir,  and 
that  the  administrator  shotdd  be  discharged  from  the  ca,  sa, 
with  costs.    They  laid  it  down,  that  an  executor  defendant 
pays  costs  in  all  cases,  and  the  judgment  is  de  bonis  tesiaioris; 
so  where  there  is  a  judgment  for  him  in  cases  where  he  is 
defendant,  he  shall  have  costs.    1  Bac.  517;  Bro.  Executor, 
164;  Plowd.  188.     So  likewise  in  equity,  costs  are  usually 
■awarded  out  of  assets.    Eq.  Gas*  Abr.  125.    But  an  executor  or 
itdministrator  is  not  within  the  meaning  of  the  statutes,  which 
^ve  costs  to  a  defendant  after  verdict,  or  nonsuit,  when  they 
Are  plaintiffs;  in  all  those  cases  where  they  are  plidntifiis,  they 
pay  no  costs,  because,  as  has  been  said  before,  they  are  in  autre 
^roU,  and  are  but  trustees  for  creditors,  and  are  not  presumed 
to  be  sufficiently  conusant  of  the  personal  contracts  of  those 
they  represent.    Whenever,  therefore,  there  is  an  apparent 
right,  it  is  their  duty,  and  they  are  bound  to  pursue  it,  though 
it  turn  out  eventuaUy  that  there  is  a  good  defense  against  the 
■action;  as  in  the  present  case  it  turned  out  that  there  was  a 
good  discount,  which  the  administrator  might  have  known  noth- 
ing about.    If ,  however,  an  executor  or  administrator  bring  an 
action  in  their  own  right,  as  for  a  conversion  or  trespass  in  their 
own  time,  of  which  they  are  conusant,  they  shall  pay  costs;  1 
Bac.  Ab.  518;  for  the  law  gives  this  privilege  to  executors  of 
not  paying  costs,  only  where  the  cause  of  action  accrued  in  the 
testator's  life-time,  and  there  only,  because  they  are  not  sup- 
posed to  be  conusant  or  privy  to  the  acts  of  the  testator.     11 
Mod.  186.    So,  also,  in  cases  where  an  executor  brings  an  ac- 
tion where  he  need  not  name  himself  executor,  and  it  goes 
4igainst  him,  he  must  pay  costs.    11  Mod.  174. 

The  goods  of  the  testator  are  assets  in  the  hands  of  an  exeo- 
utor; he  has  a  qualified  property  in  them;  he  is  not  obliged  to 
name  himself  executor  in  an  action  of  trespass  or  trover  for 
them,  if  the  trespass  or  conversion  is  since  the  testator's  death; 
Salk.  814;  therefore  it  is  in  case  of  nonsuit  that  he  is  liable  for 
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costs.  So  also,  if  an  executor  will  not  go  on  to  trial  agreeable  to- 
notioe,  the  defendant  shall  not  be  needlessly  harassed;  8  Burr. 
1584;  he  shall  pay  costs  in  sach  cases.  Salk.  814;  Mod..  93. 
These  were,  in  general,  the  cases  where  executors  and  adminia- 
trators  are  exempt  or  liable  for  costs;  but  there  might  be  other 
cases,  either  of  liability  or  exemption,  which  depend  upon  pe- 
culiar circumstances,  not  taken  notice  of  above,  as  in  the  case- 
quoted  by  defendant's  counsel,  from  8  Burr.  1461,  which  was  a. 
case  where  the  executor  brought  an  action  to  harass  the  defend- 
ant, knowing  it  to  be  a  wrong;  there  he  was  made  liable  for 
costs.  But  in  the  case  under  consideration  they  saw  nothings 
oppressive  in  it,  or  which  took  it  out  of  the  general  rule  of  law,, 
in  exempting  .executors  and  administrators  from  costs  who  en- 
deavor to  recover  the  bona  fide  debts  and  rights  of  their  testators- 
or  intestates. 

Judgment  set  aside,  and  the  administrator  disohaiged  from, 
arrest,  with  costs. 


In  the  sixth  American  edition  of  WiUiamB  on  Exeeoton^  ppu  1885^  1898r 
1975,  thia case  is  cited,  and  on  this  subject  it  is  there  laid  down:  "  If  the- 
judgment  be  for  the  plaintiff,  he  is  entitled  to  the  costs  as  in  an  ordinary 
case.  But  it  was  uniformly  held,  up  to  the  time  of  the  passing  of  the 
statute  3  and  4  W.  4^  c.  42,  that  executors  and  administrators  were  not 
liable  to  costs  when  plaintiff  upon  a  nonsuit  or  verdict*  where  the  aetion 
was  brought  upon  a  contract  entered  into  hy  the  testator  or  intestate,  or 
for  a  wrong  done  in 
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VtamcT  nr  Acteok  or  Blandsb.— In  a  dedamtioii  JBor  skndsr, 

there  aie  some  counts  good  and  others  bad,  a  general  veidiel  or  flnding 
will  support  the  good  counts. 

Damagss— New  Tbial.— Unless  the  damages  are  very  ontrsgeons*  the- 
court  wiU  not  order  a  new  trial  in  an  action  of  slander. 

Slahdib.  Verdict  for  plaintifE.  Motion  in  anest  of  judg- 
ment. The  declaration  contained  several  counts:  1.  For  call- 
ing plaintiff  a  rascal,  a  scoundrel^  a  liar  and  villain;  2.  For 
calling  him  a  damned  swindler;  8.  For  calling  him  rascal, 
thief  and  scoundrel;  4.  For  repeating  that  plaintiff's  bills  had 
been  protested  in  England,  and  that  he  was  unworthy  of  credit. 
After  a  lengthy  trial  the  jury  found  a  general  verdict  for  the 
plaintiff,  with  three  thousand  dollars  damages,  not  distingniah- 
ing  on  what  one  of  the  counts  the  verdict  was  founded.    A. 
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motion  in  arrest  of  judgment  was  made,  or  if  the  court  should 
not  think  proper  to  grant  that  motion,  then  for  a  new  trial. 

In  support  of  the  motion  it  was  contended  that  some  of  the 
counts  in  the  declaration  were  actionable  and  others  not,  and 
that  a  general  verdict  on  the  whole,  without  distinguishing  on 
which  the  verdict  was  founded,  was  void  for  uncertainty.  If 
this  were  not  sufScient  to  arrest  the  judgment,  it  was  urged 
that  a  new  trial  should  be  granted:  first,  on  the  ground  of 
excessive  damages;  and  second,  because  one  Tunno  was  allowed 
to  give  evidence  of  the  contents  of  letters  he  had  received  in 
the  course  of  business  from  plaintiff's  father,  a  merchant  in 
London,  who  mentioned  letters  written  to  him  by  the  defend- 
ant, very  injurious  to  his  son's  (the  plaintiff's)  credit,  and  ask- 
ing for  information  about  the  matter.  Plaintiff's  counsel  was 
about  to  reply,  but  was  stopped  by  the  court. 

By  Oourt,  Bubxe,  Qbdikb,  Watdsb  and  Bat,  JJ.,  concurring. 
Although  the  jury  might  have  taken  upon  them  the  knowledge 
of  the  law,  and  distinguished  in  their  verdict  on  which  of  the 
counts  in  the  declaration  they  found  the  defendant  guilty  of 
slander,  yet  they  appear  to  have  taken  a  safer  course,  by  find- 
ing a  general  verdict,  which  is  sufficient  in  law,  if  any  one  of 
the  counts  in  the  declaration  is  good.  They  compared  it  to  an 
indictment  which  contained  a  number  of  counts,  some  good, 
others  irrelevant;  a  general  verdict  or  finding  will  support  the 
good  ones,  So  in  pleadings  in  civil  suits  or  actions,  where 
there  are  various  counts  in  a  declaration,  if  any  one  of  them  is 
good,  a  general  verdict  will  support  that  count:  Newbiggin  v. 
Pillana,  2  Bay,  162.  And,  indeed,  it  was  for  this  very  reason 
that  the  law  allows  a  man  to  insert  as  many  counts  in  his 
declaration  as  he  pleases,  in  order  that  if  one  or  more  fail,  the 
others  may  bear  him  out,  if  the  evidence  is  sufficient  to  support 
such  count  or  counts.  On  this  ground,  therefore,  the  court 
saw  no  reason  to  arrest  this  judgment. 

With  respect  to  the  motion  for  a  new  trial,  the  damages  did 
not,  upon  due  consideration,  appear  to  be  so  outrageous  as  de- 
fendant represented.  The  parties  were  both  merchants  in  this 
city,  and  depended  much  upon  their  credit,  both  at  home  and 
abroad,  for  their  prosperity  and  success  in  life.  Any  things 
therefore,  which  went  to  destroy  either  the  credit  or  reputation 
of  such  a  man  was  an  evil  of  a  very  serious  nature.  Swindling,, 
mentioned  in  the  second  count,  is  a  crimen  fdlsi^  an  offense 
which,  if  true,  would  render  a  man  infamous.  Theft,  mentioned 
in  the  third  count,  is  a  felony,  which,  when  committed  under 
41 
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aome  circumstauoes,  would  affect  a  man's  life;  and  saying  of  a 
merchant  that  he  is  a  bankrupt,  or  words  to  that  effect;  that 
his  bills  were  protested,  or  that  he  was  unworthy  of  credit, 
mentioned  in  the  last  count,  has  a  tendency  to  ruin  the  reputa- 
tion of  a  mercantile  man.  All  these  injuries  appear  to  have 
been  offered  or  committed  against  the  plaintiff  in  this  action 
by  the  defendant.  Shall  this  court,  therefore,  take  upon  them- 
selyes  to  say  that  three  thousand  dollars  for  such  gross  slanders 
were  unreasonable  or  outrageous  damages  ?  They  have  no  such 
power.  It  was  for  the  jury  to  determine  upon  tiiat  point,  and 
they  have  done  so.  The  court,  therefore,  sees  no  ground  to 
order  a  new  trial  on  that  account  As  to  the  evidence  offered  by 
Hr.  Tunno,  of  the  contents  of  a  mercantile  letter  in  the  way  of 
trade,  it  is  every  day's  practice  to  allow  it,  and  without  it  com- 
merce could  not  be  carried  on,  or  good  faith  supported  or 
maintained  with  merchants  abroad,  and  the  letter  in  question 
appears  to  have  been  of  that  kind, 
dismissed. 


Notidng  this  case  among  othen,  Townsond  on  Slander  and  libel,  aec 
291,  says:  ''Where  there  are  several  ooonts,  and  a  verdict  is  entered  gen- 
erally on  all  the  oonnts,  and  entire  damages  are  given,  if  one  oonnt  is  bad  the 
judgment  will  be  arrested,  and  a  vadre  de  moi90  awarded.  But  if  the  judge 
who  tried  the  caose  oertifles  that  the  evidence  applied  only  to  the  good 
connts^  or  it  is  otherwise  apparent  that  the  defective  connt  has  not  infln* 
enced  the  amount  of  the  verdict,  the  verdict  will  be  amended  by  confining 
it  to  the  good  counts.  Where  there  is  any  doubt  as  to  any  one  count,  it  is 
pradent  to  have  the  damages  aoooeoed  severally,  or  to  abandon  the  doubt- 
fol  count  and  take  a  verdict  on  the  other  oounts  only." 

In  legard  to  the  amount  of  damages,  the  same  author,  sec.  293,  referring 
to  this  case,  says:  "As  the  amount  of  damages  in  an  action  for  slander  or 
libel  ia  always  the  subject  for  the  exercise  of  sound  discretion  of  the  jury, 
who  may  give  more  or  l<«s  according  to  their  conclusions  from  the  whole 
«sse  respecting  the  motives  of  the  publisher,  a  verdict  in  such  an  action 
will  not  be  set  aside  for  excessiTe  damages,  unless  there  is  some  suspidoD 
of  unfair  dealing,  or,  unless  the  case  be  such  as  to  famish  evidence  of  prej- 
udice, partiality  or  corruption  on  the  part  of  the  jury.'  ** 

As  to  a  finding  on  good  and  defective  counts^  Chitty  remarks,  (1  Plead. 
434):  ''Before  the  pleading  roles,  Hil.  T.  4  W.  4,  r.  5^  a  declaration  might 
consiBt  of  numerous  counts^  and  the  jury  might  assess  entire  or  distinct 
damages  on  all  the  oounts;  and  it  was  usual,  particuUuiy  in  tuntmpmi  and 
in  actions  on  the  case,  to  set  forth  the  plaintiff's  same  cause  of  action  in 
Tarious  shapes  in  different  counts^  so  that  if  he  failed  in  the  proof  of  one 
count  he  mi^t  succeed  on  another." 

The  doctrine  of  this  case  is  well  recognised  in  the  courts  of  South  Caro- 
lina»  though  it  is  not  in  harmony  with  the  current  of  authorities  on  the 
first  point,  as  to  the  validity  of  the  verdict  when  there  are  good  and  bad 
oounts  in  the  declaration.  In  Tayhr  ▼.  StmrgeMger,  2  Const  Bep.  399, 
dedded  in  1818^  the  doctrine  is  affirmed  as  one  repeatedly  held  in  the 
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conitB  of  this  state;  w>  iaffoggr.  jnUon,  1  N.  &  McC.  216.  JnMarshall 
V.  Onmier,  6  Rieh.  433,  decided  1858,  Uie  court  on  this  point  beldaa  foDows: 
**  If  this  count  be  good,  it  will  scarcely  be  neceaeary  to  dwell  on  the  second, 
third,  and  fourth  grounds  of  appeal.  The  practice  has  long  been  settled  in 
this  state,  that  if  any  one  of  the  counts  supports  the  verdict,  it  shall  stand 
good,  notwithstanding  all  the  rest  be  bad:  Hogg  y.  WtUon^  svpra.  And, 
although  the  English  rule  is  different  in  ciyil  cases,  Lord  Mansfield,  in 
Peake  y.  Oldham,  Cowp.  276,  strongly  expresses  his  disapprobation  of  it, 
and  recommends  a  conformity  to  that  adopted  in  KngUmd,  in  criminal 
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Duxna  or  Goods  a  Valid  Plea.— Duress  of  one's  property  is  a  good 
plea  to  an  action  on  a  bond  given  to  procure  its  release  under  hard 
and  pressing  circumstances,  and  such  duress  ii  proper  for  the  consid- 
eration of  the  jury. 

'  Debt  on  a  bond.  Plea,  dnreea.  It  appeared  that  the  plaintiff 
bad  a  claim  against  the  defendants,  which  they  refused  to  ad- 
mit, bat  did  not  bring  action  thereon  until  the  defendants  were 
on  their  way  remoTing  to  Georgia  with  their  families,  negroes 
and  other  property.  Whil^  they  were  actually  on  the  road, 
and  a  considerable  distance  from  their  former  residence,  plaintiff 
sued  out  an  attachment  against  them,  and  seized  the  negroes. 
In  this  embarrassing  situation,  in  the  utmost  distress,  and  de- 
priyed  of  the  negroes,  their  means  of  support,  they,  at  the 
plaintiff's  proposal,  gaye  the  bond  on  which  the  suit  was 
brought,  as  the  only  means  left  of  getting  back  their  negroes. 
To  this  plea  plaintiff  demurred  that  duress  of  goods  would  not 
bar  him  of  his  right  of  action  on  the  bond. 

In  support  of  the  demurrer  it  was  m^ed  that  plaintiff  had 
done  no  act  but  what  was  agreeable  to  law;  he  had  pursued  the 
method  pointed  out  by  law  for  the  recoyery  of  a  just  demand; 
that  the  bond  was  yoluntarily  given  to  compromise  a  demand, 
without  threat,  compulsion  or  force;  that  had  force  been  used 
to  get  possession  of  the  negroes,  trespass,  trover  or  detinue 
would  lie  for  their  recovery:  2  Inst.  483;  1  Bl.  Com.  134, 
Duress  of  goods  or  chattels  alone  is  not  a  good  plea  to  a  bond. 
Defendants  held  that  a  bond  giyen  under  such  droomstances 
was  yoid. 

By  Court,  Bnnxs,  Waubs  and  Bat,  JJ.,  concurring.  So 
cautiously  does  the  law  watch  oyer  all  contracts  that  it  will  not 
permit  any  to  be  binding  but  such  as  are  made  by  persons  per- 
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f ectly  free,  and  at  full  liberty  to  make  and  refuse  such  contracts^ 
and  that  not  only  with  respect  to  their  persons,  but  in  regard  to 
their  goods  and  chattels  also.     Contracts,  to  be  binding,  must 
not  be  made  under  any  restraint  or  fear  of  their  persons;  other* 
wise  they  are  void,  as  in  the  case  of  Evans  y.  Huey  and  Franklmr 
1  Bay,  18,  where  a  note  was  deemed  void,  both  as  to  principal 
and  his  security,  where  a  party  of  armed  men,  in  quest  of  horse- 
thieves,  called  at  a  man's  house  in  the  night,  and  Evans,  one  of 
the  party,  demanded  of  the  man  of  the  house  a  settlement  or 
satisfaction  for  an  injury  he  had  sustained  some  time  before,  in 
a  qtiarrel;  and  the  defendant,  Huey,  in  order  to  compromise- 
the  matter,  gave  his  note  for  twenty-eight  pounds  sterling,  and 
the  next  morning  got  Franklin,  his  neighbor,  to  be  his  security. 
In  that  case,  it  was  deemed  duress  because  an  armed  party  go- 
ing to  his  house  in  the  night-time,  and  one  of  them  demanding 
a  settlement  for  a  former  injury,  was  calculated  to  alarm  a  man's- 
fears,  although  no  threats  were  made  use  of.    This,  to  be  sure, 
was  only  a  niai  pritLS  case.    But  it  has  been  a  leading  case  on. 
the  subject,  and  admitted  as  the  law  of  duress  ever  since.    See» 
also,  2  Powell  on  Contracts,  169.     So,  in  like  manner,  duress 
of  goods  will  avoid  a  contract,  where  an  unjust  and  unreason- 
able advantage  is  taken  of  a  man's  necessities  by  getting  his  goods- 
into  his  possession,  and  there  is  no  other  speedy  means  left  of 
getting  them  back  again  but  by  giving  a  note  or  bond,  or  where- 
a  man's  necessities  may  be  so  great  as  not  to  admit  of  the  ordi- 
nary process  of  law  to  afford  him  relief,  as  was  determined  la 
this  court,  after  solemn  argument,  in  the  case  of  Saspartaa  v« 
Jennings  and  Woodrop,  1  Bay,  470;  also,  in  the  case  of  Ashley  v. 
Beynolds,  2  Str.  916.     In  the  case  under  consideration,  the  facts- 
are  admitted  by  the  demurrer  that  the  negroes  were  seized  by 
the  plaintiff,  under  and  by  virtue  of  this  attachment,  and  that 
this  bond  Was  given  to  procure  their  release,  at  a  time  when  the^ 
\     defendant  could  not  wait  the  slow  process  of  law  to  obtain  re- 
"*  dress.    It  is  very  clear,  therefore,  that  the  plea  of  duress  was  a- 
good  plea,  and  the  whole  of  the  circumstances  ought  to  have 
gone  to  the  jury.    Judgment  was  therefore  given  for  defendant* 
in  demurrer,  and  a  respondeat  otisier  awarded. 


Duress  of  one's  property  is  not  generally  admitted  as  a  good  defense.  It 
is  denied  to  be  sufficient  in  Skeats  ▼.  BeaU,  11  Ad.  and  Eb.  983;  AtUe  v. 
Backhouse,  3  M.  &  W.  650;  Bingham  v.  Sesiona,  14  Miss.  13:  WUeox  t. 
Bowland,  23  Pick.  167;  Haaderig  v.  Donaldson,  2  Mete  Ky.  445.  How- 
ever,  it  was  originally  so  held  in  England;  Assize,  5  Year^Book,  foL  72,  pL 
14.    It  Lb  recognized  in  the  Civil  Code  of  California,  sec.  1569,  as  a  valki 
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|>Iea  on  a  contract;  and  alao  in  NeUon  ▼.  Sttddarih,  1  Hen.  &  Muni  350; 
Foshay  ▼.  Ferguson,  6  Hill,  158;  Orat^ard  ▼.  Goto,  22  Ga.  594. 

This  case  is  cited  in  McClmtkk  y.  CumiiUfM,  3  McLean,  150»  where  it  is 
Ikold  that  a  stianger  cannot  take  advantage  of  the  plea  of  di 
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Poucr  or  Ihsubancb,  How  Constbukd.— In  the  oonstnifltkHi  of  poH* 
cies  of  insurance,  the  intent  and  meaning  of  the  paitieB  are  to  he 
regarded  more  than  the  strict  literal  sense  of  the  words.  . 

Deviation. — ^Not  touching  at  a  port  in  the  course  of  a  voyage,  where  a 
vessel  has  a  privilege  to  call  at,  is  no  deviation,  hecanse  such  a  privi- 
lege is  intended  as  a  henefit  for  the  insured,  which  he  may  waive  for 
the  general  interest  of  all  concerned,  if  ho  sees  fil 

AonoN  on  a  policy  of  insnzance.  The  facts  weie:  The  vessel 
was  insured  on  a  voyage  from  Oharleston  to  the  Oape  de  Yerd 
Islands,  and  from  thence  to  the  coast  of  Africa,  at  the  rate  of 
eight  per  cent,  for  six  months,  and  one  per  cent,  a  month  after 
that  time,  during  her  stay  on  the  coast.  Instead  of  going  to 
the  Cape  de  Yerd  Islands,  the  Tessel  sailed  directly  to  the  coast 
of  Africa,  and  arrived  in  safety  at  her  destination,  where  she 
lay  four  months;  during  which  time  her  bottom  was  so  eaten 
with  worms  that  she  was  condemned  as  unfit  for  sea.  The  juiy, 
under  the  direction  of  the  judge,  found  for  the  plaintiffs  to  the 
amount  of  their  demand.  Whereupon  defendants  moved  for  a 
new  trial,  on  the  ground  of  misdirection. 

De8au88ure,  in  support  of  the  motion,  urged  that  there  had 
been  a  deviation  in  the  course  of  the  voyage,  and  in  consequence 
the  underwriters  ought  to  be  discharged;  that  sailing  directly 
to.  the  coast  of  Africa,  and  not  going  to  the  Oape  de  Yerd 
Islands,  was  a  deviation,  and  it  made  no  difference  whether  the 
risk  had  been  thereby  lessened  or  not.  The  question  is,  was 
there  actually  a  deviation  or  not?  Park,  SM,  295,  298;  1  T.  B. 
592;  Wesk.  574. 

The  aUomey^general^  in  reply,  admitted  the  truth  of  the  prin- 
ciples  laid  down  by  the  defendants'  counsel,  but  denied  their 
applicability.  He  urged,  that  touching  at  the  Cape  de  Yerd 
Islands  was  a  privilege  given  by  the  underwriters  to  the  insured, 
in  order  to  obtain  provisions  and  supplies,  and  was  subordinate 
to  the  voyage  insured.  The  great  object  of  the  voyage  should 
be  kept  constantiy  in  view:  1  Marshall,  898;  and  if  this  is  ac- 
complished, the  underwriters  ought  not  to  complain. 
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By  Courts  Bubxb,  Obimkb»  Watibs  and  Bat,  JJ.,  concurring. 
In  the  construction  of  policies  of  insuiance,  the  intent  and 
meaning  of  the  parties  are  to  be  regarded  more  than  the  strict 
and  literal  sense  of  the  words.    They  are  to  be  construed  largely 
for  the  benefit  of  the  insured,  and  the  advancement  of  com- 
merce; and  in  this  construction,  the  usage  of  trade  on  particu- 
lar voyages  ought  always  to  be  taken  into  consideration.    In 
the  wording  of  the  policy  under  consideration,  the  vessel  was 
to  proceed  on  a  voyage  from  Charleston  to 'the  Cape  de  Yerd 
Islands,  and  from  thence  to  the  coast  of  AMca,  the  ultimate 
point  of  destination.    But  the  intent  and  meaning  of  all  the 
parties  must  have  been,  that  this  vessel  was  insured  on  a  voyage 
to  the  coast  of  Africa,  with  liberty  to  touch  at  the  Cape  de  Yerd 
Islands,  and  the  usage  of  trade  in  that  part  of  the  world  will 
warrant  this  construction.    For  it  is  well  known,  that  it  is  usual 
and  customary  for  vessels  trading  to  the  coast  of  AMca,  and  to 
the  southern  parts  of  the  eastern  world,  to  call  at  those  islands 
for  water,  provisions  and  refreshments,  which  are  not  elsewhere 
on  or  near  that  coast  to  be  procured,  but  are  there  in  abun- 
dance; and  if  there  had  been  no  clause  in  the  policy  for  that 
purpose,  it  would  have  justified  the  captain  in  calling  there  for 
those  supplies  if  he  had  wanted  them,  under  the  sanction  of 
.  this  usage.    The  clause  in  this  policy,  therefore,  only  gave  in 
express  words  a  permission  to  touch  at  the  Oape  de  Yerds,  which 
the  course  of  trade  in  that  quarter  of  the  world  would  have 
warranted  without  it.    Under  these  circumstances,  therefore,  it 
appears  to  the  court  that  the  true  intent  and  meaning  of  this 
policy  was,  that  the  vessel  should  sail  on  a  voyage  bom.  Charles- 
ton to  the  coast  of  Africa,  with  liberty  to  touch  at  those  islands^ 
should  it  be  necessary  in  the  course  of  the  voyage.    If,  then, 
this  is  the  true  construction  which  should  be  given  to  this 
policy,  it  ought  to  be  regarded  as  a  privilege  or  indulgence,  and 
not  as  an  obligation;  that  is,  if  the  situation  of  the  crew  and 
ship  was  such  in  the  course  of  the  voyage  as  to  make  it  neces- 
sary to  put  in  there  for  necessaries,  the  captain  was  at  liberty 
so  to  do;  but  if  not,  then  it  was  his  duty  to  make  the  best  of 
his  way  to  the  end  of  his  voyage,  which  he  did.    We  are  all, 
therefore,  of  opinion,  there  was  no  deviation  from  the  true 
course  of  the  voyage;  but  on  the  oontiazy,  a  direct  sailing  to  her 
destined  port,  agreeable  to  the  intent  and  mieaning  of  the  pcdicj« 
with  as  little  delay  as  possible. 
Motion  dismissed. 
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Commissioners  v.  Tatlor. 

[9  Bat,  383.] 

What  ookstitutes  a  Pubuc  Hiohwat.— To  comtitate  a  public  street 

or  highway,  it  is  necessary  that  it  should  be  set  off  and  used  as  sndi, 

for  it  is  the  use  which  makes  it  a  highway. 
MOH-UBEB. — Non-user  for  a  great  number  of  years  will  be  sufficient  to 

forfeit  a  right  to  a  highway. 
Remedy  for  Obstructiko  Highway.— Indictment,  and  not  a  private 

action,  ii  the  proper  remedy  for  obstructing  a  street  or  highway. 

MonoN  for  a  new  triaL  The  action  was  brought  to  try  the 
title  to  portions  of  land  within  the  defendant's  inclosure,  near 
Oeorgetown,  claimed  by  the  commissioners,  as  part  of  the 
public  streets  belonging  to  the  town.  The  commissioners,  in 
support  of  their  claim,  produced  a  deed  dated  1734,  from  one 
Screven,  to  certain  trustees  therein  named,  for  the  greatest 
part  of  the  lands  on  which  Georgetown  is  situated,  to  be  laid 
out  in  lots  for  that  town.  Afterward,  one  Cleeland  claimed 
this  land  in  right  of  bis  wife,  but  compromised  the  matter  with 
Screven  and  confirmed  the  tities  given  by  the  latter  to  the 
proprietors  of  the  lots  by  deed,  dated  1787.  Cleeland,  having 
other  land  adjoining  the  town,  laid  out  additional  squares  and 
deeded  them  to  Georgetown;  annexed  to  this  deed  was  a  plat 
on  which  were  represented  these  new  squares,  with  streets  run- 
ning through  them  in  various  directions.  But  in  this  deed 
there  was  a  clause  reserving  to  Cleeland  the  right  of  selling  or 
disposing  of  these  squares  in  such  manner  as  he  might  think 
proper,  exempt  from  all  provisos  and  conditions  whatever. 

It  was  upon  this  deed  and  the  plat  annexed  to  it  that  the 
commissioners  founded  their  claim  to  the  streets  in  that  part 
of  the  town  laid  off  by  Cleeland.  They  admitted  that  Cleeland 
had  a  right  to  dispose  of  the  squares  in  any  manner  he  pleased, 
agreeably  to  the  proviso  or  condition  in  his  deed;  but  denied 
his  right  to  resume  the  streets,  which  had  been  delineated  on 
the  plat  annexed  to  it,  as  they  were  not  mentioned  in  the 
proviso;  and  insisted  on  it  that  as  he  had  once  parted  with  his 
right  for  the  use  of  the  public,  he  could  not  resume  or  dispose 
of  it  for  private  purposes. 

On  behalf  of  the  defendant  it  was  urged  that  the  proviso  or 
condition  in  the  deed  from  Cleeland  reserved  a  right  to  dispose 
of  the  squares  as  he  pleased.  That  the  streets  in  the  plat  were 
only  intended  for  the  use  of  those  who  should  purchase  the 
lots  on  the  squares,  and  they  were,  therefore,  merely  appurte- 
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oant  to  saoh,  and  as  no  lots  had  ever  been  laid  off  or  sold  from 
these  squares,  there  were,  therefore,  no  persons  who  had  a 
right  to  claim  the  use  of  these  streets;  that  Cleeland,  nnder 
this  impression,  felt  warranted  to  sell  and  oonTey,  in  1753,  to 
one  Ifarj  La  Boach,  two  of  the  squares  mentioned  in  his 
former  deed,  without  taking  any  notice  of  the  streets. 

Various  witnesses  were  called,  who  testified  as  to  the  nature 
of  the  indosure  around  these  squares,  and  the  time  during 
1  which  they  had  been  inclosed. 

The  defendant  rested  his  claim  on  the  fact  of  his  having 
proTed  a  right  to  the  freehold,  and  also  relied  on  the  statute  of 
limitations. 

ChiiUard  and  Keiih,  -for  the  commissioners,  argued  that,  what- 
ever right  Cleeland  had  to  the  squares,  he  had  none  to  the 
streets,  which  had  been  dedicated  to  the  people  of  Georgetown; 
the  statute  of  limitations  would  not  run  against  a  street  or  a 
highway;  that  shutting  up  a  highway  was  a  nuisance:  6  Bac. 
Ab.  tit.  Nuisance,  57;  and,  therefore,  it  was  the  duty  of  the 
commissioners  to  see  that  it  was  removed. 

The  aUomey-general  and  IMhrnahJer  further  argued,  on  behalf 
of  the  defendant,  that  a  donor  may  prescribe  what  terms  and 
conditions  he  pleases,  and  where  it  is  intended  as  a  benefit  for 
himself  or  family  it  shall  be  construed  most  beneficially  to  this 
end.  The  reservation  in  the  deed  gave  him  the  privilege  which 
he  has  exercised.  They  admitted  the  statute  of  limitations 
would  not  run  against  the  use  of  a  street  or  highway  dedicated 
to  the  public;  but  it  was  denied  that  these  streets  had  ever  been 
laid  out  as  streets,  or  used  as  such.  From  the  year  1787  to  the 
present  time  they  had  been  inclosed  and  used  as  private  prop- 
erty, and  never  had  been  used  as  a  street  or  highway.  Admit- 
ting, as  the  commissioners  contend,  that  these  streets  were  in- 
tended for  the  general  convenience  of  the  inhabitants  of  George- 
town, and  not  for  the  convenience  and  use  of  the  purchasers  of 
lots  in  the  squares,  still  this  right,  if  it  ever  existed,  was  for- 
feited and  gone;  for  a  non-user,  as  well  as  a  misuser,  will  for- 
feit a  corporate  right.  In  such  case,  the  right  would  revert  back 
to  the  original  donor,  for  the  law  implies  such  a  condition  in 
every  grant  to  a  body  politic.  In  the  present  case,  almost  all 
the  witnesses  testify  that  there  has  been  a  non-user  for  more 
than  forty  years. 

The  presiding  judge,  in  his  charge  to  the  jury,  mentioned 
that  it  was  their  duty,  in  the  first  place,  to  determine  whether 
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C/leeland  in  making  this  deed,  intended  to  reeenre  the  right  of 
resuming  those  sbreets  laid  down  in  the  plat,  as  well  as  the 
squares,  whenever  he  should  think  proper,  or  not;  and  if  it 
should  be  their  opinion  that  such  was  his  original  intention, 
when  he  made  the  deed  (which  they  would  have  out  with 
them),  and  that  those  streets  were  only  intended  for  the  oon- 
irenience  of  such  persons  as  should  purchase  lots  in  these  squares; 
or,  in  other  words,  as  mere  appendages  to  the  squares,  that 
then,  in  such  case,  it  would  be  their  duty  to  find  for  defend- 
ant, who  had  proved  a  veiy  clear  title  down  from  Oleeland. 
But  if,  on  the  contrazy,  it  should  appear  to  them  that  these 
streets  were  intended  as  highways  for  the  general  use  and  con- 
venience of  the  inhabitants  of  Georgetown,  or  others  who  might 
have  occasion  to  make  use  of  them,  then  the  next  inquiry  would 
be  whether  they  were  e?er  laid  out  and  used  as  highways,  or  not. 
For  it  is  essential  to  constitute  a  highway  that  it  should  not 
only  be  actually  laid  off,  but  used  as  such;  for  it  is  the  use  that 
-consecrates  it  to  the  benefit  of  the  public,  and  upon  this  point 
he  was  bold  to  say  that  no  proof  had  been  given  to  prove,  either 
that  they  had  been  actually  laid  off,  or  ever  used  as  highways. 
On  the  contrary,  it  appeared  from  indubitable  testimony  that 
the  whole  had  been  inclosed  and  used  as  a  farm,  either  by  Glee- 
land  or  those  who  held  under  him,  for  more  than  forty  years 
last  past;  and  here  the  doctrine  of  non-user  would  apply,  which 
would  forfeit  a  coxporate  right  as  well  as  misuser.  Upon  both 
^frounds,  therefore,  he  thought  the  defendant  weU  entitled  to  a 
verdict 

The  jury  found  for  the  defendant  accordingly.  A  motion 
was  afterward  made  and  ordered  for  a  new  txial,  on  the  ground 
of  misdirection,  in  order  that  the  case  might  receive  fuller  ex- 
amination. 

On  the  second  trial,  the  judges,  after  fully  considering  this 
•case,  were  unanimously  of  opinion  that  the  commissioners  could 
not  support  the  present  action  to  recover  title  and  damages,  as 
the  right  of  freehold  was  never  in  them;  but  that  the  proper 
remedy  for  obstructing  a  street  or  highway  was  by  indictment 
for  a  nuisance;  against  which,  however,  non-user  would  be  a  good 
plea;  for  there  was  no  proof  on  the  .second  trial,  any  more  than 
on  the  first,  that  these  streets  were  ever  actually  laid  off  or 
opened,  only  delineated  on  paper;  or  that  they  were  ever  used 
«s  highways  after  Cleeland  made  the  conveyance  on  which  thici 
right  was  founded  or  claimed  by  the  commissioners. 

Motion  for  arrest  of  judgment  granted. 

Present,  Gbdoex,  Watdes,  Bat,  Johhsoh,  and  TasasBVAST,  JJ. 
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In  Jannaiy,  1800,  the  judges  were  inereased  to  six,  because  of  additions] 
labors  being  imposed  on  the  court.  Then  there  were  three  new  judges 
elected  by  the  legislature — Johnson,  afterward  associate  justice  of  the 
United  States  supreme  court,  in  place  of  Judge  Burke,  promoted  to  the 
chancer/  bench,  and  Ramsay  and  Trenrant,  the  two  a^jJitiAfiiLi  membevs 
of  the  oooit. 


Whitefield  v.  MoLeod. 

[2  Bat.  880.] 

WASBAimr  mpusD  fbom  Sound  Pbige^Appucation  or  Bulb.— 
It  is  true,  as  a  general  rule,  that  a  sound  price  waiiaats  a  sound 
commodity;  but  where  a  purchaser  is  informed  fully  of  all  the  ciicum- 
stances,  and  has  a  fair  opportunity  for  infoimation,  he  shall  be  bound 
by  his  contract,  however  disadvantageous  it  may  be. 

SsnxNO  ASIDE  Contract. — Inadequacy  of  consideration  is  not  a  suffi- 
cient ground  for  setting  aside  a  contract,  where  there  is  no  fraud,-  con* 
cealment,  or  latent  defect 

Motion  for  a  new  trial.  The  action  was  brought  io  reooTer 
back  thirteen  hundred  pounds  sterling,  for  a  ship  declared  ta 
be  unsound  and  unseaworihy.  There  was  a  written  agreement, 
by  which  the  defendant  agreed  to  sell,  and  the  plaintiff  ta 
purchase,  the  ship  for  thirteen  hundred  pounds  sterling,  which 
sum  was  duly  paid  to  the  defendant  according  to  the  terms  of 
the  agreement.  Soon  after  the  plaintiff  alleged  that  he  had 
discovered  that  the  vessel  was  old,  unsound  and  unseaworthy, 
and  it  would  take  more  to  repair  her  than  she  was  worth; 
whereupon  he  demanded  a  return  of  the  money  and  offered  i4> 
rescind  the  agreement,  but  the  defendant  refused,  and  insisted 
on  holding  the  plaintiff  to  his  bargain.  The  action  was  there- 
fore brought  upon  the  implied  warranty  in  law  that  a  sound 
price  deserves  a  sound  commodity. 

Parker,  for  the  plaintiff,  contended  that  the  doctrine  wa» 
well  established  in  this  state  that  money  paid  by  mistake,  or 
where  the  consideration  had  failed,  can  be  recovered  back.  He 
then  produced  various  estimates  by  which  it  appeared  that  the 
cost  of  repairing  would  be  more  than  the  value  of  the  vessel. 
Wherefore  he  insisted  upon  every  principle  of  justice  the  de-^ 
f endant  ought  to  refund  the  money  with  interest. 

The  aUomey-general,  in  reply,  stated  that  the  ship  was  not 
sold  to  the  plaintiff  as  a  new  ship,  but  as  one  which  had  run 
some  years,  and  performed  many  voyages.  It  was  then  provecl 
that  the  plaintiff  was  desired  to  go  on  board  and  examine  her 
himself;  that  he  did  so,  and  took  with  him  persons  of  skill  and 
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knowledge  in  maritime  aflBEurs;  and  not  until  after  this  was  the 
bargain  made  for  the  sale.  It  was  also  given  in  evidence  thai 
if  the  ship  had  been  new  she  would  have  been  worth  two  thou- 
sand five  hundred  guineas,  more  than  double  the  sum  paid  for 
the  vessel. 

The  presiding  judge  left  the  oause  to  the  jury  as  matter  very 
proper  for  their  consideration,  under  all  the  ciroumstances,  and 
they  found  for  the  defendant. 

Parker,  in  support  of  the  motion,  said  the  doctrine  was  now 
well  established  that  a  sound  price  deserves  a  sound  com- 
modity; and  he  contended  further  that  a  fair  price  raises  an 
implied  warranty  of  the  adequacy  of  consideration:  Woodde- 
sou,  415. 

The  attomey-generai  uiged  that  if  plaintiff  can  recover  at  all 
it  must  be  upon  an  implied  warranty,  and  argued  that  the  doc- 
trine laid  down  by  the  plaintiff,  that  a  fair  price  raises  an 
implied  warranty  of  the  adequacy  of  consideration,  was  un- 
known to  the  common  law;  that  where  there  is  an  equal  knowl- 
edge of  all  the  circumstances,  and  where  each  party  has 
an  opportunity  of  informing  himself,  and  a  man  enters  into  a 
contract  with  all  such  advantages  before  him,  he  ought  to  be 
bound  by  it.  In  this  case  the  ship  was  sold  as  an  old  one,  and 
after  a  careful  examination  by  the  plaintiff. 

The  CoxTBT,  all  the  judges  concurring,  were  of  opinion  there 
were  no  grounds  for  a  new  trial.  The  doctrine  of  a  sound  price 
deserving  a  sound  commodity,  though  a  very  wise  and  salutary 
one,  had  been  bandied  about  in  our  courts  more  than  any  other. 
It  had  vibrated  from  the  extreme  of  rigor  on  one  hand,  to  the 
extreme  of  laxity  on  the  other;  and  juries  had,  in  too  many  in- 
stances in  the  exercise  of  these  powers,  rendered  contracts  too 
precarious.  In  this  case,  however,  it  appears  that  the  judge 
who  tried  the  cause  had  left  it  to  the  sound  discretion  of  the 
juiy,  who,  on  their  part,  again  appear  to  have  exercised  it  in  a 
very  proper  manner,  by  holding  the  parties  to  their  bargain. 
Many  decisions  have  been  made  on  this  subject  in  our  courts^ 
and  all  on  the  same  uniform  principles  of  law  and  justice, 
though  often  misapplied.  The  general  tenor  of  them  all,  when 
well  understood,  had  been  to  guard  against  fraud  and  circum- 
vention, and  those  latent  defects  which  neither  party  knew  of. 
But  none  of  them  ever  meant  or  were  designed  to  aid  men  in 
getting  rid  of  contracts  fairly  made,  under  a  full  knowledge  of 
all  the  circumstances  relating  to  the  subject-matter  of  such  con« 
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tzBct  on  both  aides.  Eyery  man  was  free  to  make  a  contract, 
and  free  to  refuse  it;  bat  when  once  made,  he  was  bound  by  it, 
where  there  was  no  fraud,  concealment  or  latent  defect.  It 
was  the  sound  policy  of  the  law  to  support  and  uphold  con- 
iracts,  and  not  to  destroy  or  render  them  uncertain.  Inade- 
•quacy  of  consideration  is  not  alone  any  ground  for  setting  aside 
a  contract  solemnly  entered  into.  The  adequacy  or  inadequacy 
of  consideration,  in  every  contract,  depends  so  much  upon  the 
different  ideas  of  men,  in  relation  to  the  objects  of  their  con- 
tracts, and  the  views  and  purposes  with  which  they  are  entered 
into,  that  there  is  no  fixing  any  general  standard  or  rule  by 
which  it  can  be  settled;  for  what  one  man  mightthink  a  full  and 
adequate  consideration,  another  might  think  very  inadequate, 
so  that  really  it  is  so  indefinite  and  uncertain  in  itself,  that  such 
41  doctrine  never  could  be  reduced  to  practical  use,  as  every  con- 
tract might  be  impeached,  where  any  advantage  is  gained  on  one 
side  or  the  other,  which  had  not  equally  been  acquired  by  the 
•opposite  party. 
Motion  dii 


See  the  ease  of  nmtod  v.  Shoofbrei,  reported  p.  620^  where  the  rale  of 
an  implied  wananty  from  a  eoimd  price,  was  finl  estaUifllied  in  Sooth 
'Carolina. 


Williamson  v.  Turner. 

pBiij,410.] 

Pbotbst  bt  Notabt  Public. — ^A  protest  most  be  based  apon  the  infoniuH 
tion  of  the  notary  pnblio  himself,  and  cannot  be  entered  up  upon  infor- 
mation faniiahed  by  his  clerk. 

AonoN  against  the  indorser  of  a  promiflsory  note.  Verdict 
for  plaintiff.    Motion  for  a  new  trial. 

The  defense  was  want  of  due  notice  of  non-payment  by  the 
drawer;  and  although  the  protest  appeared  to  be  in  due  form  to 
prove  legal  notice,  yet,  upon  examination,  it  was  shown  that  the 
notaxy  had  sent  his  clerk  to  defendant's  house,  who  returned, 
eaying  defendant  was  out  of  town;  upon  which  information, 
prptest  was  entered  up. 

The  presiding  judge  charged  the  jury  that  this  was  not  such 
information  as  would  justify  the  entering  up  of  the  protest,  in 
order  to  charge  an  indorser.  But  the  jury  brought  in  a  verdict 
for  plaintiff. 

Cheves  moved  for  a  new  trial,  on  the  ground  that  the  verdict 
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was  against  law  and  the  opinion  of  the  judge  presiding  at  the 
trial. 

The  OouBT,  all  the  judges  concurring,  were  of  opinion  that 
the  yerdiot  should  be  set  aside,  and  a  new  trial  granted;  be* 
cause  the  law  of  merchants  giTes  very  high  faith  and  credit  to^ 
those  kinds  of  instruments  being  made  by  a  sworn  ofSoer;  so 
much  so,  that  they  are  scarcely  ever  called  in  question  in  a  court 
of  justice,  but  are  received  as  prima  facie  evidence  in  all  mer- 
cantile questions  of  this  kind.  But  where  it  appears  that  a. 
notaiy  does  not  depend  upon  his  own  knowledge,  as  to  so  im- 
portant and  leading  a  fact  as  that  of  an  indorser  or  acceptor  of 
a  bill  of  exchange  or  promissory  note  not  being  to  be  founds 
upon  the  necessazy  inquiry,  it  is  a  good  ground  to  reject  that  in-^ 
•trument,  as  this  kind  of  hearsay  information,  from  a  clerk,  will 
not  warrant,  by  any  means,  so  confidential  an  officer  as  a  public 
notary  in  entering  up  his  protest.  His  own  knowledge  of  the 
fact  will  alone  justify  him  in  making  up  his  protest,  either  ta 
send  abroad  into  foreign  countries,  or  in  inland  transactions. 
However,  the  clerk  himself  would  have  been  a  com})etent  wit- 
ness to  have  proved  the  use  of  due  diligence  to  find  out  the  de» 
fendant,  in  order  to  give  him  notice  of  non-payment  hj  th» 
drawer,  independent  of  the  protest 

Motion  granted. 


MoFadden  v.  Halst. 

[3  Bay,  igl.] 

AonoN  mr  Joint  Tenants. — ^Where  one  joint  tenant,  or  tenant  in  com- 
mon, brings  an  action  to  recover  the  whole  of  a  tracts  and  proves  him* 
•elf  only  entitled  to  one-third,  he  shall  not  fail  on  that  aooonnt,  hut 
shall  have  a  verdict  for  the  portion  to  which  he  proves  a  title,  and  the- 
judgment  should  confonn  to  snch  verdict. 

Tbbspass  to  try  title  to  land.  Nonsuit  ordered.  Motion  ta 
rescind  order  for  nonsuit. 

On  behalf  of  plaintiffs  a  regular  title  to  the  premises  to  the 
former  husband  of  Mrs.  McFadden  was  deduced;  but  it  appeared 
that  this  first  husband  died  intestate,  leaving  three  children  and 
his  widow,  who  intermarried  with  McFadden  before  the  com- 
mencement of  this  action. 

Defendant  could  not  make  out  any  title  to  himself,  but  moved 
for  a  nonsuit,  on  the  ground  that  the  plaintifis  had  sued  for  the 
whole  tract,  whereas  it  was  shown  that  they  were  entitled  to 
but  one-third  under  the  act  of  distribution  of  intestates'  estates^ 
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and,  also,  that  a  joint  tenant,  or  tenant  in  common,  oonld  not 
maintain  a  eepaiate  Boit  without  Bummons  and  sererance,  and 
it  was  not  eren  alleged  that  there  had  been  any  partition  in  the 
present  case. 

The  presiding  judge  ordered  a  nonsuit,  on  the  ground  that, 
if  plaintifffl  had  intended  to  claim  only  an  undivided  third,  th^ 
should  have  sued  for  the  third,  and  no  more. 

Blanding,  in  support  of  the  motion  to  set  aside  the  nonsuit, 
contended  that  if  defendant  had  intended  to  take  adTantage  of 
the  point  on  which  the  nonsuit  was  ordered,  he  should  hare 
done  so  in  pleading;  it  was  too  late  after  the  general  issue.  If 
one  joint  tenant  or  tenant  in  common  brings  an  action  against 
a  stranger,  it  may  be  pleaded  in  abatement,  but  cannot  be 
taken  advantage  of  in  etidenoe:  Salk.  290;  2  Xjct.  113;  Cro. 
Eliz.  544.  He  urged  that  tenants  in  common  may  bring  sepa- 
rate actions  for  their  shares:  Bunnington,  M;  and  where  a  man 
sues  for  the  whole,  he  may  recover  according  to  the  extent  of 
his  title:  Bunn.  108;  1  Esp.  117.  That  a  part  may  be  recovered 
on  a  denumd  for  the  whole:  Bee  Denn  v.  PurviM  e^al.l  Burr. 
826. 

JfoOreditf,  in  reply,  observed  that,  as  it  did  not  appear  on  the 
face  of  the  proceedings  that  plaintifb  were  joint  tenants  in  com- 
mon with  others,  there  was  no  way  of  taking  advantage  of  it, 
but  upon  the  evidence  offered  on  the  trial;  and  contende4  that 
every  man  must  recover  according  to  the  strength  of  his  own 
title,  and  where  he  claims  the  whole,  he  must  recover  the  whole, 
or  none. 


The  Coiner,  all  the  judges  concurring,  obeerved  that  this 
a  new  case  in  this  country,  which  presented  itself  for  their  con* 
sideration,  as  no  case  had  hitherto  occurred  in  which  the  joint 
tenants,  or  tenants  in  common,  had  not  all  joined  in  the  action, 
or  in  which  a  division  or  partition  of  the  lands  had  not  been 
made,  so  that  each  individual  could  prove,  vrith  sufficient  cer- 
tainly, the  part  or  share  he  was  entitled  to.  In  this  case,  how- 
ever, the  plaintiff  sues  for  the  whole,  and  proves  on  the  trial 
that  he  is  entitled  only  to  one  undivided  third.  Upon  this 
ground  the  nonsuit  was  moved  for,  and  granted.  As  to  the 
regularity  of  calling  for  the  nonsuit,  the  judged  had  no  doubt 
about  it;  as  the  plaintiff  had  not  stated  himflelf  to  be  either 
joint  tenant  or  tenant  in  common  in  his  writ  or  declaration,  the 
defendant  could  not  have  pleaded  in  abatement.  If  such  a  plea 
had  been  put  in,  it  would  have  been  a  plea  to  a  matter  d^ors 
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the  record.  Upon  this  ]pomi,  therefore,  if  the  subject-matter 
itself  had  been  a  good  ground  for  a  nonsuit,  it  was  made  at  the 
proper  stage  of  the  cause,  and  could  not  hare  been  made  or 
taken  advantage  of  in  any  other  way,  or  at  any  other  time. 

As  to  the  action  itself,  it  appears  to  be  a  plain  and  reasonable 
one,  that  the  plaintiff  should  recover  agreeably  to  the  extent  of 
his  right;  and  if  he  demanded  more  than  he  veas  entitled  to,  that 
was  no  reason  why  he  should  not  recover  what  he  had  a  right  to. 
Evexy  day's  experience  proves  that  in  our  courts  parties  in  all 
kind  of  suits  are  in  the  constant  practice  of  recovering  less  than 
they  demand  in  all  personal  actions,  though  ihej  cannot  pos- 
sibly recover  more.  So,  in  actions  for  real  property,  if  a  man 
demand  forty  acres,  he  may  recover  twenty,  or  any  less  quan« 
tity,  according  to  his  right  and  title.  And,  in  like  manner,  if 
a  man  sue  for  the  half  or  moiely  of  a  tract  of  land,  he  may  re- 
cover a  third,  fourth  or  mxth  part.  So,  also,  if  he  sue  for 
the  whole,  and  only  prove  himself  entitled  to  one-third,  he  may 
recover  that  third.  The  principle  seems  to  be  well  estab- 
lished in  the  books.  The  case  of  MboU  v.  Skinner ^  1  Sid.  229, 
is  strong  in  point  as  to  the  recovery  of  less  than  the  demand, 
and  the  doctrine  is  confirmed  in  the  case  of  Denn  v.  Purvis,  1 
Burr.  829. 

There  is  no  necessity  that  the  verdict  should  agree  precisely 
with  the  declaration.  All  that  is  necessary  is  that  the  thing 
for  which  the  verdict  is  given  should  be  comprised  in,  and  form 
a  part  of,  the  thing  demanded.  The  verdict  may  be  for  what- 
ever the  party  can  prove  a  right  to,  and  the  judgment  may  be 
so  moulded  on  it  as  to  meet  the  substantial  justice  of  the 
<»se:  8  Bulst.  184.  And  although  the  sheriff  cannot  give 
possession  of  any  particular  part,  it  establishes  the  right  of  the 
party  to  a  share,  which,  when  divided  and  laid  off,  may  be  de- 
livered to  him  by  the  sherifll 

for  setting  aside  the  nonsuit  granted. 


49sea  dackion  on  a  similar  point  in  the  esse  id  Emmmw.  Mkt^  ^  4L 
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Parker  bt  al.  v.  MgIvsr  kt  al. 

Stofpaob  nr  Tbaxbitu.— A  merchant  fitted  ontsTeaeel  and  dtected  ti» 
captidn  to  panae  a  certain  yoyage.  Tbe  captain  sailed  to  Madeira, 
and  there  disposed  of  his  cargo,  in  part  payment  for  wine  which  he 
purchased,  paying  the  balance  by  bills  drawn  on  the  owner,  and  then 
sailed  to  Charleston  with  the  wine;  it  was  held,  that  the  vendon  of 
the  wine,  the  yendee  having  become  insolvent,  had  a  rig^t  to  stop  the 
goods  m  tranniu,  as  there  had  been  no  actnal  or  constructive  delivery  tu- 
the  vendee. 

Suit  in  equity.   The  facts  were  as  foUowB:  G.  Howell,  a  mer 
ohant  of  London,  fitted  out  the  biig  Favorite,  put  a  cargo  on 
board,  and  placed  John  Mclver  in  oommaild,  with  instructions 
to  pursue  a  particular  voyage.    Oaptain  Mclver  accordingly 
sailed  to  Madeira,  where  he  obtained  a  cargo  of  wine  from  cer- 
tain merchants,  delivering  to  them  portions  of  his  outward- 
bound  cargo  in  part  payment  for  the  wines,  and  drawing  bills, 
on  Howell  for  the  balances.    He  then  sailed  for  Africa,  pro- 
cured some  slaveSy  and  sailed  for  America.     On  arriving  off  the 
bar  of  Charleston,  his  brig  was  boarded  by  one  Shoolbred,  who 
informed  him  that  Howell  had  become  bankrupt,  and  that  the 
shippers  of  the  wines  had  sent  orders  to  him  and  other  agenta 
to  stop  the  wines  in  Iransiiu ,  as  the  bills  of  exchange  drawn  for 
payment  of  the  wines  had  been  returned  protested.     He  there- 
ui>on  delivered  to  Shoolbred,  as  agent  of  some  of  the  shippers 
of  the  wines,  the  invoices,  bills  of  lading,  etc.,  relative  to  the 
said  wines,  and  then  came  into  port  with  his  vessel  and  cargo, 
except  the  negroes,  whom  he  had  sent  by  a  lighter  to  Georgia 
Attachments  at  law  were  served  on  Mclver  at  the  suit  of  the  pree- 
ent  complainants,  who  were  general  creditors  of  Howell.     The 
captain  made  return,  stating  the  facts,  and  claiming  the  vessel, 
the  slaves,  and  a  small  part  of  the  wine,  which  had  not  been  de- 
livered to  the  agents  of  the  shippers,  as  creditor  in  possession, 
for  what  was  due  to  him  by  Howell.     By  an  order  of  the  court 
of  common  pleas,  a  sale  was  made  of  the  vessel  and  the  wine 
not  delivered  up,  and  the  money  directed  to  abide  the  future 
Older  of  the  court. 


•ThecMei reported  from  DcsftiMWiwgededslops of  tlieccmrt of  chmc»y.  Theooint 
of  chancery  waa  organised  in  1784;  and  the  state  waa  dirided  into  eleven  eqnitj  districts. 
In  each  of  which  a  court  of  equity  was  held  twice  a  year  at  stated  periods  \gf  a  single 
Judge.  From  his  decrees  the  parties  ooold  appeal  to  the  fall  bench  of  the  Jndges  who 
were  convened  twice  in  each  year  to  hear  and  determine  appeals.  There  are  hot  few  rases 
in  Desanasnre's  first  TOlnme  of  any  general  importance  al  the  present  time.  The  fln|: 
volnme  gives  the  decisions  of  the  court  from  1784  to  1797. 
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The  attaching  creditors  filed  their  bill  in  this  court  against 
Mclver,  Shoolbred  and  Tunno»  to  ascertain  all  the  facts  in  the 
case,  and  to  obtain  a  decision  upon  the  conflicting  rights  of  the 
▼ariooB  parties,  and  any  other  persons  who  had  claims  against 
Howell. 

Mclver's  answer  contained  a  statement  of  the  facts  as  above 
set  forth;  and,  also,  that  Howell  never  expected  or  directed  this 
defendant  to  draw  bills  for  the  wines  as  his  agent;  that  upon 
delivery  of  portions  of  the  wines  to  Shoolbred  and  Tunno,  as 
agents  for  their  respective  houses,  thej  agreed  to  save  him 
harmless  on  account  of  the  bills  he  had  drawn  for  the  same; 
and  that  with  respect  to  the  other  wines,  he  claimed  them  as 
creditor  in  possession,  as  thej  had  been  purchased  with  the 
effects  of  Howell.  Shoolbred's  and  Tunno's  answers  corrobor- 
ated Captain  Mclver's,  as  far  as  the  facts  come  within  their 
knowledge,  and  set  up  claims  for  their  respective  principals  on 
the  ground  that  they  had  a  right  to  stop  the  goods  in  iranaihi, 
at  least  so  far  as  they  were  pot  paid  for. 

The  following  questions  were  raised  in  the  case:  1.  Were 
these  wines  so  vested  in  Howell  that  the  shippers  could  not 
stop  them  in  tranaiiu  f  2.  Had  Captain  Mdver  the  right  to  re* 
tain  as  creditor  in  possession  such  of  the  property  as  had  been 
absolutely  paid  for  with  the  funds  of  Howell?  8.  Had  Captain 
Mclver  a  right  to  charge  commissions  on  drawing  the  bills  of 
exchange  ?  4.  Was  the  captain  entitled  to  one  thousand  pounds 
on  a  special  contract  vrith  the  bankrupt  Howell,  for  certain 
specific  services? 

Pringle^  Ford  and  Beady  for  the  complainants,  contended  that 
the  right  arising  from  the  attachments  levied  by  the  general 
creditors  was  superior  to  that  of  the  shippers  of  the  wines,  or 
of  Mclver,  as  creditor  in  possession;  that  payment  of  part  of 
the  price  of  the  wines,  and  delivery,  vested  the  property  in 
Howell  so  as  to  cut  off  the  right  of  stoppage  in  transUu;  that 
Mclver's  possession  was  Howell's;  that  where  the  consignee 
puts  his  mark  on  the  goods,  it^is  such  an  act  of  possession  as 
will  not  allow  him  to  be  divested  of  them  by  the  seller  in  case 
of  the  consignee's  bankruptcy;  that  a  bill  of  lading  can  convey 
no  property,  unless  indorsed  to  a  person  having  such  possession. 
1  Str.  165;  2  T.  R.  65,  70;  3  T.  B.  470;  1  T.  R.  216, 748.  That 
Mclver  had  no  right  to  dispose  of  the  goods  as  he  did,  and  such 
act  could  not  divest  Howell  of  his  property  in  them;  that  Tunno 
had  no  power  as  agent  until  after  the  attachments  had  been 
nanred;  his  act  was,  therefore,  a  nollily.    The  cases  of  stoppage 
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in  transitu  are  where  the  consignor  reserves  the  power  of  in- 
dorsing the  bills  of  lading  to  whom  he  pleased.  HiU  ei  al.  v. 
MUler.  The  captain  had  no  right  to  indorse  the  bOls  of  lading. 
If  the  property  was  not  vested  in  Howell,  how  can  Mdver  cUum 
as  creditor  in  possession?  it  being  in  Howell,  it  was  too  late  to 
stop  it  in  transitu;  Mclver  is  indemnified  by  the  agents  of  the 
shippers;  he  cannot  set  up  his  claim  to  the  prejudice  of  others. 

Butledge  and  Pinckney,  for  the  defendants,  urged  that  as  to 
what  was  justly  due,  Mclver  was  creditor  in  possession  under 
the  express  provision  of  the  attachment  act;  as  far  as  he  made 
himself  liable  by  drawing  the  bills,  the  property  was  in  him.  2 
Yem.  203,  664;  1  Atk.  246,  162, 190,  228,  238.  Until  the  bills 
were  paid  Mclver  would  have  been  protected  even  against 
Howell,  a  fortiori  against  the  attaching  creditors;  moreover  his 
demand  is  for  other  debts  due,  independent  of  his  liability  on 
the  protested  bills.  lAchbarrow  v.  Ifixson,  2  Yes.  674.  A  con- 
signor may  stop  goods  in  transUu.  if  not  paid  for.  The  con- 
signors in  this  case  ask  to  be  paid  out  of  their  own  efiects;  the 
complainants  never  had  possession  of  the  bills  of  lading,  nor 
paid  anything  for  the  goods;  to  favor  them  would  be  to  take 
money  from  one  to  give  to  another  who  had  less  equity  in  lus 
daim.  If  Mclver  was  Howell's  agent,  he  could  redeliver  the 
goods  to  the  shippers,  to  whom  in  justice  they  belonged;  if  he 
was  not  Howell's  agent,  he  had  no  power  to  draw  the  bills,  and 
there  was  no  deliveiy  to  Howell;  hence  the  shippers  might  stop 
in  transitu.  The  bankrupt  laws  do  not  extend  out  of  Great 
Britain,  and  cannot  affect  property  at  sea.  3  T.  B.  466;  Oooper, 
636;  1  T.  B.  646;  Doug.  669;  Str.  633.  The  part  payment  was 
only  an  earnest  to  bind  the  bargain;  you  cannot  take  the  goods 
till  the  whole  price  is  paid,  at  common  law.  Hob.  41.  If  the 
vendor  gets  his  goods  again  from  the  carrier,  by  fair  means,  he 
has  a  right  to  keep  them.  8  P.  Wms.  186.  There  is  no  distinc- 
tion between  common  and  special  carrier  as  to  the  right  of  stop- 
page in  transitu,  H.  Bl.  364.  There  is  a  distinction  in  actions 
between  vendor  and  vendee,  and  actions  between  vendor  and  an 
innocent  assignee  of  the  vendee  who  has  advanced  mon^  without 
notice  upon  the  bills  of  lading. 

Captain  Mclver  ought  to  be  allowed  oommissions  on  the  bills 
drawn. 

By  Court,  Botlbdox,  Chancellor.  The  first  point  is,  whether 
the  captain  is  an  agent  for  the  consignee,  and  delivexy  to  him 
such  an  actual  delivexy  to  the  consignee  as  divests  the  oon- 
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eignor  of  all  property  in  the  goods,  and  of  the  right  to  stop 
them  in  transUtu^  on  the  bankruptcy  of  the  consignee,  and 
thereby  making  the  goods  liable  to  the  attachments  issued  by 
the  general  creditors  of  the  bankrupt.  In  the  opinion  of  the 
court,  the  captain  can  by  no  means  be  considered  as  the  agent 
of  the  consignee,  and  the  delivexy  to  him  actual  delivery  to  the 
consignee.  If  he  was,  never  could  a  case  happen  where  the 
consignor  could  retake  the  property  in  transitu.  The  captain, 
like  a  common  carrier,  undertakes  for  the  safe -keeping  and 
transi)orting  of  goods  committed  to  his  custody,  and  to  de- 
liver them  to  the  order  of  the  consignor,  or  such  person  as 
may  be  named  in  the  bill  of  lading.  He  acquires  a  special 
property  to  support  his  possession  and  to  enable  him  to  per- 
form his  contract  to  deliver.  But  as  to  the  allegation  that  the 
captain  was,  in  this  case,  the  special  agent  of  Howell,  there  is 
no  foundation  for  it.  The  bills  of  lading  are  in  the  usual  form; 
to  deliver  one  parcel  of  wine  to  the  agent  of  Howell  in  Charles- 
ton, and  another  parcel  to  himself  in  London.  Mclver  being  ap- 
pointed to  the  command  of  the  vessel  by  Howell  does  not  vary 
the  case.  He  stands  on  the  same  ground  as  a  carrier,  with  any 
other  commander  of  a  vessel,  unless  some  written  authority  be 
shown  proving  him  to  have  been  a  special  agent  of  Howell. 

In  all  the  cases  decided,  the  court  of  law  has  made  a  very 
proper  distinction  between  an  actual  and  a  constructive  delivery 
to  the  vendee,  in  order  to  support  the  right  of  the  consignor  to 
stop  the  goods  in  transiiu.  In  the  case  of  Stokes  v.  La  Mviere, 
8  T.  B.  466,  a  person  living  at  Lisle  sent  an  order  to  the 
plaintiff  for  goods  to  be  consigned  to  him.  They  were  sent  by 
the  particular  conveyance  mentioned  in  the  instructions,  by 
way  of  Ostend,  at  which  place  and  before  they  got  into  the 
possession  of  the  consignee,  they  were  attached  by  the  defend- 
ant for  a  debt  due  him  by  the  consignee,  but  not  until  after  the 
plaintiff  had  heard  of  the  insolvency  of  the  consignee,  and  had 
countermanded  the  delivery.  Lord  Mansfield  held  that  the 
constructive  possession  of  the  consignee,  to  whose  special  agent 
the  goods  had  been  delivered  for  the  purpose  of  being  trans- 
mitted to  him,  was  not  to  be  regarded,  but  that  there  must  be 
an  actual  delivery  to  the  consignee  himself.  So  here,  the 
goods  being  stopped  while  they  were  in  transitu,  and  before 
the  vendee  had  actually  taken  possession,  the  vendors  were 
competent  to  countermand  the  delivery  in  the  event  which  had 
happened;  and  certainly  the  goods  must  be  considered  in  Iran- 
sUu  until  they  arrive  at  the  ultimate  place  of  delivery,  which 
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did  not  happen  here.  This  case  is  exactly  eunilar  to  that  before 
as. 

The  case  of  The  Lessee  of  Blanchard  v.  Beale,  8  T.  B.  466,  ia 
still  stronger  to  show  the  necessitity  of  an  actual  possession  by 
the  bankrupt,  in  contradistinction  to  a  constructive  possession 
by  the  intenrention  of  an  agent.  Per  Lord  Mansfield :  ' '  Though 
goods  may  be  considered  as  delivered  to  the  vendee  for  many 
purposes,  yet  as  for  this  purpose  there  must  be  an  absolute  and 
actual  possession  by  the  bankrupt;  otherwise  they  may  be 
stopped  in  transUu.  A  delivery  to  a  third  person  to  convey  is 
not  sufBcient.*'  These  authorities  have  been  cited  in  subse- 
quent cases,  and  recognized  in  the  court  of  king's  bench  by  the 
present  judges  of  that  court. 

In  Ellis  V.  Hunt  et  aL,  assignees  of  Moore,  8  T.  B.  469,  which 
was  an  action  of  trover  for  a  quantity  of  files^  the  case  was  as 
follows:  The  goods  had  been  carried  to  the  place  of  destina* 
tion,  and  the  consignee  being  a  bankrupt,  his  assigns  had  put 
their  mark  upon  them,  but  had  not  removed  them.  The  con- 
signor, some  days  after,  countermanded,  the  delivery,  and  the 
question  was,  whether  there  was  such  an  actual  delivery  and 
possession  by  the  consignee  and  his  assignees  as  would  debar 
the  consignor  of  his  right  to  stop  the  goods  in  Uwmtu,  and  \i 
was  determined  that  he  had  lost  the  right.  I  quote  this  case 
principally  on  account  of  the  following  circumstance  in  it:  The 
goods  were  brought  to  the  Falcon  Inn  on  the  twentynsecond  of 
November;  immediately  on  their  arrival  in  town,  they  virere  at- 
tached by  the  creditors  of  the  bankrupt;  on  the  fifteenth,  a 
docket  was  struck,  and  on  the  eighteenth  a  commission  of  bank- 
ruptcy issued  against  him;  on  the  twenty-fourth,  a  provisional 
assignment  was  executed  by  the  commissioners  to  John  Wills^ 
who  demanded  the  goods,  and  on  the  same  day  put  his  mark 
on  the  cask,  but  did  not  remove  it.  The  attachment  was  with- 
drawn, but  the  case  does  not  mention  on  what  principle.  I 
suppose  it  must  have  been  because  he  had  been  declared  a  bank- 
rupt on  the  eighteenth,  four  days  before,  and  all  his  right  had 
been  assigned  to  the  commissioners  previous  thexeto. 

In  all  the  cases  that  have  been  decided  on  this  subject,  the  line 
has  been  precisely  drawn,  and  they  all  turn  on  *  ihe  question 
whether  there  had  been  an  actual  delivery  to  the  bankrupt.  It 
is  of  the  utmost  importance  to  adhere  to  the  line,  for  if  we  break 
through  we  shall  endanger  the  authority  of  the  cases  already 
decided.  There  may  be  cases  where,  as  between  buyer  and 
seller,  if  no  bankruptcy  happen,  the  goods  are  considei^dd  as  in 
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the  possession  of  the  bayer  the  instant  they  go  out  of  the  pos- 
session of  the  Tendor.  As,  if  A.  order  goods  to  be  sent  by  a 
particular  carrier,  at  his  own  risk,  delivery  to  the  carrier  is  de- 
livery to  A.  to  every  other  purpose.  But  if  he  becomes  insol- 
vent or  bankrupt  before  the  carrier  actually  delivers  them  to  him, 
the  vendor  might  seize  them;  because  it  is  only  a  constructive  de- 
liveiy  to  the  vendee.  An  actual  delivery  is  necessary  to  divest 
the  vendor's  right  to  stop  the  goods  in  transitu.  It  is  a  right 
founded  on  equitable  principles,  originally  established  by  the 
courts  of  equity,  and  since  adopted  by  the  courts  of  law.  But 
to  avail  himself  of  it,  the  vendor  must  stop  the  goods  before 
they  get  into  the  actual  possession  of  the  vendee. 

Solomons  v.  JVissen,  2  T.  B.  674.  One  Hague  bought  a  quan- 
tity of  lead  from  the  defendant,  at  Liverpool,  and  ordered  it  to 
be  shipped  to  Bouen,  in  France.  It  was  accordingly  shipped 
from  Chester  by  the  defendant,  and  bills  of  lading  were  in- 
dorsed and  sent  to  Hague.  The  plaintiff  afterward  gave  Hague 
acceptances  for  seven  hundred  pounds,  and  Hague  delivered 
him  the  bills  of  lading  as  a  security.  The  vessel  sailed,  but  was 
forced  back  by  stress  of  weather  to  Chester.  Hague  Laving 
become  bankrupt,  and  the  defendant  not  having  received  the 
price  of  his  goods,  stopped  them,  while  they  were  on  board  of 
the  ship  in  England,  and  took  them  away.  The  plaintiff  de- 
manded the  lead,  which  was  refused  to  be  delivered,  and  an 
action  was  thereupon  brought.  The  acceptances  had  not  been 
paid.  LordEenyon:  This  is  a  harsh  demand  against  the  de- 
fendant, who,  it  is  confessed,  has  not  received  the  value  of  the 
goods  in  question.  The  first  case  on  this  subject  is  ToUetCs  As- 
signees V.  Prescott,  That  has  never  been  impeached  in  the 
smallest  degree;  on  the  contrary,  it  has  always  been  mentioned 
by  the  court  with  approbation.  As  between  vendor  and  vendee, 
where  the  price  is  not  paid,  the  former  has  a  right  to  stop  the 
goods  in  transitu,  in  case  of  bankruptcy  of  the  latter. 

In  lAohbarrow  v.  Mason,  2  T.  ^.  70,  in  the  court  of  king's 
bench,  Ashurst,  J.,  said:  Where  the  delivery  is  to  be  at  a  dis- 
tant place,  as  between  vendor  and  vendee,  the  contract  is  am- 
bulatory until  delivery,  and,  therefore,  in  case  of  the  insolvency 
of  the  vendee  in  the  meantime,  the  vendor  may  stop  the  goods 
in  transitu.  The  same  case  was  afterward  removed  by  writ  of 
error  in  the  exchequer  chamber,  where  Lord  Loughborough,  in 
delivering  the  opinion  of  the  court,  said  that  the  sale  is  not  exe- 
cuted before  delivery,  and  in  the  simplicity  of  former  times  u 
delivery  into  the  actual  possession  of  the  vendee  or  his  servant 
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was  always  supposed.  In  the  variety  and  extent  of  dealing, 
the  deliveiy  may  be  presumed  from  circumstances,  so  as  to  Test 
a  property  in  the  vendee.  A  destination  of  goods  by  the  Tendor 
to  the  use  of  the  vendee,  marking  them,  removing  them  for  the 
purpose  of  being  delivered,  may  all  entitle  the  vendee  to  act  a» 
owner,  to  assign,  and  to  bring  an  action  against  a  third  person, 
to  whose  hands  they  may  have  come.  But  the  title  of  the 
vendor  is  never  entirely  divested  until  the  goods  have  come 
into  the  possession  of  the  vendee.  He  has,  therefore,  a  com- 
plete right  for  just  cause  to  retract  the  intended  delivery,  and 
to  stop  the  goods  in  transitu.  The  cases  determined  in  the- 
oourts  of  law  have  confirmed  this  doctrine. 

The  case  of  Bowering  v.  Vender,  called  the  Dutch  case,  proves 
that  the  consignor  does  not  part  with  all  his  right  on  shipping 
goods.  For  in  this  case,  the  consignor,  hearing  of  the  insol- 
vency of  the  consignee,  after  the  goods  had  been  shipped,  but 
before  the  ship  had  sailed,  summoned  the  ship-master  before- 
the  court  at  Amsterdam,  who  ordered  him  to  sign  other  bills  of 
lading  to  the  order  of  Yeruler,  notwithstanding  he  had  signed, 
bills  to  deliver  to  Bowering,  or  order:  H.  Bl.  864. 

The  case  of  The  Assignees  of  ToOett  v.  PrescoU  is  the  first  that 
was  determined  on  this  subject;  all  subsequent  determinations 
have  been  bottomed  on  the  authority  of  that  case,  and  they  all 
uniformly  agree,  as  between  the  consignor  and  consignee,  ia 
supporting  the  right  of  the  owner  unpaid  to  stop  the  goods  in 
transitu.  And  in  the  case  last  mentioned,- Lord  Hardwicke- 
went  further,  and  decreed  in  favor  of  the  consignor  in  the  first 
instance  against  the  indorsee  of  the  bill  of  lading  without 
notice;  and  said  he  could  not  see  the  reason  why  the  principal 
should  not  have  his  goods  again,  unless  it  was  because  his  being- 
in  possession  of  the  bills  of  lading  might  have  gained  the  bank- 
rupt a  verdict 

I  take  no  notice  of  the  cases  relative  to  principal  kud  factors,, 
because  they  do  not  immediatdy  apply;  and  the  case  of  Wise- 
man V.  Vandqmt,  1  Atk.  246,  ia  not  otherwise  applicable  than^ 
to  show  that  it  is  allowable  in  equity  for  the  consignor  to  take- 
any  means  short  of  force  or  violence  to  regain  possession  of 
the  goods  before  they  come  into  the  hands  of  the  bankrupt  or 
his  assignees.  It  is  observable  that,  from  the  determination  iii. 
the  case  of  The  Assignees  of  ToUett  v.  PrescoU  to  that  of  Mason 
V.  Lichbarrow,  in  the  exchequer  chamber,  there  is  but  one 
similar  to  this;  that  is  the  case  of  Stokes  v.  La  Siviere.  The^ 
cases  are  all  between  either  consignor  and  consignee,  assignees 
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of  the  baakrapt  and  consignor,  or  indoraees  of  consignee  and 
consignor.  This  is  a  case  between  the  creditors  of  a  bankrupt 
attaching  goods  not  paid  for,  which  were  consigned  to  the  bank- 
rupt subsequent  to  his  becoming  so;  the  consignor  in  a  foreign 
country,  ignorant  of  the  situation  of  his  consignee,  which  goods 
were  never  actually  delivered  to,  or  in  the  possession  of  the 
bankrupt,  who  indeed  had  absconded,  and  his  bankruptcy  been 
docketed  previous  to  the  signing  of  the  bills  of  lading. 

The  whole  train  of  adjudications  concur  in  the  following 
points:  That  nothing  short  of  actual  delivery  and  possession 
of  the  goods  by  the  consignee  will  divest  the  consignor  of  his 
legal  right  to  stop  them  in  transitu.  That  the  contract  is  am- 
bulatory as  between  the  vendor  and  vendee,  where  the  goods 
are  to  be  delivered  at  a  distant  place,  until  delivery.  And  that 
in  case  of  the  vendee's  insolvency  in  the  meantime,  they  may 
be  stopped  by  the  vendor  in  trangUu.  And  lastly,  that  they 
must  be  considered  in  transitu  until  they  arrive  at  the  ultimate 
place  of  delivery. 

It  is  not  contended  that  Howell  ever  assigned  the  bills  of 
lading,  or  that  he  ever  had  possession  of  them,  or  of  the  in- 
voices; indeed,  it  was  impossible  that  he  could  have  them,  as 
he  had  absconded,  and  his  bankruptcy  was  docketed  before  the 
bills  were  signed.  It  is  a  leading  maxim  in  courts  of  equity, 
that  he  who  seeks  equity  must  first  do  equity;  and  it  is  certainly 
much  more  consonant  to  equity  and  justice  that  the  consignor 
of  the  goods,  which  were  unpaid  for,  should  be  allowed  to 
retain  them,  if  he  can  by  any  means  get  possession  before  they 
are  delivered,  than  that  old  creditors  who  never  trusted  on  the 
faith  of  those  goods  should  get  an  undue  preference,  and 
have  their  whole  debts  paid  in  the  first  place,  and  have  the 
consignor  to  come  in  as  a  creditor  for  a  shilling  in  the  i)ound, 
notwithstanding  he  has  the  goods  in  his  own  custody,  and 
a  specific  lien  on  them.  Where  the  equity  is  equal  between 
the  parties,  the  legal  title  must  prevail.  Now,  according  to  the 
foregoing  cases,  Shoolbred  and  others,  acting  for  the  owners 
of  the  wine,  having  never  been  entirely  divested  of  their  legal 
title,  the  goods  not  having  been  actually  delivered,  nor  in  the 
(KMsession  of  Howell,  and  having  a  right  to  stop  them  in 
transitu,  obtained  the  bills  of  lading  and  invoice  and  possession 
of  the  goods  by  their  agent  as  far  as  was  practicable,  previous 
to  their  coming  within  the  state.  This  court  will  lay  hold  on 
any  circumstances  to  secure  to  them  the  advantage  they  have 
gained.    Though  we  incline  to  favor  creditors  as  much  as  we 
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can,  3'et  tbc3''  must  sbow  tbat  tbey  buve  a  superior  right  to 
other  persons.  Tbis  being  a  case  between  old  creditors  of  a 
bankrupt  and  tbe  consignors  of  tbe  goods  never  paid  for  or 
delivered,  tbe  defendants  have  most  unquestionably  a  far 
superior  equity  to  tbe  complainants;  and  we  wiU  not  deprive 
tbem  of  tbe  possession  they  have  obtained.  If  Howell  or  bis 
assignees  were  before  tbe  court,  they  could  not  get  ihe  goods 
from  Searle  A  Oo.  without  paying  for  them,  and  the  complain- 
ants claiming  under  him  cannot  be  in  a  better  situation. 
Upon  the  whole  of  this  point,  therefore,  we  are  clearly  of 
opinion  that  the  goods  having  never  been  actually  delivered  to, 
or  in  the  possession  of  Howell,  the  attachment  would  not  lie 
on  them;  for  the  act  requires  that  the  goods  attached  should 
be  the  property  of  the  absent  debtor.  I  do  not  think  Calval' 
haWs  case  materially  different.  For  though  Mclver  was  not 
the  agent  by  regular  power  of  attorney,  yet,  on  the  principle 
that  the  goods  were  never  actually  delivered  to  or  in  the  pos- 
session of  Howell,  they  must  be  oonsidered  as  in  transitu,  and 
no  more  liable  to  the  attachment,  not  being  the  property  of 
Howell.  Indeed,  the  case  of  Stohea  v.  La  Riviere  strongly 
favors  this  opinion;  for  the  property  being  attached  prevented 
ihem  from  being  carried  to  the  consignee,  by  which  means 
they  were  given  up  to  the  consignor.  And  the  case  of  HiU  v. 
MUler,  determined  by  this  court,  will  also  warrant  a  decree  in 
favor  of  the  defendant,  Mclver.  [The  other  points  being  unim- 
portant, the  opinion  of  court  on  them  is  here  omitted.] 


Beethecaaeof  ITood  v.  iiooeA,  p.  276,  for  a  deeision  on  the  same  subjeet. 
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Tbcst  Cbxatbd  in  Buying  Land  pob  Anothkb.— ^Wheie  a  pensn 


agned,  verbally,  to  bid  in  land  for  another  at  a  sheriiTs  sale,  he  shall 
be  bound  and  decreed  to  hold  m  trust,  though  he  took  the  conveyance 
in  his  own  name,  and  the  plea  of  the  statate  of  fraads  will  not  avail 
Mm,  when  he  has  tendered  an  aoooont,  in  which  he  ehaiged  the  other 
with  the  amount  of  the  purchase  money. 

Bill  to  declare  a  conveyance,  absolute  on  its  face,  a  deed  held 
in  trust  for  complainant,  and  for  a  reconveyance. 

Complainant's  bill  charged :  That  on  tbe  twenty-first  of  July, 
1787,  he  was  possessed  of  certain  property,  which,  on  the  eighth 
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of  August,  1788,  he  leased  to  defendant  for  three  years,  at  two 
hundred  pounds  per  annum,  payable  quarterly;  that  at  the  ex- 
piration of  the  first  quarter  complainant  demanded  the  rent  of 
defendant,  which  complainant  needed  to  discharge  a  judgment 
against  him  for  forty  pounds  eight  shillings  andninepence;  that 
the  rent  not  being  paid,  complainant  could  not  pay  the  judg- 
ment, and  his  interest  in  the  leased  premises  was  sold  by  the 
flheriff,  on  November  18, 1788;  that  the  purchaser  not  comply- 
ing with  the  sale,  the  sheriff  again  advertised  the  premises  for 
sale,  whereupon  defendant  promised  complainant  that,  if  the 
sale  took  place,  he  would  buy  the  property  as  a  friend  and  trus- 
tee for  complainant,  and  for  his  use;  that  on  the  day  of  sale, 
eleventh  of  December,  1788,  defendant  purchased  the  premises 
for  sixty-six  pounds  six  shillings  and  ninepence,  the  then  amount 
of  judgment  and  costs,  of  which  sum  complainant  advanced 
thirty-five  pounds  four  shillings  and  sixpence,  receiving  a  re- 
ceipt therefor;  that  defendant  presented  complainant  an  acv 
count  charging  him  with  the  amount  paid  at  the  sale  of  the 
property,  signed  by  defendant;  that  complainant  took  possession 
of  the  premises  with  defendant's  consent;  but  that  defendant 
subsequently  entered  upon  and  ousted  from  these  premises  a 
person  left  in  possession  by  complainant,  defendant  claiming 
the  same  by  virtue  of  the  sheriff's  deed,  and  refusing  to  admit 
the  trust. 

The  defendant  pleaded  in  bar  the  statute  of  fraudd,  the  trust 
referred  to  by  complainant  not  being  manifested  by  any  writing 
signed  by  defendant;  denied  that  he  ever  agreed  to  purchase  in 
trust  for  complainant,  and  averred  that  the  thiriy-five  pounds 
was  received  at  divers  times  on  accounts  due  defendant,  and 
not  as  an  advancement  to  pay  the  judgment. 

At  the  trial,  Kennedy,  the  sheriff,  testified  that  the  premises 
were  sold  to  McKenzie,  whom  he  considered  as  Denton's  friend, 
and  thought  the  purchase  was  made  for  Denton.  One  Grant 
testified  that  he  was  asked  by  McEenzie  to  bid  at  the  sale,  and 
thought  it  was  to  be  bought  for  Denton .  Another  witness  swore 
that  McEenzie  told  him  he  had  Denton's  property  at  his  com- 
mand, but  would  not  take  any  advantage  of  him. 

Bead  and  Pinchiey,  for  complainant,  contended  that  the  ac- 
count rendered  by  defendant  and  signed  by  him,  in  which  he 
charges  for  the  money  paid  for  the  premises,  was  such  a  mem- 
orandum in  writing  as  would  take  the  case  out  of  the  statute  of 
frauds,  and  defeat  the  plea  in  bar;  and  that  the  merits  were 
with  them,  citing  8  Atk.  888,889;  2Powel,  149;  2  Yes.  281, 516. 
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Eobnes  and  Pringle  replied,  that  an  agxeement  signed  hj  bat 
one  of  the  partiee,  with  nothing  to  bind  the  other,  will  not  tak» 
the  ease  out  of  the  statute:  Pow.  on  Con.  280;  although  a  deed 
drawn  by  one  and  signed  by  the  other  will  bind  both:  1  Yem. 
271;  IP.  Wms.  262, 770;  1  Eq.  Oas.  Abr.  49;  that  oyerruling  the 
plea  in  bar  would  not  tend  to  set  aside  the  convejanoe,  as  the 
case  must  rest  on  its  merits:  1  Atk.  13;  2  Eq.  Oas.  Abr.  47,  60; 
2  Yem.  627;  2  Atk.  283;  2  Com.  Digest,  124;  and  urged  thai 
if  the  transaction  was  fraudulent  the  complainant  was  pariioq» 
fraudis,  and  can  have  no  remedy. 

The  Court  first  overruled  the  plea  in  bar;  and  afterwards 
Chancellor  Mathews  delivered  the  decree  of  the  court  as  follows: 
As  this  is  a  case  of  considerable  importance  the  court  would 
have  taken  longer  time  to  consider  it  had  there  been  any  diffi- 
culty in  our  minds  with  respect  to  the  didsion  we  ought  to  give; 
but  as  we  think  it  a  veiy  plain  case,  when  stripped  of  all  the 
extraneous  matter  that  has  been  introduced  in  the  course  of  the 
arguments  on  it,  we  are  as  well  prepared  now  as  we  should  be 
at  any  future  day  to  decide  on  it.  The  most  important  point 
in  the  case  is,  whether  the  purchase  by  Ur.  McKenzie,  of  the 
land  in  question,  and  the  titles  from  the  sheriff  to  him,  vests  in 
him  such  a  right  as  he  cannot  now  be  divested  of.  If  the  pur- 
chase was  a  fair  bona  fide  and  unconditional  one,  it  then  could 
admit  of  no  doubt,  because  the  titles  are  so  drawn  as  to  vest  an 
absolute  estate  in  McEenzie,  of  the  whole  interest  that  was  in 
Denton.  The  court  must,  therefore,  proceed  with  great  caution, 
when  they  are  called  on  to  divest  a  man  of  such  a  right;  ea» 
pecially,  too,  when  the  evidence  offered  for  this  purpose  is  one 
article  in  an  account  rendered  by  defendant  to  complainant, 
charging  him  with  the  purchase  money  for  the  land,  and  this  ia 
to  be  corroborated  by  parol  testimony.  With  regard  to  the 
first  point,  the  words  of  the  statute  of  frauds  are:  ''That  no 
action  shall  be  brought  whereby  to  charge  any  person  on  any 
contract  or  sale  of  hinds,  or  any  interest  therein,  unless  the- 
agreement  on  which  such  action  shall  be  brought,  or  soma 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,''  etc.  Is  the  account,, 
then,  signed  and  delivered  by  defendant,  in  which  he  haa 
charged  the  complainant  with  the  consideration  money  for  the 
purchase  of  the  land,  such  a  memorandum  or  note  in  writing, 
signed  by  the  party  to  be  charged  therewith,  as  will  take  tfaia 
case  out  of  the  statute,  and  let  the  complainant  into  a  full 
investigation  of  the  whole  transaction  relatiTe  to  the  purchase- 
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by  defendant  ?  We  Hare  already,  by  oTeiroling  the  plea  in  bar, 
determined  that  the  article  in  the  account  aboTe-mentioned 
ought  to  be  considered  as  such  a  note,  as  is  sufficient  to  comply 
^th  the  true  intent  and  spirit  of  the  law,  which  is  meant  to 
prevent  and  not  to  protect  fraud.  This  difficolty  bdng  removed, 
and  the  case  standing  on  its  intrinsic  merits,  we  are  next  to- 
consider  whether  the  parol  evidence,  which  has  been  admitted 
in  corroboration  of  the  written  evidence,  amounts  to  such  a 
proof  of  an  intended  trust,  on  the  part  of  the  defendant  for  the 
benefit  of  the  complainant,  as  this  court  will  enforce  the  execu- 
tion of,  notwithstanding  the  absolute  conveyance  to  the  defend- 
ant. The  complainant,  by  his  bill,  expressly  charges  that  sucb 
was  the  intention  at  the  time  of  the  sale.  The  defendant,  by 
his  answer,  positively  denies  it;  recourse  must  then  be  had  tO' 
the  evidence  to  see  whether  it  is  sufficient  to  invalidate  the 
answer  of  defendant.  That  such  was  the  intention  of  the  parties 
originally  is  strongly  evinced  by  the  charge  made  by  defendant 
in  his  account  against  complainant.  If  it  was  not  so  why  charge 
him  with  the  money,  which  if  the  purchase  was  on  his  own. 
account,  unconnected  with  complainant,  ought  to  have  beea 
paid  by  himself,  and  in  which  the  complainant  could  have  had 
no  interest  or  concern. 

But  it  was  said  the  defendant  was  ultimately  obliged  to  paj 
the  money;  and  that  the  part  that  is  said  to  have  been  paid  by^ 
complainant  was  not  on  account  of  the  purchase  of  the  land,, 
but  for  a  debt  then  owing  by  complainant  to  defendant.  But 
Kennedy  swears  that  he  received  ten  pounds  of  the  purchase 
money  from  complainant,  which  is  a  strong  ciroomstance  thai 
the  purchase  was  not  made  by  defendant  on  his  own  account. 
Tet  he  charges  complainant  with  the  whole  purchase  money, 
and  even  the  liquor  drank  at  the  sale,  or  at  some  other  time 
when  the  land  was  to  have  been  sold.  That  he  was  obliged, 
afterward,  to  pay  the  purchase  money  will  not  alter  the  nature 
of  the  original  purchase,  because  defendant  had  his  remedy 
against  complainant  to  compel  him  to  a  reimbursement;  and 
his  lien  on  the  land  was  such  as  he  could  not  have  been  ousted 
of  until  he  had  been  satisfied  for  his  debt  out  of  it  We  will 
now  take  a  view  of  the  parol  evidence.  Mr.  Kennedy,  who  may 
be  said  to  have  been  the  vendor,  swears  that  he  told  complainant 
previous  to  the  sale,  that  if  he  could  get  any  friend  to  purchase 
the  land  for  him,  so  as  it  was  bid  up  to  the  amount  of  debt  and 
costs  on  the  execution  on  which  it  was  sold,  he  would  require 
no  more.    That  it  was  accordingly  bid  off  barely  for  the  debt 
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4U3d  costs  by  the  defendant,  inrbom  he  considered  as  the  con- 
fidential friend  of  complainant,  and  considered  it  as  purchased 
by  him  for  complainant.  The  next  ^tness,  Mr.  Parker,  swears 
ihat  he  attended  at  the  sale,  as  the  friend  of  his  brother,  at 
whose  suit  the  land  was  sold,  and  agreed  also  to  the  terms  pro- 
posed by  Kennedy  to  complainant;  and  that  he  was  the  next 
highest  bidder  to  defendant,  to  whom  it  was  knocked  off;  and 
that  he  considered  the  purchase  to  be  on  complainant's  account. 
The  next  witness,  Mr.  Grant,  swears  defendant  desired  him  to 
purchase  the  land  at  the  sale;  he  did  not  positively  say  for 
whom;  but  he  understood  that,  had  he  bought  it,  it  was  to  have 
been  on  account  of  complainant.  The  next  witness,  Mr.  Cud- 
worth,  swears  defendant  told  him  he  had  complainant's  prop- 
'Crty  (meaning  that  in  question,)  so  much  at  his  command  that  he 
might  do  what  he  pleased  with  it,  but  that  he  was  not  so  great 
« -villain  as  to  take  such  an  adrantage  of  him;  he  would  give  it 
up  to  him.  Here  is  a  long  train  of  violent  presumptive  evidence 
that  the  purchase  was  made  by  defendant  for  account  and  use  of 
-complainant.  But  that  of  Cudworth  goes  further;  to  him  the  de- 
fendant acknowledges  the  property  to  be  complainant's,  and 
that  he  was  not  villain  enough  to  defraud  him  of  it.  We  do  not 
<sonsider  the  rules  of  evidence  to  go  so  great  lengths  as  has  been 
<!ontended  for;  that  is,  that  there  must  be  twopodtiTe  witnesses 
to  contradict  a  fact  denied  by  defendant  in  his  answer.  We 
think  the  rule  is  not  so  strict;  but  that  if  there  is  one  positive 
witness  and  strong  circumstantial  evidence,  amounting  to  violent 
presumption,  especially  in  a  case  like  the  present,  it  is  sufficient 
to  destroy  the  testimony  of  defendant's  answer.  In  one  partic- 
ular, it  is  pointedly  contradicted  by  two  witnesses.  He  says  it 
was  at  the  first  sale  that  the  lease  for  ten  years  was  produced  by 
him;  but  Kennedy  and  another  declared  it  was  the  second;  and 
we  think  if  ever  there  v^as  a  case  in  which  this  court  ought  to 
be  induced  to  give  the  most  liberal  construction  to  the  above 
rule,  it  is  in  the  present  case;  otherwise  justice  would  become  a 
mere  ignis  fatuua;  it  might  be  sought  after,  but  would  never  be 
substantially  obtained.  What  is  the  conduct  of  the  defendant 
on  the  present  occasion  ?  After  every  appearance  of  an  inten- 
tion of  purchasing  a  valuable  property  of  another  person,  in 
order  to  befriend  that  person;  and  the  company  present  at  the 
sale,  being  impressed  with  such  an  idea,  decline  bidding  on  the 
ostensible  friend  of  an  unfortunate  man,  that  he  might  get  back 
his  property  at  the  easiest  possible  rate.  That  when  he  has  so 
possessed  himself  of  it,  at  a  twelfth  part  of  its  real  worth— «fl 
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Neilson  says  he  offered  six  hundred  pounds  for  it,  and  thq^  asked 
twelve  hundred  pounds— got  the  titles  in  his  own  name,  in  i  rder 
to  Test  the  property  absolutely  in  himself,  and  now  sets  up  this, 
title  to  secure  the  same  to  himself,  and  endeavor  to  shield  him- 
self under  a  statute  intended  to  prevent  such  nefarious  prao-^ 
tices,  is  such  a  degree  of  hardiness,  and  such  an  attempt  to  pw- 
vert  the  true  scope  and  beneficial  effects  of  that  law,  as  musi 
ever  receive  the  frowns  of  this  court.  We  have  been  induced 
to  admit  evidence  in  this  case  that  in  many  others  we  must  have 
rejected.  And  why  ?  Because,  we  are  sorty  we  are  obliged  to 
say  80,  there  is  such  a  badge  of  fraud  imprinted  on  the  very 
front  of  this  transaction  as  called  loudly  on  us  to  give  the  lati- 
tude to  the  evidence  produced  on  this  occasion  which  we  now 
do;  for  if  we  should  not,  true  justice  could  not  be  come  at.  It 
is  an  observation  that  has  been  frequently  made,  that  the  rules 
of  evidence  at  law  and  in  this  court  are  the  same.  There  was  a 
tune  in  which  this  observation  would  have  applied,  but  we  weU 
know  that  even  so  long  ago  as  the  time  of  Lord  Harcourt,  and 
since  him,  that  great  luminary  of  the  law  of  equity,  Lord  Hard- 
wicke,  who  was  the  first  chancellor  that  reduced  the  principles- 
of  this  court  to  a  regular  system,  for  the  furtherance  of  justice,, 
was  obliged  to  declare,  and  so  declaring,  to  determine,  that 
although  at  law  fraud  must  be  proved,  yet  in  this  court  it  will  be* 
presumed;  and  on  this  principle  has  this  court  ever  since  acted. 
If,  then,  fraud  might  be  here  presumed,  how  well  warranted 
are  we  in  saying  that,  in  this  case,  it  is  not  only  to  be  presumed 
from  most  part  of  the  evidence  before  us,  but  from  some  parts  it 
has  also  been  proved.  Lord  Harcourt  goes  still  further,  and  say^ 
either  suppressio  veri  or  euggesHo  fdUi  is  each  of  them  a  good 
reason  to  set  aside  any  deed  or  conveyance.  In  the  present 
case,  both  of  these  reasons  strongly  apply;  for  here  there  is  a 
suppressio  veri  in  the  defendant's  attempting  to  conceal  the  pur- 
poses for  which  the  purchase  was  made.  There  is  also  a  suggesiio 
falsi,  because  his  answer  is  positive  that  it  wbb  on  his  own  ac* 
count  and  no  other  that  the  purchase  was  made;  both  of  which 
are  contradicted  by  sufficient  evidence.  It  is  also  well  known 
to  be  laid  down  in  many  of  the  books  that  this  court  will  lay 
hold  of  almost  any  circumstance  to  prevent  a  fraud,  so  odioua 
is  every  approach  of  such  conduct  viewed  here. 

The  case  of  OUpharU  v.  SingleUm  has  been  quoted,  but  we  do 
not  think  it  anywise  analogous  to  the  principal  case,  for  in 
that  there  was  not  the  least  suggestion  of  fraud.  The  case  of 
DaJbd  V.  Timrad  was  where  a  deed  of  conveyance  was  made  to 
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Oatheripe  MeTnfaBfl;  and  parol  evidence  was  brought  to  proTe 
that  the  intention  of  the  donor  was  to  convey  to  Catherine 
MdnfoBS,  the  elder;  bnt  the  donor  being  a  minor,  and  there 
not  being  the  least  appearance  of  oyerreaching  or  fraud 
attempted,  the  donor,  too,  being  dead,  we  thought  it  too  much 
to  set  aside  so  solemn  a  deed  on  this  parol  evidence;  that  it 
was  intended  to  one  person,  but,  by  mistake,  was  made  in  the 
name  of  another. 

As  to  the  deed  of  the  fifth  of  August,  1788,  purporting  to  be 
A  sale  of  complainant's  lease  for  ten  years  to  defendant  of  the 
premises  in  question,  as  little  or  no  notice  had  been  taken  of  it 
by  the  counsel  in  aigument,  but  the  whole  stress  has  been  laid 
on  the  sheriff's  titles,  it  is  unnecessary  for  us  to  say  any  more 
on  it  than  that  had  the  creditors  of  the  complainant  been  before 
this  court  to  pray  relief  against  this  deed  we  should  then  have 
thought  it  necessary  to  give  some  opinion  on  it;  but  as  things 
are,  let  it  sleep  till  called  for,  if  any  one  should  think  it  worth 
while  to  do  so.  From  a  full  view  and  deep  consideration  of  the 
whole  case,  we  are  of  opinion  that  the  attempt  now  made  by  the 
•defendant  to  reserve  to  himself  the  absolute  properly  in  the 
land  in  question  deserves  no  other  epithet  than  that  of  gross 
fraud  and  imposition  on  a  too  credulous  man;  and  were  we  to 
pursue  the  rigid  rules  of  this  court,  we  would  make  no  other 
decree  than  a  conveyance  of  the  land  to  the  complainant^  and 
leave  the  defendant  to  his  remedy  at  law  for  any  demands  he 
may  have  against  the  complainant;  but  as  we  do  not  consider 
complainant  as  blameless  in  some  other  parts  of  the  transac- 
tion, we  will  proceed  to  consider  the  other  parts  of  the  plead- 
ings and  evidence  before  us.  The  defendant's  account  shows 
that  there  has  been  considerable  dealings  between  him  and 
complainant,  and  there  appears  to  be  a  large  balance  due  him 
on  that  account;  so  does  his  answer.  The  evidence  of  Grant 
and  Cutworth  also  proves  that  the  objection  on  the  part  of  the 
defendant  to  restore  the  complainant's  property  was,  that  he 
might  be  indemnified  out  of  it  for  what  complainant  owed  him. 
We  will  not,  therefore,  deprive  him  of  his  lien  on  the  property; 
but  let  the  accounts  be  referred  to  the  master  to  inquire  into, 
and  finally  adjust  and  settle  the  same,  and  report  accordingly. 
That  the  defendant,  in  the  meantime,  hold  the  land  as  security 
for  what  might  be  found  due  to  him,  but  as  a  trustee  only  for 
complainant  imtil  the  further  order  of  this  court;  and  to  enable 
the  master  the  more  readily  to  adjust  the  accounts,  we  direct 
him  to  allow  complainant  the  rent  agreed  for  by  the  lease  of 
the  eighth  of  August,  1788,  for  the  time  therein  specified. 
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Butler  v.  O'Hbab. 

asL] 


Sriuuriu  Fbsvobmanoe.— -The  court  inU  not  deoree  a  spedfie  pofomuBiee 
of  an  agreement,  and  oom]<el  the  defendant  to  accept  a  title  which 
the  complainant  cannot  transfer  free  and  dear  of  all  incombranoea. 


Bill  filed  for  a  specific  performance  of  an  agreement  for  the 
«ale  of  a  bouse  and  lot.  It  is  stated  that  Thomas  Bonrke  ez- 
-ecuted  deeds  on  the  eleyenth  and  twelfth  of  August,  1789,  by 
which  he  conyeyed  a  house  and  lot  of  land  to  John  Williamson, 
bis  heirs  and  assigns.  That  at  the  time  of  executing  said  deeds 
there  were  several  judgments  against  Bourke,  which  were  stated 
in  the  bill,  and  also  a  mortgage  on  the  property,  held  by  the 
commissioners  of  the  loan-office.  That  complainant  haying 
been  bound  as  surety  for  one  McQueen  in  several  debts,  he 
applied  to  him  for  indemnify,  when  McQueen  stated  he  had 
made  arrangments  to  have  this  house  and  lot  conveyed  to  him 
as  an  indemnity;  for  Williamson  would  convey  the  premises  to 
any  person  to  whom  the  complainant  might  desire;  and  com- 
plainant was  apprised  by  Williamson  of  his  consent  to  such 
4irrangement.  That  the  complainant,  understanding  James 
O^'Sear  wished  to  purchase  the  house  and  lot,  had  some  con- 
Tcrsation  with  him  upon  the  terms,  and  then  addressed  a  letter 
to  him,  inclosing  a  memorandum  of  agreement  for  him  to  sign, 
4kB  foUows:  **  I  have  this  day  agreed  to  purchase  of  P.  Butler 
«  certain  house  on  East  Bay,  at  present  occupied  by  Captain 
H.  Grant,  for  which  I  promise  to  pay  three  thousand  pounds, 
in  fundable  indents,  exclusive  of  the  interest  that  may  be  due 
on  them,  on  receiving  such  titles  as  Mr.  Ward  may  approve  of." 
That  O'Hear  returned  the  paper,  signed  in  the  presence  of 
subscribing  witnesses.  That  complainant,  previous  to  the 
signing,  informed  him  of  the  judgments  and  mortgage  incum- 
bering the  premises,  and  agreed  to  release  the  lien  of  the  first 
judgment,  of  which  he  had  taken  an  assignment;  and  with 
respect  to  the  other  judgments  and  mortgage,  it  was  agreed 
between  them  that  defendant  should  retain  as  many  of  the 
indents  as  would,  at  the  current  rate,  satisfy  the  mortgage,  and 
that  the  judgments  should  be  paid  out  of  the  consideration 
money  upon  payment  thereof.  That  defendant  agreed  that 
Williamson  should  convey  the  house  and  lot  to  him  in  fee, 
subjeqt  to  the  incumbrances,  and  agreed  to  sign  a  paper  to 
this  effect.    That  defendant  soon  after  took  possession  of  the 


672  BtTTLEB  V.  0*Heab.  [S.  0* 

premisefly  as  pnrohaaer  under  the  agreement;  and  complainant'^ 
solicitor  soon  after  drew  sufficient  deeds  of  conveyance  from 
Williamson  to.defendaht,  which  were  sent  to  Geoigia  to  be  ex- 
ecuted by  Williamson  and  wife.  In  the  meantime,  the  defend- 
ant, repenting  his  bargain,  wrote  a  letter  to  complainant,  dated 
twelfth  of  July,  1791,  in  which  he  declares,  "that  as  he  had 
contracted  with  Major  Butler,  and  knew  nothing  of  Mr.  William- 
son, he  could  not  accept  this  title,  but  must  have  couTeyance- 
from  Major  Butler."  That  afterward,  however,  defendant 
became  willing  to  accept  title  from  Williamson,  who  executed 
the  deeds  and  transmitted  them  to  his  agents  to  be  delivered  to- 
complainant  or  defendant  upon  his  being  indemnified  against 
the  incumbrances.  That  defendant  agreed  to  execute  a  release, 
as  he  held  so  much  of  the  purchase  money  as  would  be  requi- 
site to  pay  off  the  incumbrances;  and  such  deed  or  release  was- 
prepared  by  Mr.  Ward,  defendant's  counsel.  That  believing 
defendant  would  execute  the  release,  Williamson's  agent  de- 
livered to  complainant  the  deeds  from  Williamson,  in  order  to 
tender  them  to  defendant  in  performance  of  his  agreement. 
That  on  the  day  appointed  for  the  deliveiy  of  the  deeds,  for  the^ 
payment  of  the  indents  and  the  application  of  a  part  to  the- 
satisfaction  of  the  incumbrances,  a  dispute  arose  as  to  the  re- 
nunciation of  dower  and  about  the  indents  to  be  reserved,  when 
defendant  declined  to  go  on  with  the  business;  and  soon  after 
wrote  to  complainant  that  unless  he  received  an  unincumbered 
title  from  the  complainant  himself,  and  not  Williamson,  he 
should  consider  himself  wananted  in  withdrawing  from  the^ 
negotiation  altogether.  That  in  a  few  months  after  the  proper 
renunciation  of  dower  was  obtained,  and  complainant's  counsel 
informed  defendant  that  he  was  ready  to  deliver  the  deeds,  con- 
veying a  full  and  clear  title  from  Williamson,  but  that  defend* 
ant  said,  that  as  the  time  limited  for  the  delivery  of  the  deeda 
had  elapsed,  he  considered  the  agreement  void. 

The  defendant,  in  his  answer,  admitted  the  seisin  of  Bourke, 
but  stated  that  the  conveyance  to  Williamson  was  to  'defraud 
creditors,  which  fact  defendant  did  not  learn  till  after  his  agree- 
ment with  complainant;  admitted  that  there  were  incumbrancea 
on  the  premises,  but  stated  that  complainant  promised  they 
should  all  be  removed  before  the  contract  should  be  carried  into 
effect,  and  that,  relying  upon  this  assurance,  defendant  signed 
the  agreement;  that  defendant  expected  to  receive  title  to  tho 
property  from  Butler,  and  on  learning  of  Williamson's  interest 
in  the  matter,  expressly  declined,  by  letter  to  complainant,  Uh> 
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have  anything  to  do  with  Williamson;  that  eT6n  if  he  had  been 
willing  to  accept  oonveyances  from  Williamson,  the  latter  would 
not  agree  to  make  a  full  oonTejancCy  with  the  usual  warranties; 
that  defendant  again  wrote  to  complainant,  saying  that  if  full 
and  complete  conveyances  were  not  made  by  the  first  of  Octo- 
ber, 1791,  he  should  consider  the  transadion  at  an  end;  that 
defendant  was  ready  on  that  day  to  comply  with  his  contract, 
but  complainant  did  not  prodnce  the  conTeyanoes. 

Pringle,  RuHedge  and  Pinckney,  for  complainant,  contended 
that  the  money  was  to  be  paid  on  the  delivery  of  good  title,  and 
it  was  not  necessaiy  that  title  should  come  from  complainant; 
that  by  the  agreement  it  appeared  that  complainant  was  not 
acting  for  himself,  and  title  could  not  be  expected  to  come  from 
him:  2  Eq.  Cas.  Abr.  689;  2  Powell,  37,  33,  268,  271;  1  Yes. 
88;  2  P,  Wms-  630;  1  Atk.  12;  1  Bro.  P.  0.  218;  18  Vin.  188; 
Powell,  7.  Nor  was  any  precise  time  fixed  for  delivering  the 
title;  that  the  estate  had  been  conveyed  to  Williamson  to  hold 
in  trust  to  indemnify  Butler  as  surety  for  McQueen:  1  Atk.  12; 

1  Yes.  88;  2  Bro.  415;  Powell,  231,  266;  aud  the  declaration  of 
the  trust  must  always  be  made  by  the  one  in  possession  of  the 
legal  estate;  that  the  conveyance  in  trust  was  good,  though  the 
trust  was  not  expressed,  if  the  proceeds  were  applied  to  the  use 
of  the  cestui  que  irust.    1  Bro.  0.  0.  81. 

Eblmes,  Harper,  Bead  and  Ford,  for  defendant,  insisted  that 
the  contract  was  not  mutual;  that  there  was  no  certainty  as  to 
the  time  of  performance;  that  there  was  concealment  in  not  in- 
forming defendant  of  the  incumbrances  before  signing  the 
agreement:  2  PoweU,  221;  2  Com.  Dig.  129;  3  Eq.  Gas.  Abr. 
20,  58;  1  Yem.  227;  2  Yem.  416;  2  Eq.  Cas.  Ab.  689;  Shirly 
V.  Oration,  1  Bro.  C.  0.  440;  that  circumstances  are  materially 
altered  since  signing  the  agreement,  and  contracts  to  be  per- 
formed on  a  day  certain  are  void  if  not  performed  at  that  time: 

2  Eq.  Cas.  Ab.  689;  1  Bro.  27;  that  a  deed  of  trust  must  ex- 
press the  trust  on  its  face;  if  not,  it  is  void  by  the  statute  of 
frauds:  3  Atk.  186;  2  Yes.  62;  6  Bac.  Ab.  690;  1  P.  Wms.  323; 
that  complainant  must  give  a  clear,  full  and  indefeasible  title  to 
defendant,  which  he  has  not  done. 

By  Court,  Bdtledge,  Chancellor.    The  suit  is  instituted  by^ 

complainant  to  compel  a  specific  performance  of  an  agreement 

entered  into  by  defendant  for  the  purchase  of  a  house  and  lot,  and 

to  pay  the  purchase  money,  on  complainant's  delivering  him  good 

and  saificient  titles  from  J.  G.  Williamson.    Defendant,  l^ 
43 
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answer,  admits  be  signed  that  agreement,  bat  witliont  taking  a 
counterpart,  so  as  to  bind  the  complainant  to  a  compliance  with 
his  part  of  it,  and  he  denies  that  at  the  time  of  making  the  con- 
tract it  was  agreed  that  the  titles  were  to  be  made  bj  William- 
son; his  name  was  not  even  mentioned,  and  defendant  believed 
the  title  was  in  complainant.  There  is  a  variety  of  other  matter 
contained  in  both  bill  and  answer,  relative  to  parol  agreements 
and  conversations  between  the  parties  enbeeqnent  to  the  written 
agreement,  and  varying  in  some  measure;  but  as  nothing  was 
concluded  upon  finally,  it  is  unnecessary  to  particularize  it. 
Various  grounds  of  objection  were  urged  by  defendant's  coun- 
sel, to  the  execution  of  this  contract:  1.  That  it  wants  certainty, 
for  that  it  is  not  specified  by  whom  the  titles  were  to  be  made; 
2.  That  there  is  no  time  limited  for  the  making  or  delivering  of 
titles;  8.  That  it  wanted  mutuality,  for  that,  by  the  agreement, 
defendant  was  bound  to  pay  the  money,  but  complainant  vras 
not  thereby  obliged  to  convey;  4.  Concealment  on  the  part  of 
complainant,  in  not  disclosing  to  defendant,  at  the  time  of  mi^lriTig 
agreement,  the  various  incumbrances  which  the  property  vnis 
liable  to  satisfy;  6.  That  circumstances  had  materiaUy  altered 
since  the  agreement  for  the  purchase;  6.  That  complainant  is  not 
now  able  to  make  or  procure  a  good  title;  for  that  the  estate  con- 
veyed by  Bourke  to  Williamson,  although  on  the  face  of  the 
deeds  it  appeared  to  be  an  absolute  conveyance,  yet  it  was  merely 
confidential  and  in  trust  for  J.  McQueen,  and  liable  to  satisfy 
his  debts.  In  support  of  these  objections,  a  variety  of  cases 
were  cited,  many  of  which  were  very  applicable  and  strong;  and 
it  was  conceded  that,  under  the  authority  of  those  cases  and 
the  rules  laid  down  in  the  books,  if  any  of  the  objections  were  well 
founded,  they  would  go  so  far  towaid  vitiating  the  contract  that 
ihis  court  will  not  decree  a  specific  performance  of  it.  Upon 
mature  consideration,  the  court  are  of  opinion  that,  of  the  vari- 
ous objections  made,  there  is  only  one  that  appears  to  be  well 
grounded,  all  the  rest  being  sufficiently  obviated  by  the  defend- 
ant himself,  as  willappearby  referring  to  his  answer,  orarerefated 
by  complainant's  counsel.  With  regard  to  the  uncertainty  by 
whom  the  titles  were  to  be  made,  the  defendant,  after  declaring 
that  he  looked  on  complainant  as  the  owner  of  the  house,  and 
that  he  was  to  convey  (which  is  something  extraordinary,  as  the 
complainant,  in  the  letter  wrote  immediately  above  the  agree- 
ment, declared  he  was  not  acting  for  himself),  he  goes  on,  and 
says  that  in  five  or  six  days  after  signing  the  agreement,  aud 
which,  by  the  by,  was  before  he  took  possession  of  the  liouse, 
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he  was  informed  by  Mr.  Ward  that  the  title  was  in  Williamson, 
and  that  Mr.  Pringle  was  drawing  conTeyanoes  to  be  executed 
by  Williamson  to  defendant;  nor  did  he  object  to  receiving  titles 
from  Williamson  till  twelfth  Jnly^  more  than  one  month  after 
he  had  signed  the  agreement,  when  he  wrote  the  letter  to  com- 
plainant, which  is  recited  in  his  answer;  so  that  however  uncer- 
tain it  might  have  been  who  was  to  convey,  at  the  time  of  sign- 
ing that  agreement,  it  was  reduced  to  an  absolute  certainty  in 
the  course  of  a  veiy  few  days  afterward.  The  second  objection 
is,  that  no  time  is  limited  when  titles  are  to  be  made.  We  do 
not  apprehend  it  is  material,  because  when  no  time  is  mentioned 
it  must  always  be  intended  a  reasonable  time.  In  the  case  of 
Orqfion  v.  Cook  and  Bagland,  Bagland  not  having  complied 
with  his  contract  within  the  time  limited  in  his  bonds  for  mak- 
ing titles,  was  only  one  of  the  reasons  assigned  by  the  court  for 
decreeing  complainant's  bond  to  be  canceled;  but  there  were 
several  other  grounds  for  the  decree  equally  strong.  Bagland 
had  never  made  or  tendered  titles  to  complainant;  he  was  not 
able  to  make  them  within  the  time  limited;  he  had  parted  with 
his  whole  estate  in  the  lands  several  years  before;  that  estate 
was  never  revested  till  1791,  and  complainant  had  been  sued  for 
the  purchase  money  in  1789,  and  Bagland  could  not,  at  the 
bearing  of  the  cause,  make  an  indisputable  title  to  the  whole  of 
the  land,  one-fifth  part  of  it  having  been  sold  under  execution 
issued  out  of  the  court  of  chancery  in  North  Oarolina.  But 
lapse  of  time,  unattended  with  other  circumstances,  is  not,  of 
itself »  a  sufficient  ground  for  the  court  to  refuse  its  aid  to  com- 
pel a  specific  performance  of  an  agreement. 

In  the  case  of  Lewis  v.  Lechmore,  which  has  been  very  much 
relied  on,  the  time  was  held  to  be  material,  because  the  price 
of  stock,  from  whence  the  money  for  the  purchase  was  to  arise 
on  the  day  specified  in  that  agreement,  was  two  hundred  and 
mxty  per  cent.,  and  at  the  hearing  but  ninety-two  per  cent.  That 
case,  therefore,  does  not  apply  to  the  present  instance,  for  it  is 
in  evidence  that  fundable  indents  are  nearly  at  the  same  price 
as  when  the  agreement  was  made.  The  objection  as  to  the 
want  of  mutuality,  was  answered  by  complainant's  counsel  by 
the  cases  which  they  dted.  And,  indeed,  there  is  no  doubt  but 
the  court  would  have  compelled  him  to  make  titles,  if  he  had 
refused,  on  a  bill  brought  by  defendant  for  that  purpose.  As 
to  the  objection  on  the  point  of  concealment,  it  must  be  ob- 
served that  there  is  no  charge  of  fraud,  circumvention  or  sur* 
prise  imputed  to  complainant;  so  that  that  objection  is  by  no 
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means  well  founded,  especially  as  defendant,  by  his  answer,, 
ocknowledg^es  that  all  the  incumbrances  of  the  mortg^e  and 
judgments  were  known  to  him  previous  to  his  signing  the  agree- 
ment, and  that  he  first  imderstood  and  discoTered  them  himself, 
and  mentioned  them  in  the  first  instance  to  complainant;  nor 
could  he  undertake  to  say  that  complainant  would  not  have^ 
mentioned  them  to  him  before  the  contract  was  closed.  That 
circumstances  have  materially  altered  since  the  agreement  for 
the  purchase,  may  be  an  objection  on  defendant's  part,  because 
he  has  parted  with  the  indents  which  he  then  possessed;  but  it 
is  not  a  solid  objection,  for  the  price  of  fundable  indents,  we- 
have  it  in  evidence,  is  nearly  the  same  now  that  it  veas  when  the 
contract  was  entered  into. 

The  only  objection,  then,  that  remains,  is  that  complainant  is 
not  now  able  to  make  or  procure  a  good  title,  and  this  is  the 
only  one  about  which  the  court  entertained  a  doubt.  It  was- 
contended  for  complainant  that  McQueen  took  merely  a  power 
coupled  with  a  beneficial  interest  in  this  land,  and  though 
liable  to  his  debt,  it  was  so  only  sub  mado;  and  that  he  had  a> 
power  to  direct  the  trust  to  be  executed  in  favor  of  such  of  his 
creditors  as  he  chose  to  transfer  it  to.  If,  in  the  conveyance  to 
Williamson,  there  had  been  a  clause  declaratory  of  the  trust, 
vesting  expressly  a  power  in  McQueen  to  direct  conveyance  of 
the  premises  to  the  use  of  such  of  his  creditors  as  he  chose,  it. 
might,  possibly,  have  prevented  any  judgments  against  him 
from  attaching  on  that  particular  property;  but  as  that  is  not 
the  case,  and  from  Williamson's  testimony  it  appears  that  he^ 
held  the  premises  confidentially,  and  in  trust  for  McQueen'^ 
use,  subject  to  his  control  and  direction;  and  that  McQueen 
exercised  every  act  of  ownership  over  the  house  that  cestui  que 
irusi  could  do,  by  receiving  and  disposing  of  the  rents  prior  to 
Penman's  judgment;  and  as  it  is  also  admitted  by  complainant 
that  his  letter  to  Williamson,  directing  him  to  convey  to  such 
person  as  complainant  should  direct,  was  subsequent  to  Pen- 
man's judgment,  we  cannot  consider  him  in  the  light  merely  of 
an  agent,  vested  with  a  power  of  directing  the  trust  to  be  ex- 
ecuted in  favor  of  particular  creditors,  but  as  the  real  cestui  que 
trust;  and,  therefore,  that  the  estate  must  be  liable  to  all  the 
incumbrances  to  which  such  estates  are  subject  in  the  hands  of 
cestui  que  trust.  The  court,  therefore,  will  refuse  its  aid  to 
compel  defendant  to  a  specific  performance  of  his  agreement  ta 
accept  a  title  which  may  eventually  involve  him  in  future  litiga- 
tion; and  ordered  the  bill  to  be  dismissed  with  costs. 
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Burrows  v.  Garnes's  Administratobs. 

£1  VmuxjmawM,  400.] 

CtoXTiUBUTiON  Betweek  Ck>-SUBBTIB& --CoHraretifls  on  a  Imnd  ha^a  a  1^ 
to  call  on  each  other  to  oontribate  to  pay  the  debt  of  their  principal,  who 
is  inaolvent,  and  to  have  the  benefit  of  a  judgment  obtained  by  the  cred- 
itor against  them  all,  although  satisfaction  had  been  entoed  up  on 
Boch  judgment,  in  order  to  allow  them  to  stand  as  judgment  creditors 
against  one  of  the  co-snreties,  deceased,  whose  estate  was  insolyent, 
but  which,  nevertheless,  could  pay  his  proportion,  if  this  debt  be  con- 
sidered a  judgment  debt 

Lapse  of  Time  as  a  Bab.~A  lapse  of  seven  yeais  is  no  bar  to  the  in- 
terference of  a  court  of  equity  under  such  circumstsnces. 

Bill  filed  for  contribution  against  ooHgeouritaea  on  a  bond. 
The  bill  stated  the  complainants,  together  "with  Bobert  Forsyth, 
Patrick  Games  and  Joseph  Brown,  became  bound  as  sureties 
for  one  Banks,  on  a  certain  bond,  bearing  date  fourth  Decem- 
ber, 1785,  in  the  penal  sum  of  nine  thousand  eight  hundred 
pounds,  conditioned  for  the  payment  of  four  thousand  nine 
hundred  pounds;  that  a  warrant  of  attorney  to  confess  judg- 
ment being  contained  in  said  bond,  the  obligee,  Warrington, 
entered  up  judgment  against  all  the  obligors;  that  Banks,  after 
the  entry  of  judgment,  left  the  state,  and  died  insolvent,  leav- 
ing a  considerable  balance  due  on  the  judgment;  thatBobert 
Forsyth,  being  iavolved  by  reason  of  his  connection  with  Banks, 
was  unable  to  pay  any  part  of  the  balance,  and  that,  therefore, 
Oames,  Joseph  Brown  and  the  complainants  became  liable  for 
payment,  in  equal  proportions;  that  Games  died  intestate  in 
1786,  and  McWhann  and  Gampbell,  on  the  twenty-second  of 
December,  1786,  administered  and  possessed  themselTcs  of  his 
personal  estate,  which  estate,  though  not  sufficient  to  pay  all 
the  debts  of  the  intestate,  was  more  than  sufficient  to  pay  Games' s 
proportion  of  the  judgment,  and  that  such  debt,  in  justice  and 
equity,  ought  to  have  preference  over  evexy  other  debt,  it  being 
the  first  judgment  against  its  estate;  that  after  the  death  of 
Games,  and  Forsyth  being  absent  from  the  state  and  insolvent, 
the  complainants  and  Joseph  Brown,  anxious  to  relieve  their 
property  from  the  lien  of  this  judgment,  came  to  settlement  in 
respect  to  the  balance  then  due,  and  advanced  and  paid  large 
sums  of  money  toward  the  satisfaction  of  the  debt;  that  For- 
syth lately  died  insolvent,  and  Joseph  Brown,  being  also  insol- 
vent, was  unable  to  pay  his  proportion  of  the  judgment,  and  a 
very  trifling  balance  remaining  was  paid  by  McWhann,  one  of 
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the  admixiistrators  and  a  creditor  of  the  estate  of  Camas;  and 
that  he»  on  such  payment,  and  withont  the  knowledge  of  com- 
plainants, caused  satisfaction  to  be  entered  np  on  said  judg- 
ment. The  bill  further  stated,  that  Uie  sum  paid  by  complain- 
ants was  considerably  more  than  their  just  proportion ;  that  they 
had  frequently  applied  to  the  administrators,  stating  the  insol- 
Tencj  of  Joseph  Brown,  and  of  the  estates  of  Banks  and  For- 
syth, and  requested  them  to  come  to  a  fair  and  equitable  settle- 
ment, and  pay  complainants  a  ratable  proportion  of  this  judg- 
ment, with  legal  interest,  or  whatever  balance  should  appear  to 
have  been  adyanced  over  and  above  their  proportion;  but  that 
the  administrators  refused;  whereupon  the  bill  prayed  relief. 

The  answer  of  the  defendants  admitted  the  administration, 
but  denied  that  Campbell  ever  intermeddled  with  the  estate 
and  effects,  and  that  McWhann  alone  possessed  himself  thereof; 
that  McWhann,  after  assuming  the  administration,  had  the 
proper  search  made  to  find  whether  there  were  any  judgments 
of  record  against  Cames  in  his  life-time,  but  was  informed  that 
there  were  none,  and  thereupon  he  applied  the  assets  in  his 
hands  according  to  the  account  exhibited  of  his  administration; 
that  during  this  time  he  had  no  notice  of  the  judgment,  nor  was 
any  application  made  to  contribute  to  the  satisfaction,  and  not 
until  considerable  time  had  elapsed  did  he  have  any  knowledge 
that  judgment  was  entered  up  as  stated  in  the!  bill;  that  on 
receiving  such  information  he  again  had  a  search  made,  when 
he  found  that  the  judgment  at  the  time  of  the  former  search 
had  been  entered  in  the  name  of  Warrington  against  Banks 
and  others,  the  name  of  his  intestate,  Cames,  not  being  ex- 
pressed, and,  therefore,  the  defendant  did  not  understand 
Cames  to  be  included  therein;  that  the  other  obligors  having 
previously  paid  toward  satisfaction  of  said  judgment  as  in  the 
bill  set  forth,  the  defendant,  upon  application  made  to  him, 
paid  on  the  thirtieth  May  1792,  the  sum  of  four  hundred  and 
nineteen  pounds  thirteen  shillings  and  fivepence,  being  the 
full  balance  of  the  debt  then  due,  and  obtained  a  full  release  of 
all  demands  against  him  as  administrator,  and  due  satisfaction 
was  thereupon  entered  of  record.  The  defendant,  therefore, 
insisted  that  as  satisfaction  was  duly  entered  after  full  pay- 
ment made,  and  without  any  imdue  means  or  un&ir  praotioes 
on  his  part,  the  judgment  was  not  a  valid  lien  on  the  estate; 
and  the  complainants  should  not  be  placed  by  this  court  in  any 
other  position  than  that  in  which  the  law  placed  them,  viz.: 
simple  contract  creditors,  entitied  to  recover  the  surplus  of  their 
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own  proportions  by  action  in  the  nature  of  indebUaiu8  aanumpsU 
for  80  much  money  laid  out  and  expended  to  the  use  of  the 
other  co-obligors;  and  the  defendant  stated  as  a  reason,  that 
the  court  ought  to  be  less  disposed  to  deviate  from  the  law  in 
this  case,  when  it  is  considered  that  the  defendant  himself  is  a 
specialty  creditor  of  the  estate  of  Games,  who,  together  with 
Banks,  were  jointly  and  severally  bound  unto  him  in  a  certain 
bond  or  obligation  bearing  date  the  twenty-seyenth  June,  1783, 
conditioned  for  the  payment  of  two  thousand  seven  hundred  and 
foriy-three  pounds  fourteen  shillings  and  eightpence,  a  great 
part  of  which  he  will  lose. 

Ward  and  Pinokney,  for  the  complainantSy  stated  the  doctrine 
of  contribution  between  coH9ecurities  on  a  bond,  and  argued, 
that  if  the  principal  and  some  of  the  securities  are  insolvent, 
the  solvent  securities  are  bound  to  pay  ratably,  and  shall  have 
the  benefit  of  the  judgment  or  other  security  existing  in  the 
case.  Ee  parte  Crisp,  1  Atk.  183,  185;  Paracma  v.  Briddick,  2 
Yem.  608.  If  one  of  the  obligors  diias,  the  remedy  against  the 
executors  of  the  deceased,  though  lost  at  law,  may  be  set  up  in 
equity.  Bishop  v.  Church,  2  Yes.  100,  871;  and  bonds  extin- 
guished in  law  may  be  set  up  in  equity.  Acion  y.  Pierce,  2  Yem. 
480.  The  entiy  of  satisfaction  of  judgment  was  to  place  the 
complainants  who  were  entitled  to  contribution  from  Cames's 
estate  on  the  footing  of  simple  contract  creditors,  as  defend- 
ant's answer  avows;  but  the  court  will  set  up  the  judgment  to 
protect  the  securities,  even  though  the  executors  have  paid 
away  the  money  in  their  hands.  Pooly  v.  Bay,  1  P.  Wms.  355; 
8  P.  Wms.  400;  and  here  the  defendant  had  an  interest  in  so 
entering  satisfaction,  as  he  was  a  creditor  of  Games.  By  our 
statute,  executors  have  no  right  to  pay  their  own  debts  in  pref- 
erence to  others  of  equal  degree,  and  marshaling  assets  is  the 
peculiar  business  of  this  court  2  Atk.  439;  8  Atk.  883.  Insol- 
vent co-obligors  need  not  be  brought  before  the  court.  Madox 
V.  Jacksm,  8  Atk.  406;  CoUins  v.  GriiffiOi,  2  P.  Wms.  818.  That 
defendant  did  not  discover  the  judgment  record  at  the  time  of 
his  first  search  was  his  own  fault;  be  was  bound  to  search 
aoourately. 

Pringle,  for  defendants,  contended  that  McWhann,  having  no 
notice  of  the  judgment  against  his  intestate's  estate,  paid  away 
the  effects  in  course  of  administration,  and  should  not  now  be 
liable  for  a  proportion  on  a  judgment  he  could  not  find.  AMy 
T.  Pocock,  8  Atk.    Satisfaction  of  the  judgment  has  been  en« 
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tered  up  by  the  creditor,  and  this  court  has  no  power  to  set  it 
aside.  The  oompIainantSy  therefore,  can  be  but  simple  contract 
creditors,  whose  demand  the  assets  of  the  estate  will  not  satisfy. 
Woffington  v.  Sparks,  1  Oomyn.  141,  and  2  Yes.  569;  2  Bac. 
Ab.  435. 

The  Court  took  time  to  deliberate,  and  afterward  Chancellor 
Mathkws  delivered  the  judgment  of  the  court:  This  case  has 
demanded  our  serious  consideration,  and  we  have  bestowed  on 
it  more  time  and  attention  than  usual,  as  it  is  of  a  new  impres- 
sion, not  only  in  this  court,  but  also  in  that  from  which  we  have 
derived  our  jarisprudenoe,  and  by  whose  rules  of  decision  we 
are  still  directed.  That  the  case  is  anovel  one  in  thiscourt,  we 
well  know,  and  we  must  conclude  it  to  be  so  in  that  we  have 
alluded  to,  because,  had  any  decisions  been  there  made,  the 
books  would  have  shown  them;  and  could  they  have  done  so, 
we  are  persuaded  they  would  not  have  escaped  the  researches 
of  counsel,  with  whose  ingenuity  and  industry  we  are  so  well 
acquainted.  We  have  been  equally  unsuccessful  in  our  labors. 
As  it  then  becomes  our  province  to  fix  the  rule  of  decision,  we 
have  been  at  uncommon  pains  in  forming  our  judgment. 

The  material  point  in  the  case  is,  whether  the  judgment  at 
law  against  the  complainants  and  Cames,  whose  administrator 
the  defendant  is,  having  been  satisfied,  this  court  ought  now  to 
interpose  its  authority,  so  as  to  afford  any  and  what  relief  to  the 
complainants. 

A  great  number  of  cases  have  been  quoted  and  commented 
on,  with  great  ingenuity,  by  the  counsel  on  each  side,  for  the 
purpose  of  applying  the  principles  on  which  those  cases  have 
been  determined  to  the  case  now  before  us.  All  these  cases  re- 
late to  sureties  or  co-obligors  who,  having  paid  the  bond  of  the 
principal,  or  more  than  their  proportion  of  the  obligation,  have 
come  into  this  court  to  be  indemnified  out  of  the  estates  of 
those  whose  debts  they  have  been  obliged  to  pay.  How  far  the 
case  of  a  satisfied  judgment  and  that  of  a  satisfied  bond  differ 
or  can  be  assimilated,  is  the  point  now  for  consideration.  And 
here,  as  in  all  cases,  the  circumstances  that  enter  into  and  ac- 
company them,  in  the  course  of  the  transaction,  must  always 
have  material  weight  in  the  decision  of  the  case,  as  far  as  they 
are  admissible  under  the  rules  of  the  court. 

The  counsel  for  the  defendant  has  laid  down  the  two  foUow- 
ing  positions,  viz. :  that  this  court  cannot  interfere  in  this  case 
without  intrenching  on  the  rules  and  laws  of  another  forum. 
But  that  if  it  does  interfere  and  revive  the  judgment,  all  the 
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xelief  that  can  be  given  to  the  complainants  will  be  to  give  them 
A  right  to  a  special  action  on  the  case,  tor  an  implied  contract, 
•as  sureties,  who  had  been  obliged  to  pay  the  debt  of  the  prin- 
•cipal,  whei*ebj  they  will  be  entitled  to  come  in  as  simple  con* 
tract  creditors,  lliis  court  has  always  studiously  avoided  break- 
ing in  upon  the  rules  of  any  other  jurisdiction,  and  as  in  the 
various  and  multiplied  instances  in  which  it  has  been  called  on 
to  exercise  its  extraordinary  powers  in  restraining  proceedings 
■at  common  law  we  have  never  yet  been  chained  with  exceeding 
our  powers,  we  hope  we  shall  not  incur  that  censure  on  the  f cl- 
ing occasion. 

We  will  first  inquire  into  the  powers  of  this  court  with  re- 
spect to  injunctions  to  stay  execution.  The  right  to  grant  them 
is  not  to  be  questioned;  it  is  eveiy  day's  practice.  But  yet  it 
is  an  interference  with  the  jurisdiction  of  the  court  where  the 
judgment  was  maintained.  It  does  not,  however,  impeach  the 
right  of  that  court  to  award  the  judgment;  it  merely  relates  to 
something  which  by  the  strict  rules  of  that  court  would  not  ad- 
mit of  correction,  but  which  by  the  more  enlarged  rules  of  this 
court  can  be  restrained  and  relieved  against.  Here  is  no  clash- 
ing of  jurisdiction;  the  laws  of  each  court  known  and  uniformly 
4&dmitted.  Another  instance  in  which  this  court  interposes  its 
authority  against  the  rigid  rules  of  law  is,  in  the  marshaling  of 
4isset8  contrary  to  the  legal  course  of  administering  them.  This 
•court  has,  in  several  instances,  directed  new  trials  at  law,  when 
by  the  rules  of  that  court  the  time  had  elapsed  when  the  appli- 
cation ought  to  have  been  made;  and  as  they  never  deviate 
from  that  rule,  this  court  has,  in  cases  where  manifest  injustice 
would  arise  from  a  strict  adherence  to  it,  directed  new  trials  to 
l)e  had.  It  will  be  unnecessary  to  multiply  instances  of  like 
nature.  These  are  sufficient  to  show  that  this  court  does 
interfere  with  the  rules  of  the  courts  of  common  law,  and  from 
whatever  source  they  have  arisen  is  now  immaterial;  it  has  been 
for  ages  the  established  practice,  and  consequently  has  become 
the  law  of  both  courts. 

It  is  true,  neither  of  these  cases  come  up  to  the  case  before 
the  court.  But  let  us  examine  the  principle  on  which  they  are 
founded,  and  see  whether  they  are  not  so  far  analogous  as  to 
•demand  the  same  claim  to  relief.  In  the  case  of  an  injunction 
against  an  execution  at  law,  it  will  be  found  that  the  execution  is 
«s  mandatory  as  an  act  of  that  court  can  be,  and  the  signiug  of  the 
•execution  is  the  last  act  of  the  court  on  any  suit  preferred  there; 
yet  the  writ  of  injunction  issuing  from  this  court  is  equally  man* 
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datoiy,  poaitiTolj  forbidding  that  to  be  done  whiob  bad  been 
by  the  other  court  ordered  to  be  done.  Bat  it  is  contended  that, 
in  the  present  case^  eveiy  requisite  that  conld  be  wanting  to^ 
the  completion  of  a  suit  of  law  was  complied  with;  not  only  to 
the  payment  of  the  money  demanded  by  the  sait»  but  eyen  the^ 
entering  satisfaction  on  the  subject,  by  which  final  act  the  com- 
plainants must  now  be  barred;  because,  if  ihej  ever  had  a  right 
to  come  here  for  relief,  it  ought  to  have  been  in  some  interme- 
diate stage  of  the  proceedings  at  law;  but  as  they  have  not  done 
BO,  it  is  their  own  laches,  and  if  they  have  been  injured,  they 
ought  to  suffer  for  it. 

That  the  complainants  have  been  injured  is  most  evident. 
It  is  a  maxim  of  law  that  there  can  be  no  right  without  a  rem«^ 
edy ,  and  that  equity  regards  not  the  circumstance,  but  the  sub- 
stance  of  the  act.  Are  there  not  Tarious  instances  in  which  thia 
court  will  relieye  against  what  has  been  considered  as  the  final 
adjustment  of  the  claims  of  the  parties?  For  instance,  where 
a  receipt  in  full  of  all  demands  has  been  given,  yet  if  it  can 
afterward  be  clearly  proved  that  there  was  an  omission  of  some 
right  of  the  parly  giving  the  discharge,  will  not  this  court  take 
cognizance  of  such  a  claim,  and  if  found  to  be  a  just  one,  grant 
relief  to  the  injured  party?  In  case  of  a  conveyance  of  land^ 
in  which  there  is  the  clause  of  a  certain  number  of  acres,  more 
or  less,  for  a  certain  sum,  when  it  is  afterward  found  that  there 
is  a  very  material  deficiency  in  the  quantify  or  quality  of  the  land,, 
does  not  the  court  grant  relief  against  even  sp  solemn  an  act 
of  agreement  of  the  parties,  and  sometimes  cany  their  authority 
BO  fajT  as  totally  to  rescind  it?  In  cases  of  wills,  where  subse- 
quent events,  which  could  not  have  been  foreseen  or  guarded 
against  by  the  testator,  have  turned  up,  which  would  operate 
to  the  ruin  of  those  he  intended  to  benefit  by  his  bounty,  if  the 
will  of  the  testator  was  to  be  literally  carried  into  execution, 
has  not  this  court,  under  these  peculiar  and  oppressive  drcum- 
stances,  overruled  the  express  direction  of  the  testator,  and  done 
that  which  would  tend  to  the  accomplishment  of  the  benevolent 
intentions  of  the  testator?  In  all  these  cases,  and  others  that 
might  be  mentioned,  this  court  has  always  exercised  those  ex- 
traordinary equitable  powers  vested  in  them,  that  the  objects 
of  their  appointment  might  be  fulfilled.  Were  we  to  act  other- 
wise, this  court  would  be  a  useless  institution.  We  consider 
ourselves  placed  here  to  do  certain  things,  which  the  courts  of 
common  law,  by  the  strictness  of  their  rules,  cannot  do.  In- 
deed, the  first  principle  of  a  court  of  equity  is  to  correct  the 
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rigor  of  the  common  law.  This  brings  us  immediately  to  the 
material  point,  viz. :  whether  the  powers  of  this  court  can  be 
extended  so  far  as  to  alter  the  records  of  the  courts  of  commoE 
law,  by  reviving  a  judgment  which  is  becoming  inoperative  in 
consequence  of  satisfaction  having  been  entered  on  it,  whereby 
it  is  rendered  a  mere  lUera  mortua. 

We  have  said  this  is  a  new  case;  we  are  then  called  upon  to 
act  as  our  predecessors  have  acted  under  like  circumstances; 
that  must  be  on  principle  and  the  equity  of  the  case.  Under 
this  impression,  we  are  of  opinion  that  this  is  a  case  over  which 
this  court  ought  to  exercise  its  jurisdiction,  as  no  possible  re- 
lief can  be  had  at  law,  and,  unless  we  do  interfere,  it  will  be  at 
once  to  pronounce  to  the  citizens,  that  although  they  may,  in  a 
particular  case,  be  ever  so  much  injured,  yet  our  laws  are  in- 
competent to  the  administering  of  a  remedy.  This  would  be 
derogatory  to  one  of  the  first  principles  of  law.  How  can  we, 
then,  consistently  with  the  duties  of  our  office,  in  one  breath 
decree  that  a  party,  upon  the  truest  principles  of  equity  and 
justice,  is  entitled  to  r^ef  against  an  oppressive  act  done  by 
another,  yet  in  the  next  breath  say  the  laws  of  our  country  do 
not  authorize  us  to  administer  relief.  In  this  case  we  cannot 
act  6o  inconsistently.  But  let  us  be  clearly  understood.  We 
do  not  mean  to  say  that  there  is  no  case  of  hardship  but  what 
is  to  be  relieved  against,  because  we  know  of  one,  viz. :  that  of 
Oliphani  v.  Singleton^  where  we  could  not  give  relief,  although 
it  was  a  hard  case;  but  it  was  from  the  Tcry  particular  circum- 
stances of  that  case  that  no  remedy  could  be  applied  to  the  in* 
jury.  As  private  men,  we  were  conyinced,  from  the  well  known 
character  of  Oliphant,  that  he  had  paid  the  money;  but  as 
there  was  not  one  tittle  of  proof  that  he  had  done  so,  as  judges 
we  could  not  say  he  had,  and  consequently  could  not  extend 
relief.  But  is  that  the  case  heref  It  is  not;  because  here  is 
the  clearest  evidence  to  the  point  on  which  relief  is  required, 
and  opposed  to  which  is  the  mere  formal  act  of  entering  satis- 
faction on  the  judgment,  as  vrill  hereafter  appear. 

The  complainants,  together  vrith  P.  Games  and  others,  were 
securities  for  Banks  in  a  bond  to  Mr.  Warrington  for  four 
thousand  nine  hundred  pounds^  and  which  was  accompanied 
with  a  warrant  of  attorney  to  confess  judgment  thereon,  which 
was  accordingly  done,  and  judgment  entered  up  against  all  the 
parties  to  the  bond.  The  principal  in  the  bond  becomes  a 
bankrupt;  so  do  several  of  the  securities,  leaving  a  considerable 
sum  due  on  the   judgment.     The  complainants  have  been 
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obliged  to  pay  a  very  large  sum  on  this  balance;  a.  id  Joseph 
Brown,  another  of  the  sureties,  has  also  paid  a  part  thereof, 
since  which  payment  Joseph  Brown  has  become  inaolyent. 
Games  died  without  paying  anything  on  the  jodgment.  The 
defendant,  the  acting  administrator  of  Games,  who  was  also  a 
large  bond  creditor  on  his  estate  (but  as  seouriiy  only  for  Banks), 
pays  out  of  the  assets  which  came  to  his  hands  the  baLmce  due 
on  the  judgment,  and  gets  satisfaction  entered  thereon;  and 
the  remaining  assets,  except  a  few  trifling  expenses  incurred  by 
himself  on  account  of  Games,  are  sold,  and  he  applies  them 
toward  payment  on  his  own  debt.  But  the  complainants  con* 
tend  that  this  was  not  a  fair  payment,  for  as  Games  was  equally 
bound  with  them,  that  his  estate  was  liable  to  and  ought  to 
ha^e  contributed  equally  with  them  for  satisfaction  of  the  judg- 
ment, the  principal  and  rest  of  the  securities  being  insolvents 
That  the  administrators,  taking  advantage  of  a  payment  made 
by  himself  of  the  small  sum  due  on  the  judgment,  and  getting 
satisfaction  entered  thereon  without  their  privity  or  knowledge, 
was  taking  an  undue  advantage  of  them;  and  his  now  insisting 
on  sheltering  himself  under  such  advantage,  derived  to  him  by 
the  rules  of  common  law,  is  contrary  to  equity,  and  therefore 
prays  relief. 

The  defendant,  McWhann,  the  acting  administrator  of  Games, 
insists  on  the  right  obtained  by  him  at  law,  and  that  this  court 
ought  not  to  interfere  to  deprive  him  of  such  right.  The  admin- 
istrator of  Games  can  be  in  no  better  situation  than  Games 
himself  would  have  been  had  he  now  been  before  this  court. 
Would  he  not  have  been  obliged  then,  under  the  circumstances 
of  the  case,  to  contribute  his  full  proportion  toward  satisfac- 
tion of  the  balance  on  the  judgment?  He  certainly  would. 
Shall  his  administrator  then  be  allowed  to  avaQ  himself  of  the 
advantage  he  has  got,  and  in  the  manner  in  which  it  was  ob- 
tained? If  this  is  admitted,  it  would  be  countenancing  an  act 
which  we  must  consider  as  a  very  unreasonable  and  mischiev- 
ous one.  Because  a  man  finds  he  can  do  a  thing  which  will 
work  a  material  injury  to  another,  and  to  his  own  particular 
benefit,  under  cover  of  the  precise  forms  of  law,  shall  he  there- 
fore be  permitted  to  do  so,  and  such  act  be  implicitly  acquiesced 
in,  when  it  is  derogatory  to  every  principle  of  substantial 
justice  ?  Although  the  act  of  entering  satisfaction  on  a  judg- 
ment is  so  far  substantial  as  to  show  to  all  the  world  that  the 
debt  is  paid,  and  will  be  a  perpetual  bar  to  any  future  claim 
of  the  creditor,  yet  it  is  well  known  that  it  is  a  thing  vety 
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seldom  done,  because  the  debtor  knows  that  if  he  once  obtains 
possession  of  his  bond,  with  a  proper  acquittance  for  the  pay- 
ment of  the  debt,  it  will  at  all  times  be  a  sufficient  Toucher  for 
him  to  show  that  the  debt  is  paid,  and  to  prevent  an  execution, 
being  taken  against  him  for  the  same  debt,  with  these  docu- 
ments in  his  possession.    It  is  a  very  rare  instance  for  a  man  to 
demand  of  his  creditor  to  go  to  tiie  prothonotary's  office  ta 
enter  satisfaction.    In  many  instances  it  would  be  impractica- 
ble; for  if  a  man  of  extensive  dealings  in  Charleston  was  to  b& 
called  on  to  do  this  in  eveiy  suit  he  had  brought  in  the  different 
courts  of  the  state,  he  would  find  very  little  leisure  for  any 
other  business.  It  would,  therefore,  appear  rather  eztraordioaiy 
that  the  defendant  in  the  present  case  should  have  been  so  ex- 
tremely  cautious,  did  his  conduct  rest  on  this  single  circum- 
stance.     But  it  is  readily  explained  when  coupled  with  another, 
viz:  the  payment  of  his  own  debt;  for  it  is  evident,  that  the 
less  of  the  assets  of  the  intestate's  estate  he  applies  to  the  pay«> 
ment  of  other  debts,  the  more  will  remain  to  satisfy  his  own. 
Was  it  for  the  purpose  of  paying  his  own  debt  only  that  th» 
administration  was  granted  him?    Surely  not.     Then,  again, 
when  he  did  come  to  a  knowledge  of  the  judgment  against 
Games,  did  he  not  plainly  see,  or  did  he  not  know  from  War^ 
rington,  what  parties  had  paid  money  on  the  judgment?    Did 
he  not  find  that  Games  had  paid  nothing  ?    Did  he  not  find 
that  some  of  the  other  securities  had  paid  large  sums?    That  on 
eveiy  principle  of  justice  Games's  estate  was  equally  liable  with 
the  other  securities  for  payment.    Ought  he  not  then  to  have 
called  on  all  the  parties  concerned,  and  come  to  a  fair  adjust- 
ment of  the  business  with  them?    This  is  what  he  ought  pro* 
perly  to  have  done;  but  what  did  he?    Why,  he  pays  a  small 
balance  due  on  the  judgment  out  of  Games's  estate,  and  then 
applies  the  whole  remainder  of  the  estate  in  his  own  hands  ta 
the  payment  of  his  bond  debt;  and,  as  he  confesses  by  hiB 
answer,  thus  turns  the  other  securities  over  to  their  action  of 
indebitatus  assumpsit,  and  obliges  them  to  come  in  as  simple 
contract  creditors,  whereby  his  specialty  debt  would  be  entitled 
to  a  priority  of  payment,  when  he,  at  the  same  time,  acknow- 
ledges the  estate  to  be  insolvent.    We  may  really  say,  with  the 
prayer  of  the  bill,  that  such  actings  and  doings  are  contraiy  to 
equity  and  good  conscience.  It  might  be  further  asked  whether 
Games's  estate  has  been  benefited  by  the  payment  made  by  the 
complainants?  There  is  a  lapse  of  near  three  years  between  the 
payment  made  by  the  complainants  and  that  made  by  the  ad- 
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miniBtraior  of  Games;  it  is  not  iidr  to  presome  from  hence  that 
Wamngton  was  induced  to  wait  for  the  small  balance  in  oon« 
seqaenoe  of  the  large  payment  that  had  been  made  him  by 
complainants.    But  had  no  payments  been  made  the  strong 
presumption  is,  that  the  parties  would  hare  pressed  for  pay- 
ment; and  had  Oames's  estate  been  pressed  for  payment  equally 
with  the  others,  it  must  haye  been  distressed,  because  it  appears 
that  the  funds,  equal  to  such  a  demand,  did  not  come  into  the 
Administrator's  hands  till  Ifarch,  1790;  and  the  payment  made 
by  complainants  was  in  1789.    The  advance  made  by  the  com« 
plainants  must  clearly,  then,  have  been  a  benefit  to  Cames's 
estate.    One  remarkable  droumstance  in  the  accounts  rendered 
by  the  administrator  is,  that  four  hundred  and  nineteen  pounds 
thirteen  shillings  and  fivepence,  paid  l^  him  on  account  of  the 
judgment,  was  the  only  debt  paid  by  him  which  had  been 
incurred  by  Games  as  security  to  him  for  Banks;  the  remainder 
is  for  expenses  incurred  by  himself;  and  out  of  forly-seven 
pounds  fifteen  shillings  so  incurred,  forty-two  pounds  sixteen 
shillings  and  threepence  of  it  has  been  paid  for,  to  wit:  counsel 
fees  and  costs.    One  other  droumstance,  too  remarkable  to  be 
passed  over  in  silence,  is  the  application  of  Ifr.  Joseph  Bxown 
to  the  defendant,  to  demand  of  Warrington  satisfaction  to  be 
entered  on  the  judgment  after  he  had  paid  the  four  hundred 
and  nineteen  pounds  thirteen  shillings  and  fiyepence.    As  he. 
Brown,  was  then  confessedly  insolyent,  why  should  he  haye 
been  so  solicitous  for  this  being  done?    This  must  be  best 
known  to  the  parties. 

It  has  been  further  contended,  on  the  part  of  the  defendants, 
that  it  is  from  the  laches  of  the  complainants  that  any  loss  has 
been  incurred  by  them;  for  had  they  giyen  notice  to  the  de> 
fendant  of  their  intention  to  demand  a  contribution  from 
Garnes's  estate  before  defendant  had  paid  the  balance  on  the 
judgment,  and  had  otherwise  disposed  of  the  whole  of  the 
assets  which  came  to  his  hands,  he  would  haye  been  prepared 
to  meet  the  demand,  but  as  they  neyer  did  so  until  he  had 
administered  the  assets,  and  as  there  was  a  lapse  of  near  six 
years  from  the  death  of  Games  to  the  time  he  paid  the  judg- 
ment, and  near  eight  years  before  the  demand  was  made,  it  is 
such  an  unreasonable  delay  and  laches  in  the  complainants  that 
they  ought  not  now  to  be  permitted  to  come  here  and  unrayel 
the  transactions  of  the  administrator,  to  his  great  inconyen* 
ience  and  detriment.  It  must  be  admitted  that  there  has  been 
some  laches  on  the  part  of  complainants,  but  we  do  not  think 
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it  such  as  ought  to  preclude  them  from  relief,  as  one  of  the 
complainants  resides  out  of  this  state,  as  all  the  parties  are  still 
idive,  and  as  the  payment  made  by  the  administrator  has  been 
to  himself  only.  Had  the  payment  been  to  a  number  of  per- 
sons, the  reli^  prayed  for  would  necessarily  haye  turned  the 
administrator  over  to  such  relief  from  the  other  creditors,  this 
court  would  have  entertained  considerable  doubt  on  the  ques- 
tion; but  as  that  is  not  now  the  case,  and  as  the  case  is  circum- 
fitanced,  we  think  the  complainants  ought  to  be  relieved. 

From  this  view  of  the  case,  and  from  the  most  mature  con- 
fiideration,  we  are  of  opinion  that  the  complainants  are  entitled 
to  be  relieved  against  the  act  of  the  defendant  Because  we  do 
not  conceive  it  to  be  one  of  those  solemn  requisites  of  law  that 
will  not  admit  of  a  revision  in  a  court  of  equity,  and  which,  if 
4K>rrected  here,  can  be  liable  to  any  kind  of  dangerous  or  even 
inconvenient  consequences;  but  on  the  contrary,  it  will  be 
opening  that  door  of  justioe  and  admitting  injured  parties  to 
the  benefits  which  the  real  equity  of  their  case  entitled  them 
to,  which  would  otherwise  be  forever  closed  against  them;  not 
only  to  their  oppression,  but  greatly  to  the  discredit  of  the 
jurisprudence  of  the  state. 

As  it  is  admitted  that  the  estates  of  Banks  and  Forsyth  are, 
and  that  Joseph  Brown  is  insolvent,  it  must  therefore  be  re- 
ferred to  the  master  to  state  what  has  been  paid  by  complain- 
ants, and  what  by  defendants  out  of  Cames's  estate;  that 
interest  will  be  allowed  on  each  payment;  that  the  amount  be 
divided  into  three  parts,  and  whatever  sum  shall  be  found  to 
have  been  paid  by  the  administrator  of  Games  less  than  his 
third  part,  be  hj  him  paid  to  the  oomplainantB,  and  that  eaoh 
party  pay  thdr  own  oosts. 


Glotxr  V.  Smith. 

OoHTBAor  fOB  Sale  or  Lakd,  Whsn  Bmbcdsdemk  —A  pmchaser  is 
entitled  to  have  a  contract  for  the  sale  of  hmd  xesdnded,  when  there 
18  a  great  deficiency  in  the  quantity  of  hmd  agreed  to  be  conveyed. 

Bill  filed  to  obtain  relief  against  a  bond  executed  by  Wilson 
Olover  on  behalf  of  his  brother  Moses,  the  complainant,  whilst 
a  minor,  on  the  purchase  of  a  tract  of  land,  formerly  the  prop- 
•erty  of  Dupont,  from  the  commissioners  of  confiscated  estates. 
:8ometime  after  the  bond  had  been  given,  Wilson  Glover  had 
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the  land  suryeyed,  and  found  it  to  contain  sixty-four  acres  of 
high-land  and  thirtynseven  acres  of  swamp  less  ihan  that  for 
which  it  was  sold.  Upon  the  discoyeiy  of  this  deficiency  GloTar 
applied  to  be  relieyed.  But  the  bond  was  put  in  suit  at  law  by 
the  defendant,  the  assignee  thereof,  whereupon  this  boll  waa 
filed. 

Lee,  Pringle  and  BuUedge,  contended  that  no  pnnciple  ia 
clearer  than  that  wheneyer  a  diminution  in  the  quantity  of  land 
sold  takes  place,  the  purchaser  has  a  right  to  a  proportionate- 
deduction  from  the  price  or  to  rescind  the  whole  contract,  ac- 
cording to  the  extent  of  the  injury  done  by  the  diminution. 
Brown's  P.  0.  89;  PUfield  t.  Moore,  P.  Wms.  192, 199;  2  Eq. 
Cas.  Ab.  20;  2  Bro.  118.  The  assignee  of  the  bond  can  stand 
in  no  better  situation  than  the  state.  It  was  passed  to  him  as 
an  old  creditor  of  Dupont,  entitled  to  be  paid  out  of  the  sale  of 
confiscated  estate;  but  he  must  take  it  subject  to  all  the  equity 
which  the  purchaser  had  against  the  estate. 

8mUh  and  Finckney,  for  the  defendant,  insisted  that  com- 
plainant had  lost  his  right  to  object  to  the  deficienoy»  as  twa 
years  had  elapsed  since  the  sale.  1  Eq.  Oas.  Ab.  25;  Prac.  in 
Chan.  206;  2  Bro.  118,  830;  that  because  title  to  two  of  th» 
lots  could  not  be  madd,  the  whole  contract  ought  not  to  bo 
rescinded. 

The  CoxTBT,  in  deliTering  the  decree,  stated  that  there  was  no- 
doubt  of  the  deficiency  in  the  quantify  of  the  land  sold  to 
GloYcr.  A  re-survey  has  shown  a  deficiency  of  sixty-four  acrea 
of  high-land  and  thirty-seven  of  swamp.  Glover  had  man- 
ifested a  desire  to  have  the  re-survey  from  the  time  of  the  pur- 
chase. The  delay  was  not  occasioned  by  his  fault,  but  that  of 
the  commissioners.  The  confiscation  act  under  which  they  pro- 
ceeded, required  the  lines  of  the  land  to  be  run,  even  before- 
the  sales.  No  re-survey  was  made  until  1788;  and  the  defi- 
ciency was  then  ascertained.  The  complainant  could  not  apply 
for  relief  until  the  disooveiy  of  the  deficiency  ascertained  that  he- 
Iiad  a  reasonable  ground  of  complaint.  As  soon  as  that  waa 
known  he  took  means  to  be  relieved.  The  bond  had  been  pre- 
viously delivered  to  defendant,  who  holds  it  for  one  of  the  cred- 
itors of  Dupont;  and  it  had  been  put  in  suit  at  law.  Complainant 
filed  his  bill  for  an  injunction  against  the  bond,  and  for  relief,  in 
January,  1789.  Great  stress  was  laid  upon  the  bonds  being  in 
the  hands  of  an  innocent  third  person,  a  creditor  of  Dupont,  to- 
whom  it  has  been  delivered  in  payment  of  the  debt  due  by  him. 
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But  under  the  ciroumstances  of  this  case,  tbat  cannot  make  any 
difference.  The  state  which  sold  the  land,  and  the  creditors  of 
Dupont  who  received  the  purchaser's  bond,  stand  in  the  shoes 
of  Dupont;  and  as  a  deficiency  in  the  land  would  have  been  a 
good  defense  against  Dupont  himself,  had  he  been  the  seller,  so 
it  will  be  against  the  creditor  who  holds  the  bond.  The  equity 
is  good  against  either;  and  the  complainant  is  entitled  to  relief. 
The  deficiency  in  the  quantity  of  the  land  is  material.  It  is  one* 
sixth  of  the  whole  quantity  sold,  and  it  takes  away  almost  all 
the  timber  land.  The  plantation  is  greatly  deteriorated  by  it. 
Mistake,  misconception  or  misrepresentation,  are  all  good 
grounds  of  relief,  and  for  this  court  to  interpose  and  even  to  set 
aside  contracts,  where  the  justice  of  the  case  may  require  that. 
In  this  case,  most  of  these  circumstances  occur.  It  makes  no 
difference  that  there  was  no  intentional  misrepresentation  on 
the  part  of  the  commissioners.  They  were  in  error  as  to  the 
quantity  of  the  tract,  and  their  representations  led  the  pur- 
dhaser  into  a  mistake,  from  which  he  should  be  released.  The 
fall  in  the  price  of  land  does  not  alter  the  case. 

It  was,  therefore,  decreed  that  the  contract  be  rescinded,  and 
that  a  perpetual  injunction  do  issue  to  stay  proceedings  at  law 
on  the  bond  given  by  Wilson  Olover,  on  behalf  of  Moses  Qlover, 
to  the  commissionerB  of  the  tieasury.  The  def endmnts  pay  costs 
of  suit. 


Sesthecaaeof /ViN^v.  VRftas.  pievioody  nportad,  for  a  dJMiBlon  upon 
a  sinBilsr  point. 


BowLxs  V.  Dbatton's  Ezkoutob& 

tLDmMsmam,  4m.} 

IdOACT,  Whbk  Ybstsd.— a  testator  bequeathed  the  hoik  of  a  laxgo 
estate  to  hia  aona,  and  made  them  hia  execaton;  be  left  a  legacy  of 
three  thousand  pounds  to  hia  daughter,  to  be  paid  on  the  day  of  her 
mairiage,  or  on  attaining  twenty-one  yean  of  age,  the  interest  of 
which  waa  to  be  paid  annually.  If  ahe  died  under  age  or  without 
iasoe,  the  legacy  waa  then  given  over  to  the  aona.  The  aona  qualified 
aa  executors,  and  poaaeased  themaelvea  of  the  whole  estate.  The  court 
had  several  timea  allowed  part  of  the  interest  to  provide  for  her  main- 
tenance during  infancy.  She  mairied  at  the  age  of  eighteen,  and  was 
not  of  age  at  the  time  the  anit  waa  brought  by  herself  and  husband  for 
the  payment  of  the  legacy.  The  oourt  held  that  the  legacy  ahonld  be 
ptid  immediately. 

CcmPOTmn  Intbbsst  Chaboxd  Ezicutobs.— Where  the  executors  were 
under  an  obligation  to  pay  the  interest  on  a  legacy  annually,  and 
44 
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retained  Bach  interest  in  their  handa,  they  shall  be  charged  with  com- 
pound  interest 

Bill  filed  to  recover  a  legacy,  atating  that  John  Drayton, 
being  seised  and  possessed  of  real  and  personal  estate,  made  his 
will  on  the  thirty-first  of  May,  1779,  by  which  he  bequeathed  to 
Snsannali,  his  daughter,  three  thousand  pounds  sterling,  to  be 
paid  her  by  his  executors,  on  or  at  the  day  of  her  marriage,  or 
when  she  should  attain  the  age  of  twenty-one  years,  and  that 
the  lawful  interest  of  said  sum  should  be  paid  to  her  annually, 
and  applied  to  her  use;  that  shortly  after,  testator  died,  leaving 
the  said  legatee  alive,  then  an  infant  of  two  years;  that  Charles, 
Thomas  and  Glen  Drayton,  the  sons,  executors  and  principal 
devisees  of  the  testator,  duly  qualified  as  executors,  and  took 
possession  of  the  estate,  amounting  to  one  hundred  thousand 
pounds  sterling;  that  on  the  tenth  March,  1795,  Susannah 
Drayton  intermarried  vrith  the  complainant,  T.  Bowles,  aud  a 
marriage  settlement  executed  securing  her  property  to  their  use 
and  the  use  of  their  issue;  that  on  or  about  March  20, 1785,  the 
court  of  chanceiy,  upon  application,  ordered  sixty  pounds  to  be 
paid  out  of  the  interest  of  the  said  legacy  (to  commence  June 
22, 1779)  for  her  maintenance,  which  allowance  was  increased  in 
September,  1790,  to  one  hundred  and  fifty  pounds  per  annum; 
that  there  is  due  the  complainants  the  sum  of  five  thousand  six 
hundred  and  eighty-seven  pounds,  including  interest;  that  de- 
mands have  been  made  for  the  payment  of  said  legacy  axid 
interest;  wherefore  relief  is  prayed. 

The  defendants  denied  that  so  large  a  sum  as  five  thousand 
six  hundred  and  eighty-seven  pounds  was  due  on  the  legacy,  for 
compound  interest  was  not  demandable  on  principle  or  the 
usage  of  the  court;  and  said  that  they  had  offered  payment  to 
complainants,  property  to  a  considerable  amount,  and  asked 
the  indulgence  of  the  court,  as  the  marriage  of  the  complain- 
ant,  Susannah,  one  of  the  conditions  upon  which  the  portion 
was  to  be  raised,  was  so  uncertain,  that  they  were  unprepared 
to  meet  the  demand. 

Of  the  questions  raised  in  the  case,  it  is  necessaiy  to  notice 
the  two  following  only:  1.  Whether  the  arrears  of  the  interest, 
on  the  legacy  of  three  thousand  pounds,  directed  by  the  will 
to  be  paid  annually,  should  be  calculated  and  paid  with  interest 
thereoD,  for  the  detention  of  the  money  f  2.  Whether  the 
complainants  are  entitled  to  have  the  legacy  raised  immediately? 

Lee,  Ooodwin,  Ford  and  Desausaure,  for  the  complainants, 
contended  that  at  the  time  of  the  application  of  Susannah  Dray* 
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ton  for  maintenance,  the  master  had  reported  what  was  due  as 
interest  on  the   legacy,  and  whereyer   the  master  states  an 
acconnt,  interest  is  allowed  on  the  balance  stated,  from  that 
time:  2  Eq.  Cas.  Ab.  629,  630;  U  Yin.  467;  1  P.  Wms.  463, 
€62,  478,  480;  1  Bro.  P.  0.  202,  666;  2  PoweU  on  Mortg.  227; 
2  Fonb.  188, 189,  428.    Bat,  independent  of  the  master's  re- 
port, the  testator's  intention  is  explicit,  that  interest  on  the 
legacy  should  be  paid  annually  to  the  use  of  his  daughter  Su- 
sannah; and  it  must  haye  been  intended  that,  if  leas  than  the 
annual  interest  was  sufficient  for  complainant's  use,  the  balance 
should  be  put  out  at  interest  to  accumulate  for  her  benefit. 
And  when  the  court  ordered  a  portion  of  the  interest  to  be  ap- 
plied for  her  use,  they  must  haye  expected  that  the  executors 
would  follow  the  directions  of  the  will,  and  if  not  inyest  the 
balance  so  as  to  carry  interest,  that  they  would  allow  interest 
upon  the  money  they  retained.    Eyen  in  cases  not  so  strong  as 
this,  the  court  has  made  executors  pay  interest  for  money  re- 
tained in  their  hands  without  absolute  necessity:  6  Bro.  P.  0. 
319;  8  Bro.  0.  0.  73,  483, 107;  1  Bro.  0.  0.  869,  480;  2  Fonb. 
184-188,  876,  877;  1  Eq.  Cas.  Ab.  288,  287;  2  Bro.  480;  2  Eq. 
Gas.  Ab.  740;  1  P.  Wms.  788;  2  P.  Wms.  21,  282;  8  P.  Wms. 
126;  1  Yem.  261;  2  Yes.  170;  Talbot,  2.    Compound  interest 
is  allowed  in  many  cases  where  it  is  reasonable:  1  Bro.  0.  0. 
440,  443;  and  the  circumstanoes  of  this  case  make  it  most  rea- 
sonable to  be  allowed.    The  payment  of  the  interest  annuaUy 
may  be  considered  as  an  annuity,  and  an  annuity  bears  interest: 
1  Salk.  166;  1  P.  Wms.  642;  3  Atk.  679;  1  Bro.  P.  0.  202, 666; 
1  Yes.  428,  429.    Indulgence  entitles  the  party,  at  whose  ex- 
pense it  is  giyen,  to  remuneration:  2  Pow.  on  Mori  220.    They 
contended  that  complainant  was  entitled  to  haye  the  money 
raised  immediately,  relying  upon  the  words  of  the  will:   1 
Wils.  140;  1  Yem.  462;  2  P.  Wms.  612;  2  Yes.  263;  1  Bro.  0. 
C.  106,  300;  2  Yes.  263;  2  Bro.  0.  C.  8;  2Eq.  Cas.  Ab.  688. 

Parker  and  BuJledge,  for  the  defendant,  argued  that  the 
cases  cited  by  complainants'  counsel  did  not  support  the  claim 
for  compound  interest,  which  they  contended  was  a  matter  in 
the  discretion  of  the  court,  and  had  been  refused  in  times  of 
public  calamity:  2  Eq.  Cas.  Ab.  611;  1  Bro.  P.  C.  626;  that  on 
account  of  the  reyolution  the  estate  could  not  meet  the  annual 
interest  on  the  legacy,  and,  therefore,  compound  interest  ought 
nut  to  be  allowed;  that  money  could  not  be  put  out  at  interest, 
and  the  interest  regularly  obtained,  so  as  to  be  put  out  again 
annuaUy,  thus  producing  compound  interest;  and  if  the  ezeo- 
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utors  shall  be  compelled  to  pay  compound  interest,  it  most  be 
on  the  ground  that  they  haTO  not  done  their  duty,  which  is  not 
prored.  They  also  contended  that  defendants  should  haye 
time  in  which  to  raise  the  money. 


Chancellor  Butxawb  afterward  deliTered  the  following  decree 
of  the  court: 

There  are  two  questions  in  this  case:  1.  Whether  interest  is 
to  be  allowed  on  the  arrears  of  interest  due  on  a  legacy  be- 
queathed by  a  father  to  his  daughter;  2.  Whether  the  portion 
bequeathed  to  the  daughter  should  be  now  raised.  The  cases 
in  the  books  say  that  this  point  rests  in  the  discretion  of  the 
court,  where  such  interest  is  not  expressly  giyen.  It  depends, 
therefore,  on  circumstances  whether  the  court  will  allow  it. 
The  case  of  Mayrant  t.  Davis  was  cited  to  show  that  the  court 
would  not  allow  more  than  simple  interest.  But  in  that  case 
the  expenses  of  the  legatees  were  nearly  equal  to  the  interest 
of  the  legacy,  and,  therefore,  there  was  no  fund  to  accumulate. 
There  are  many  cases  in  the  books  which  show  the  allowance  of 
interest  on  the  arrears  of  an  aniluity,  particularly  when  giyen  to 
a  wife  or  child.  And  this  case  has  been  assimilated  to  an  an- 
nuity, because  the  interest  of  the  portion  is  expressly  directed 
l^  tiie  will  of  the  father  to  be  annually  paid  and  applied  to  the 
maintenance,  education,  use  and  behoof  of  his  daughter.  It 
was  plainly  the  father's  intention  that  the  whole  interest  should 
be  applied  to  the  use  and  benefit  of  the  daughter;  but  as  she 
was  yery  young,  it  was  not  possible  she  could  expend  so  much. 
What  was  to  become  of  the  residue?  Surely  not  to  lie  in  the 
executors'  hands.  Bat  it  was  asked  to  whom  it  was  to  be  paid, 
as  the  infant  could  not  receiye  it,  and  giye  dischargee.  The 
answer  is  that,  if  the  executors  had  the  money,  and  had  applied 
to  this  court,  they  would  have  been  directed  what  to  do,  and 
how  to  inyeat  the  balance.  But  it  was  at  their  own  request  the 
court  suffered  it  to  remain  in  their  own  hands,  and  did  not 
order  the  interest  to  be  raised  annually,  and  the  surplus  in- 
yested  for  the  benefit  of  the  minor;  it  was  an  indulgence  granted 
to  the  executors,  because  the  estate  was  much  in  debt.  The 
executors,  therefore,  who  are  also  legatees,  come  with  an  ill 
grace,  under  these  circumstances,  and  on  the  aboye  pretense, 
to  refuse  the  allowance  of  interest  on  the  arrears  of  the  aranual 
interest  arising  on  the  legacy  or  portion;  especially  as  they 
hayo  held  and  enjoyed  the  estate  of  the  testator.  Interest  must 
be  allowed. 


Sept.  1796.]  Bowles  v.  Dratton's  ExBOomm.  693 

Deeree:  The  master  to  make  a  statement  of  the  aoooont,  al- 
lowing interest  on  the  yearly  balance  of  interest,  deducting  the 
years  of  the  war,  and  nntil  1786,  before  which  no  interest  on 
arrears  was  legally  demanded. 

On  the  second  point,  the  court  does  not  see  the  snudlest  reason 
for  not  raising  the  portion  itself.  Seyenteen  years  haye  elapsed 
since  the  testator's  death,  and  not  a  penny  is  raised.  Defend- 
ants haye  had  great  indulgence.  The  suggestion  of  the  doubt 
whether  complainant  would  eyer  be  entitled  to  receiye  her 
legacy,  is  not  of  sufficient  weight  to  induce  the  court  to  delay 
the  payment.  One  of  the  eyents,  that  of  marriage,  has  occurred 
upward  of  two  years.  It  is  time  the  portion  was  raised.  But 
as  the  sum  is  considerable,  the  court  will  direct  that  it  shall  be 
raised  by  installments. 

Decreed  that  defendants  pay  to  complainaatB  on  the  first  day 
of  March  next,  one-half  of  the  principal  and  interest  bequeathed 
to  his  wife  by  her  &ther,  which  the  master  shall  report  to  be 
now  due,  wiUi  interest  thereon;  and  the  remaining  moieiy  shall 
be  paid  on  the  first  of  Ifarbh,  1798,  with  interest.  Costs  to  be 
paid  out  of  the  estate  of  the  tesCator. 
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Ludlow  t;.  Gill. 

[H.  Omiuji,  at.] 
OORTSTAVCI  WITH    NOTICE   OF    PBIOB   ONB   FBAVDULIHT^— AIHmVB  » 

peiwm  takes  a  con'reyanoe  with  notice  of  a  prior  uniecoided  eon^ej- 
anoe  of  the  aaine  title,  it  shall  be  deemed  fraudQlent  as  against  th*- 
owner  of  sach  prior  onreooided  title. 

EjioiMmrr  for  lands  originally  granted  to  one  H.  Wentworth, 
who  conyeyed  to  G.  Alexander,  the  ninth  of  April,  1767,  and 
he  to  Ludlow,  sixth  of  June,  1767.  Wentworth's  deed  to  Alex- 
ander waa  proTed  and  recorded  the  twelfth  of  May,  1787,  and 
also  the  deed  to  Ludlow,  which  appeared  in  CTidenoe  on  behalf 
of  the  plaintiff. 

On  the  part  of  the  defendant,  a  deed  was  produced  from  Went- 
worth  to  one  Bean,  dated  twenty-eighth  December,  1780,  which, 
was  soon  after  acknowledged  and  recorded. 

It  was  proved,  on  the  part  of  the  plaintiff,  that  Bean,  and  the- 
purchasers  under  him,  had,  some  time  before  Bean's  purchase- 
from  Wentworth,  full  and  repeated  notice  of  Ludlow's  title  from 
Wentworth,  through  Alexander. 

It  was  insisted  that,  under  the  statute,  the  legal  title  was  in 
the  yendees  of  Bean,  his  deed  having  been  first  recorded. 

The  Chief  Justice,  N.  CmpiiAN,  in  his  charge  to  the  jury ,  gave 
it  as  his  opinion,  in  which  Judge  Enight,  the  other  judge  pres- 
ent, agreed,  that  though  Bean  had  taken  advantage  of  the  legal 
form  required  by  statute,  in  first  registering  or  recording  his 
deed,  yet,  as  both  Bean  and  his  vendees  had  notice  of  Ludlow'a 
titie,  which  was  an  equitable  one,  the  whole  is  fraudulent 
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against  Ludlow;  that  it  would  be  misGhieyouB  to  allow  such 
fraudtdent  acts  to  prevail  in  a  court  of  law,  only  to  turn  the 
parties  oyer  to  a  court  of  equity,  where  they  wotdd  be  immedi- 
ately set  aside. 

Fraud,  if  fully  proved,  invalidates  eveiy  transaction,  as  well 
at  law  as  in  equity.  Nor  can  a  man  validate  a  fraudulent  act  by 
bringing  it  under  the  letter  of  a  statute,  any  more  than  under 
the  letter  of  a  rule  of  the  common  law.  Had  there  been  a  bona 
fide  sale  in  this  case  to  third  persons,  without  notice,  it  might 
have  had  another  consideration. 

The  jury  found,  accordingly,  for  the  plaintiff. 


In  the  case  of  Morrimm  v.  ShaUuekf  N.  Chip.  19,  in  this  coort,  it  was 
held  that  a  purchaser  of  title  to  landa  under  an  nnregistered  deed,  with 
full  knowledge  of  title  nnder  a  sabseqnent  recorded  deed,  originally  ob- 
tained by  fraud  and  with  notice  of  the  prior  title,  but  transferred  to  a  honajide 
purchaser  for  a  valuable  consideration,  without  notice,  has  no  remedy  in 
his  own  name  against  the  party  charged  with  notice.  The  doctrine  of  this 
ease  is  now  well  established,  and  wherever  there  is  actual  notice  given,  it 
will  amount  to  the  same  knowledge  as  the  constructive  notice  given  by  are- 
corded  conveyance.  See,  as  confirming  this:  Aveni  v.  Reedy  2  Stew.  488;  Ohio 
Ins.  Co.  V.  Ledyard,  8  Ala.  866;  CfaUandy.  Jaokman,  26  CaL  79;  BurkhaUer 
V.  Eelor,  25  Ga.  55;  Morrison  v.  KeUy,  22  IlL  610;  Rosa  v.  Hole,  27  Id.  104; 
Becteoner  v.  Edmunmm,  5  Ind.  393;  Butler  v.  Stevens,  26  Me.  484;  Sogers  v. 
Jones,  8  N.  H.  264;  Stevens  v.  Morse,  47  N.  R  532;  Den  ▼.  McKnight,  11 
N.  J.  L.  885;  Jackson  v.  Leek,  19  Wend.  839;  Stewart  v.  TTum^ason,  3  Yt 
255;  Coriiss  v.  Corliss,  8  Id.  473;  Smith  v.  HaU,  28  Id.  864  And  a  convey- 
ance taken  with  notice  of  a  prior  title  is  regarded  as  fraudulent  as  against 
the  owner  of  such  title:  Bush  v.  Oolden,  17  Conn.  594;  Porter  v.  Seoey,^  43 
Me.  519;  Dey  v.  Dunham,  2  Johns.  182;  Shnmons  v.  Murray,  16  N,  H.  385. 

In  order  to  give  a  superior  right  to  one  under  a  subsequent  recorded  con- 
veyance, without  notice  of  a  prior  unreoorded  title,  it  is  neoeseaiy  that  he 
should  be  a  bonajide  purchaser,  for  a  valuable  oonsideration:  Nolen  v. 
Owyn,  16  Ala.  775;  WaUaee  v.  Moody,  26  CaL  387;  Blighty.  Banks,  6  T.  B. 
Mon.  192;  Stone  v.  BartleU,  46  Me.  438;  WhUtemore  v.  Bean,  6  N.  H.  47; 
Jackson  v.  Walsh,  14  Johns.  407. 

It  is  well  settled  that  a  purchaser  without  notice  from  one  having  notice 
of  a  prior  unrecorded  conveyance,  takes  a  good  title:  TruU  v.  Bigdow,  16 
Mass.  406;  BrackeU  v.  RidUm,  54  Me.  426;  MaUory  v.  Stoddre,  6  Ala.  801; 
Lee  V.  Colo,  27  Ga.  637;  Truhuik  v.  Peoples,  3  Id.  446. 

But  the  practical,  and  ordinarily  the  difficult,  question  is,  to  determine 
what  shall  be  considered  as  notice,  when  the  party  shall  be  deemed  affected 
with  knowledge  of  an  outstanding  unrecorded  title.  One  Iwiding  rule  i» 
that  knowledge  of  such  facts  as  should  put  a  party  on  inquiry  is  sufficient 
as  actual  notice.  So  it  is  held  that  where  notice  of  title  has  been  directly 
brought  home  to  a  party,  it  supplies  the  place  of  a  registry  of  that  title; 
and  although  this  knowledge  has  not  been  directly  brought  home  to  such 
party,  it  may  be  inferred  from  the  circumstances  of  the  case:  Smith  v. 
Lambeth,  15  La.  An.  566;  Warren  v.  SweU,  31  N.  H.  332;  Hawldnson  v. 
Barbour,  29  IlL  80;  Merrill  v.  Ireland,  40  Me.  569.    Such  circumstances  as 
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conveying  notice  is  a  question  for  a  jnry,  and  the  notice  mnst  be  atrictly 
proved:  Chiles  v.  dmley,  2  Dona,  Ky.  '21;  MaupmY.  Emmons^  47  Mo.  304; 
SchuU  V.  Large^  6  Barb.  373;  Sogen  t.  Wiky^  14  III  65;  Emmons  v.  J/«r- 
ray,  16  N.  H.  385;  McMschan  t.  <?ri^,  3  Pick.  149;  NuU  t.  NvU,  41  N.  H. 
60.  It  Lb  held,  however,  as  a  question  of  law,  that  possession  under  a  claim 
of  title  amounts  to  oonstructive  notioe:  WaUBma  v.  Edwards,  23  Tex.  443. 
So  in  Coleman  v.  BarUew^  27  N.  J.  L.  359,  tho  court  say:  "The  only  ques- 
tion is  whether  the  possession  of  the  premises  by  the  defendant  operated  as 
a  oonstructive  notioe  of  his  title  to  the  judgment-creditor.  It  is  well  set- 
tled under  the  registry  acts  that  implied  notice  will  be  equally  effisctive 
with  direct  and  positive  notioe,  and  that  possession  by  the  grantee  is,  or 
may  be,  constructive  notioe  of  the  existence  of  a  prior  unregistered  deed. 
But  the  possession  must  be  actual,  distinct  and  unequivocal  It  must  more- 
over be  visible,  and  manifested  by  notorious  acts  of  ownership,  such  aa 
would  naturally  be  observed  and  known  by  others."  In  Rupert  v.  Mark^  15 
EL  640,  the  court  holds  this  language:  "Where  the  purchaser,  under  an 
nniegistered  conveyance,  is  in  the  open  and  visible  possession  of  the  prem- 
ises, it  is  deemed  sufficient  notice  to  protect  him  against  a  subsequent  pur- 
ehaser,  and  to  chaige  the  latter  with  knowledge  of  his  title.**  To  the  same 
point:  Troup  v.  HurWuH^  10  Barb.  854;  Ta/^y.  Lowmstein,  60  Miss.  278; 
PhUUpsY.  puts,  78 m.  72. 

There  are  dedsions  which  deny,  as  a  matter  of  law,  that  open  possession 
will  amount  to  constructive  notioe;  as  Hamis  v.  AmM,  1  B.  L  126^  where 
it  is  bald  that  an  open  and  continned  possession  of  land  l^  a  person  hav- 
ing an  unieemded  deed,  and  fti^imlng  the  land  as  his  own*  is  not  pcesnmp^ 
tive  notiee  of  the  existence  of  such  a  deed  to  a  sabsequent  pmchaser;  and 
■ae  Bogtn  v.  Jmms^  8  N.  H.  264. 


Rhodes  v.  Biblet. 

pi.  obdkav.  Ms  b.  a  id.  QBv.n.1 

Pabol  Etidxkcb  6HOWINO  Natubb  OF  Indobsbhbrt.— Ill  an  aotkm 
|yy  the  indorsee  of  a  promissory  note  against  the  payee  aa  indoner, 
parol  evidence  Is  admissible  on  the  part  of  the  defendant  to  prove  that 
he  placed  his  name  on  the  note  in  blank  for  the  purpose  of  enabling  a 
party  to  whom  he  delivered  the  note  to  collect  it  for  the  benefit  of  the 
defendant,  although  this  party  sold  the  note  to  the  plaintU^  who  filled 
up  the  indoisement  to  himself. 

Aonov  on  the  case  ^7  <ui  indoxsee  against  the  indoner.  On 
the  twenty-fourth  day  of  May,  1774^  one  Parker  made  and 
delivered  his  note  to  the  defendant  for  the  sum  of  fif fy-three 
pounds  twelve  shillings  and  twopenoe,  payable  in  beef,  pork, 
etc.  Afterward,  on  the  same  day,  the  defendant  indorsed  the 
note  to  the  plaintiff  for  value  reoeived. 

The  note,  with  the  indorsement,  was  produced  and  read.  It 
was  proved  that  Parker  died  insolvent  about  the  year  1778. 
The  defendant's  counsel  stated  and  offered  to  prove  that  in  the 
year  1781  the  defendant  employed  one  Pomroy  to  bring  au 
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action  on  fhe  note  against  one  Ghrant,  aa  executor,  in  his  own 
wrong  on  the  estate  of  Parker,  as  Grant  had  married  Parker's 
widow  and  taken  the  estate  without  administering;  and  that 
Hisley's  name  was  then  put  on  the  note  for  the  purpose  of  fill- 
,  ing  up  a  power  of  attorney;  that  a  suit  was  begun  against 
Chrant,  who  afterward  settled,  paid  Bislej  about  tweniy  pounds 
and  took  up  the  note;  that  Grant  transferred  the  note  to  a 
party,  and  the  latter  to  the  plaintiff,  who  filled  up  the  indorse- 
ment to  himself,  and  brought  the  present  action;  and  the 
defendant  had  nerer  heard  of  fhe  note  since  the  year  1781, 
when  Grant  took  it  up. 

It  was  objected  that  if  a  note  be  indorsed  in  blank,  the 
indorser  cannot  be  allowed  to  prove  it  was  intended  for  some 
other  purpoee,  and  not  to  make  him  liable,  especially  when  it 
comes  into  the  hands  of  a  third  person;  and  as  authority  was 
cited:  Ewnqtrford  y.  Thamipntm^  Eirby,  898. 


By  OouBT.  Eirby's  reports  are  not  to  be  dted  as  authorilj 
here,  nor  axe  the  determinations  of  courts  in  other  states;  but 
you  may  cite  their  reasons. 

After  a  full  hearing  on  the  objection  fhe  court  were  of  opin- 
ion (PnHB,  J., dissenting)  that  the  eridence  should  be 


i  • 


Ohbf  Jubxiob.  I  have  never  been  satisfied  with  those  de- 
cisions which  introduce  an  arbitraiy  custom  to  bind  a  man  con- 
trary to  his  express  agreement  and  the  real  equity  of  fhe  case. 
If,  however,  such  customs  haye  generally  prevailed  in  a  state, 
have  been  authorized  by  judicial  decisions,  and  property  be 
involved  in  their  continuance,  they  ought  not  to  be  rashly 
shaken.  In  this  state,  I  apprehend,  such  custom  as  is  here 
contended  for  has  not  generally  prevailed.  There  have  been 
no  leading  decisions  in  the  courts  of  law  on  fhe  point.  The 
matter,  therefore,  lies  open  to  investigation. 

It  is  said,  if  a  man  sign  his  name  blank  on  a  note,  which  he 
transfers,  the  indorsee  may  fill  it  up  with  a  power,  or  a  general 
indorsement,  for  value  received;  and  from  the  nature  of  the 
transaction,  the  indorser  shall  be  bound,  and  that  he  shall 
never  controvert  the  right,  notwithstanding  any  agreement 
made  at  the  time  of  the  transfer.  We  lay  aside  custom,  and  go 
on  the  footing  of  conmion  justice  between  the  parties.  A.  sells 
a  note  to  B.,  and  to  enable  B.  to  recover  of  the  maker,  in- 
dorses his  name  in  blank  on  the  note.  At  the  same  time  it 
iairly  agreed  that  B.  shall  risk  the  ability  of  the  maker  of  the 
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note,  and  shall  on  his  failure  have  no  demand  on  A.  Li 
case  A.  is  in  common  jastioe  and  honesty  nnder  no  obligation 
to  B.  on  failure  of  the  maker.  Nay,  B.  cannot,  with  good  con* 
science,  demand  anything  of  A.  The  indorsement,  though 
filled  up  by  the  indorsee,  may  be  prima  facie  eyidence  of  an 
obligation  on  the  indorser;  but  it  is  oixij  prima  facie  eridence, 
and  in  justice  should  be  allowed  to  be  controyerted.  What 
ought  to  be  dedsiye  in  this  case  is,  that  if  the  indorsee  make 
use  of  the  indorsement  contrary  to  agreement,  to  the  damage  of 
the  indorser,  he  is  answerable  in  damages.  This  has  been 
clearly  decided  in  Great  Britain,  where  the  negotiation  of  notes 
is  carried  to  its  greatest  length.  This  was  the  great  i>oint  de- 
cided in  the  case  of  ifoses  v.  Macpherlan,  2  Burr.  1006;  S.  C.  1 
Black,  219.  Moses  indorsed  four  notes  to  Macpherlan,  under 
a  special  agreement  that  Macpherlan  should  indemnify  him 
against  all  the  consequences  of  such  indorsement.  [But  thi» 
agreement  was  in  a  separate  memorandum.]  Macpherlan 
brought  his  actions  on  the  seyeral  indorsements  against  Mosea 
in  an  inferior  court.  The  court  refused  to  hear  evidence  of  the 
agreement,  and  gave  judgment  against  Moses,  who  thereupon 
brought  his  action  against  Macpherlan  to  recover  back  the 
money  so  unjustly  recovered.  And  it  was  solemnly  determined 
that  an  action  well  lay.  This  is  to  say,  the  indorser  in  sucb 
case  is  holden,  and  he  is  not  holden.  The  evidence  which 
could  not  be  admitted  to  save  him  from  an  unjust  payment 
could  be  admitted,  and  thought  amply  sufficient  in  another 
action  to  recover  back  the  identical  money.  However,  it  was 
observed  by  Lord  Mansfield,  in  that  action,  that  the  inferior 
court  did  right  in  not  going  into  the  collateral  agreement, 
otherwise  they  might  have  gone  into  matters  which  exceeded 
their  jurisdiction.  This  reason  seems  to  imply  that  a  superior 
court  might  and  would  have  gone  into  the  whole  matter. 

Let  us  now  consider  the  nature  of  the  transaction,  asit  stands 
between  the  original  indorser  and  the  subsequent  indorsees. 
And,  in  considering  this  point,  I  shall  not  feel  myself  bound  by 
foreign  precedents,  but  by  the  principles  of  the  common  law, 
which  are  fhe  principles  of  common  justice,  as  they  apply  to 
the  general  circumstances  and  situation  of  this  commonwealth. 
Li  Great  Britain,  they  consider  the  indorsee  as  giving  credit  as 
much  to  eveiy  prior  as  to  his  immediate  indorser.  This,  it  is 
said,  is  established  by  the  course  of  trade,  and  is  for  the  benefit 
of  commerce.  This  is,  at  least,  problematical.  But  as  this 
state  is  not,  and,  from  local  situation,  cannot  be  greatiy  com«> 
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mercialy  this  may  be  laid  out  of  the  question.  The  case  then 
will  stand  thos:  A.  sells  a  note  to  B.»  at  the  risk  of  the  pur- 
chaser, and  indorses  it  in  blank.  In  this  case,  it  is  unconscion- 
able in  B.y  on  failure  of  the  maker  of  the  note,  to  demand  the- 
money  of  A.  But  B.  has  sold  the  same  note,  still  indorsed 
blank,  toO.  The  question  is,  whether  B.  can  give  a  greater 
light  than  he  had  himself.  A.'s  name  is  on  the  note;  this  may 
prove  that  B.,  the  possessor,  has  a  right  to  use  or  sell,  and 
nothing  more,  independent  of  the  custom.  0.  contracts  with. 
B. ;  to  B.  he  ought  to  look  for  the  right  which  he  purchases, 
whether  it  be  a  right  against  the  maker  only,  or  whether  A. 
is  to  warrant  in  case  tlie  maker  shall  fail.  If  B.  deceivefr 
0.,  he  alone  shall  be  answerable.  The  fraud  of  B.  ought 
not  to  injure  A.  Let  each  trust  where  he  contracts.  Caveat 
emptor^  "  Beware,  purchaser  T' may  with  great  justice  be  ap- 
plied to  this  case.  The  same  hard,  technical  reasoning  has  pre- 
vailed, in  some  laws,  against  the  maker  of  a  n^otiable  note  in. 
the  hands  of  an  indorsee,  where  a  payment  not  minuted  on  the 
note  has  bee^  made  before  the  transfer.  But  in  some  of  the* 
neighboring  states  the  same  principles  of  common  justice  which 
I  now  go  upon  have  prevailed  on  this  point.  The  courts  have* 
made  it  a  rule  to  allow  all  payments  homa  fide  made  before  the^ 
transfer,  or  rather  before  notice;  and  the  indorsee  must  look  ta 
the  indorser  for  so  much.  This  differs  only  in  name;  the^ 
reasons  go  the  whole  length  of  the  present  case.  The  evidence- 
ought  to  be  admitted. 

As  to  the  other  point,  of  a  long  time  having  elapsed  without 
notice  given  to  the  indorser,  it  is  on  the  part  of  the  plaintiff  to- 
prove  due  diligence  and  reasonable  notice  of  failure.  It  is  not 
in  the  present  question. 

Verdict  for  the  defendant. 


Ev£BTs  V.  Brown. 

(1 D.  CamuH,  9d.] 

COKSTBUCmoN  OF  CoVEhAKT  IN  DEED. — ^A  oovenant  in  a  deed  convey-- 
iDg lands  in  these  words:  "That  said  £.  shall  hold  the  premiBes,  so 
that  neither  I,  the  said  B.,  my  heirs,  or  assigns,  or  any  person  claim- 
ing in  or  under  me,  or  them,  or  nnder  New  Hampshire,  shall  ever 
have  any  right,  title,  interest  or  demand  thereto,  but  shall,  by  this- 
deed,  be  forever  barred  and  excluded,"  is  not,  in  legal  effect,  a  coven* 
ant  of  seisin,  or  a  covenant  of  warranty. 
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Breach  of  Cotenaht.— To  show  a  breach  of  this  oorenant^  an  eviction 
need  not  be  pioTed,  as  in  an  action  on  a  covenant  of  wanantj,  nor  is 
it  broken  by  a  dormant  title  not  set  up  against  the  pnrchaaer;  bat«  if 
a  penon  be  in  poeseasion  holding  title  nnder  New  Hampahire  advene 
to  that  of  the  plaintiff,  it  is  a  breach  of  the  ooyenant. 

AoTxoH  of  covenant  on  a  deed  of  baigain  and  sale  made  by 
the  defendant  to  the  plaintiff  for  five  hundred  aeree  of  land  in 
the  town  of  Castleton,  batted  and  boooded,  for  the  considera- 
tion of  ninety-five  pounds,  dated  November  16,  1774.  The 
covenant  was  that  the  said  £.  should  hold  the  premises,  etc.,  so 
that  neither  the  said  B.»  his  heirs  or  assigns,  or  any  person 
claiming  under  him  or  them,  or  under  New  Hampshire,  should 
ever  have  any  right,  title,  interest  or  demand  thereto,  but 
should,  by  the  said  deed,  be  forever  barred  and  excluded. 

It  was  alleged  as  a  breach:  1.  That  at  the  time  of  the  said 
bargain  and  sale,  the  premises  were  not  the  propety  of  Brown; 
2.  That  he  had  no  right  to  sell;  8.  That  he  was  not  seised  of 
the  premises,  but  that  some  person  or  persons,  unknown  to  the 
plaintiff,  were  seised  thereof,  and  that  such  person  or  persona 
claimed  title,  and  were  duly  seised  under  a  titte  derived  from 
New  Hampshire. 

The  defendant  denied  the  breach  of  the  ooveuant  as  alleged, 
and  upon  this  issue  was  joined^ 

IKUer,  for  the  plaintiff,  produced  and  read  a  deed  from  the 
defendant  to  the  plaintiff,  as  stated  in  the  dedaxation.  It  was 
not  attempted,  he  said,  to  show  an  ouster  of  the  plaintiff,  but 
to  show  that  there  was  a  grant  of  the  town  of  Castleton,  in 
which  the  premises  were,  to  a  number  of  proprietors,  and  that 
the  premises  had  never  been  severed  or  set  off  to  the  defendant, 
nor  to  any  person  under  whom  he  claims;  that  one  of  the  pub- 
lic rights  granted  in  that  town  to  the  first  settled  minister  had 
been  surveyed  on  a  part  of  this  five  hundred  aoree,  and  that 
there  were  persons  in  possession  claiming  title  adverse  to  that 
of  the  defendant. 

2).  Okipman,  for  the  defendant,  objected  that  this  covenant 
was  in  its  nature  and  effect  a  covenant  of  wanaaty,  and  that  a 
hreach  of  it  cannot  take  place  but  bj  eviction,  or  what  is  tanta- 
mount. 

For  the  plaintiff,  it  was  answered  that  this  covenant  was 
similar  to  a  covenant  of  seisin;  and  would,  therefore,  be  suffi- 
cient, in  order  to  show  a  breach,  to  prove  that  some  person 
held  under  an  adverse  title,  against  which  the  defendant  had 
covenanted,  and  was  in  possession. 
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The  OoDBT,  however,  were  of  opinion  that  this  was  not  alto- 
gether in  the  nature  of  a  covenant  of  warranty,  and  that  it 
would  be  sufficient  for  the  plaintiff  to  show  that  some  person 
held  the  premises  by  a  title  adverse  to  that  conveyed  by  the 
defendant  in  his  deed,  within  the  words  of  the  covenant. 

The  plaintiff's  counsel  then  produced  and  read  a  charter  of 
the  town  of  Castleton,  from  the  governor  of  New  Hampshire 
to  sixty  proprietors,  dated  twenty-second  September,  1761, 
and  further  offered  in  evidence  a  survey  of  the  land  described 
in  the  aforesaid  deed,  or  a  part  of  it,  for  the  minister's  right, 
and  depositions  to  prove  that  such  survey  had  been  made. 

The  GouBT  was  of  opinion  that  the  survey  could  have  no  effect, 
unless  it  had  been  made  in  pursuance  of  a  regular  and  legal 
division  of  the  town,  which  can  only  be  shown  by  the  pro- 
prietors' recorda 

The  plaintiff's  counsel  then  offered  to  prove,  that  at  the  time 
of  the  sale  of  the  land  to  the  plaintiff,  dated  the  sixteenth  of 
November,  1774,  there  was  no  division  of  the  town;  therefore, 
the  proprietors  will  appear  to  be  seised  and  in  possession  by 
virtue  of  their  title  under  New  Hampshire,  adverse  to  that  sup- 
posed to  have  been  conveyed  by  the  defendant. 

The  CouBT  were  of  opinion  that  it  was  not  pertinent  to  give 
such  negative  proof;  and  the  Omsr  JusnoB  observed,  that  the 
proof  as  it  now  stood  is  of  an  undivided  tovnuship  of  land.  The 
plaintiff  may  show  a  legal  division,  and  that  the  land  described 
in  his  deed  from  the  defendant  was  legally  divided  to  some 
other  proprietor,  in  opposition  to  his  claim,  under  the  defend- 
ant's deed,  which  would  prove  a  breach.  Or  the  defendant 
may,  in  his  opinion,  be  permitted  to  show  himself  a  proprietor, 
and  that  in  the  division  the  land  in  question  was  severed  to  the 
plaintiff  under  his  title;  in  which  case  there  could  be  no  breach, 
as  it  related  to  a  title  under  New  Hampshire.  But  this  would 
be  proper  only  to  rebut  the  plaintiff's  evidence. 

The  counsel  for  the  defendant  offered  to  prove  that  the  de- 
fendant was  owner  of  several  proprietors'  shares  in  the  town  of 
Castleton.  To  this  there  was  an  objection,  and  the  court  were 
of  opinion  that  it  could  have  no  effect,  unless  a  division  could 
also  be  shown  by  which  it  should  appear  the  land  ia  question 
had  been  divided  as  to  the  defendant's  rights;  and  that  the  de* 
fendant  would  have  a  right  to  fortify  himself,  if  he  was  able,  by 
proprietorship  and  division. 
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The  ooimBel  for  defendant  then  offered  to  prove  that  the 
plaintiff  had  sold  part  of  the  five  hundred  acres  to  one  Landon, 
whose  estate  had  been  legally  confiscated  to  the  state,  and  the 
land  he  had  so  purchased  of  the  plaintiff  was  sold  as  Landon's 
estate,  bj  a  commissioner  of  the  state  to  one  D.,  who  now  holds 
the  same.  A  deed  was  then  read  from  the  plaintiff  to  Land  on 
H^f  this  parcel  of  one  hundred  acres,  dated  the  tenth  of  June, 
1776,  and  a  copy  of  the  records  of  the  court  confiscating  the 
-estate.  A  deposition  was  then  offered  to  prove  that  the 
aaid  one  hundred  acres  was  sold  by  a  commissioner  t6  D. 

By  GoxjBT.  It  is  necessaiy,  firsts  to  show  the  api>ointment  of 
the  commissioner,  either  by  a  record  of  his  appointment  or  hia 
•commission,  and  to  show  Uie  sale  by  his  deed.  Nothing  short 
^f  that  can  be  admitted. 

Objpman,  0.  J.,  in  his  chai^ge  to  the  jury,  after  stating  the 
evidence,  observed:  In  the  determination  of  this  cause,  it  will 
be  necessary  to  fix  the  true  construction  of  the  covenant  con- 
tained in  the  deed  from  the  defendant  to  the  plaintiff,  the  words 
of  which  are:  *'  To  have  and  to  hold,  etc.,  so  that  the  said  B. , 
my  heirs  or  assigns,  nor  any  person  daiming  under  New  Hamp- 
shire, shall  ever  have  any  right,  title,  interest  or  demand  thereto, 
but  shall,  by  these  presents,  be  forever  barred  and  exdaded." 

It  is  not  precisely  a  covenant  of  warranty,  nor  is  it  a  covenant 
•of  seisin;  yet  it  partakes  of  the  nature  of  that  covenant,  so  that, 
within  certain  limits,  it  is  an  engagement  against  every  existing 
xight,  title,  etc.,  paramount  and  adverse  to  the  title  sapposed 
to  have  been  conveyed  by  the  defendant,  although  the  same 
may  never  have  been  exercised  or  prosecuted  to  the  actual  dis- 
turbance of  the  plaintiff.  The  plaintiff  has  proved  that  the 
township  of  Castleton,  in  the  year  1761,  was  granted  to  sixty 
proprietors  as  tenants  in  common.  No  division  appears  to  have 
been  made,  either  before  or  since  the  defendant's  sale  to  the 
plaintiff;  so  that  there  appears  to  be  an  adverse  title  in  the  pro- 
prietors under  the  New  Hampshire  grant.  For  if  the  defend- 
ant should  appear  to  have  the  right  of  one  or  more  of  those 
tenants  in  common,  yet,  before  a  legal  division  or  partition,  he 
•could  not,  as  against  the  other  tenants,  sell  and  convey  the  title 
to  any  particular  tract  by  metes  and  bounds.  This  is  giving 
the  covenant  the  construction  of  a  covenant  of  seisin,  which  the 
parties  seem  to  have  avoided  in  drawing  the  deed. 

On  the  other  hand,  for  the  defendant,  it  is  contended,  that 
this  covenant  must  have  the  construction  of  a  covenant  of  war- 
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ranty.  That  it  amonnts  to  a  coyenant  against  the  exercise  of 
«n  adverse  right,  etc.,  derived  under  the  defendant,  his  heirs  or 
■assigns,  or,  nnder  New  Hampshire  by  any  person,  to  the  actual 
prejudice  of  the  plaintifiTs  right.  That,  of  course,  nothing 
*ehort  of  the  exercise  and  prosecution  of  such  adverse  right, 
•operating  as  an  actual  ouster  of  the  plaintiff's  right  in  the 
.granted  premises,  can  prove  a  breach  of  the  covenant. 

In  construing  covenants,  we  should  endeavor  to  discover  the 
irae  meaning  of  the  parties  to  the  contract,  and  this  we  must 
•collect  from  the  contract  itself,  giving  due  weight  to  all  the 
operative  words  connected  with  the  covenant.  Considering  it 
in  this  connection,  it  seems  to  me  that  the  true  construction  of 
the  covenant  is,  that  the  defendant,  in  his  deed  of  conveyance, 
^covenanted  against  every  right,  title,  etc.,  nnder  him,  his  heirs 
tmd  assigns,  or  tmder  the  New  Hampshire  grant,  whereby  any 
person  diould  actually  defeat,  in  whole  or  in  part,  the  plaintiff's 
title  as  derived  from  the  defendant,  and  there  was  no  view  of 
engaging  against  any  dormant  right,  title,  or  claim,  unless  put 
in  exercise  to  the  prejudice  of  the  plaintiff's  claim.  To  this 
<K)nstruction  we  are  led  by  attending  to  the  concluding  words 
of  the  covenant,  in  connection  with  what  precedes:  ''  But  shall 
be  by  these  presents  forever  barred  and  excluded."  This,  it 
eeems  to  me,  qualifies  the  generality  of  the  covenant,  and  lim- 
its it  to  extend  to  adverse  rights,  etc.,  exercised  or  prosecuted, 
not  to  those  which  are  suffered  to  lie  forever  donnant,  so  that 
there  can  be  no  opportunity  of  determining  whether  they 
might  be  barred  and  excluded  by  the  defendant's  deed  or  not. 
Upon  this  construction,  these  words  will  operate  agreeably  to  a 
Icnown  rule  in  the  construction  of  covenants,  that  the  generality 
of  a  covenant  may  be  restrained  by  particular  expressions. 
These  last  words  must  have  this  effect,  as  it  appears  to  me,  or 
be  considered  as  mere  surplusage.  The  covenant  then  will  have 
merely  the  effect  of  a  covenant  for  quiet  enjoyment,  under  oer- 
iain  limitations. 

If  we  take  this  to  be  the  true  construction,  the  plaintiff  has 
not  shown  a  breach  of  the  covenant;  for  nothing  appears  but 
that  the  plaintiff,  or  those  who  derive  through  him  or  his  title, 
BtiU  hold  and  enjoy  the  land  deecxibed  in  the  deed  from  the 
•defendant. 

Verdict  for  the  defendant. 
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Drury  V.  Shumway. 

[1  D.  OmruAM,*  110.] 

Bbbach  of  Covenant  of  Warbantt.— A  covenant  of  wamntj  in  a 
conveyance  of  land  is  broken  when  a  final  judgment  in  ejectment  ia 
rendered  against  the  grantee,  although  the  grantee  continue  in  poeoeo 
sion  of  the  land  under  a  eubeequent  purchaser. 

Damages  fob  Breach  of  (Covenant  of  Wabbanty.— In  an  action  for 
a  breach  of  a  covenant  ci  wananty,  it  is  a  general  rule  that  thoTalne^ 
of  the  land  at  the  time  of  eviction,  with  interest  from  the  time  the 
judgment  of  eviction  was  rendered,  is  the  measure  of  damages;  but 
there  are  exceptions  to  this  rule. 

Sit-off  in  Action  fob  Damages.— In  a  case  where  the  plaintiff  in  en- 
action for  damages  on  the  covenant  of  warranty  had*  on  eviction,  re- 
covered from  the  plaintiff  in  ejectment  a  certain  sum  for  improve- 
ments, that  sum  will  be  deducted  from  the  value  of  the  land  in  enwees 
ment  of  damages. 

Action  on  a  covenant  of  warranty  in  a  deed  of  conTeyanoe- 
from  the  defendant  to  the  plaintiffs  intestate,  conveying  two- 
hundred  and  twenty  acres  of  land. 

It  appeared,  on  the  trial,  that  after  the  death  of  the  plaintifTa 
intestate,  Strong,  the  administrators,  under  an  act  of  the  legis- 
lature, sold  the  said  two  hundred  and  twenty  acres  of  land  to- 
one  E.  E.,  and,  in  the  year  1789,  one  Maxwell  recovered  a  judg- 
ment against  the  said  E.  E.,  in  an  action  of  ejectment  for  the- 
same  land,  under  an  adverse  title.  E.  E.  was,  by  law,  entitled 
to  betterments  on  the  land,  and  on  a  bUl  filed  reoovered  of  Max- 
well one  hundred  and  twenty  pounds. 

It  was  stated  by  the  counsel  for  the  defendant  that  Maxwell 
had  never  taken  out  a  writ  of  possession  on  his  judgment,  and 
that  E.  E.  had  continued  to  possess  the  land,  and  had  acquired 
a  good  title  under  a  sale  for  the  collection  of  a  certain  taxt 
wherefore,  it  was  contended  that  it  never  had  been,  and  could 
not  be,  an  actual  ouster  of  any  person  claiming  under  the  title' 
derived  from  the  defendant. 

The  CouBT,  however,  were  of  opinion  that  the  judgment  in  the- 
action  of  ejectment,  which  was  against  the  title,  was  a  sufflcieni 
breach  of  the  covenant  of  wananty  to  support  this  action,  and 
that  it  was  no  prejudice  to  the  defendant  that  E.  E.  had  not 
suffered  himself,  after  the  judgment,  to  be  put  out  of  possession, 

*For  ottMT  oases  tern  Ihs  Afsl  Tolvms  of  D.  CblpBaB,  sm 
Amcrtcan  DediiODS. 
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or  had  purchased  the  real  title  to  the  land.  The  oovenant  was 
broken  by  the  vendor  failing  to  defend  the  title  on  the  final 
trial. 

It  was  contended  bj  the  counsel  for  the  plaintiff,  that  the 
plaintiff  was  entiUed  to  recover  the  value  of  the  land  at  the  time 
of  the  eviction,  with  interest  from  that  time. 

By  CoiTST.  It  is  a  general  rule,  in  an  action  on  a  covenant  of 
warranty,  that  the  value  of  the  premises  at  the  time  of  the 
eviction,  with  interest  from  the  time  the  judgment  was  rendered, 
shall  be  the  measure  of  damages.  But  there  are  exceptions  to 
this  rule;  in  this  case,  E.  E.  had  not  been  ousted  of  the  full 
value  of  the  premises.  He  had  recovexied  one  hundred  and 
twenty  pounds  for  his  betterments,  which,  in  the  opinion  of  the 
court,  ought  to  be  considered  in  assessing  the  damagea. 


The  role  as  to  the  meaame  of  damages  on  the  oovenantof  wanaDty,]aid 
down  in  thia  case,  ia  that  whichalaoprevaila  in  theatateaof  Ifaaaachnsetti^ 
Maine,  Connectiont  and  Louisiana.  See  the  case  of  Hor^ftnri  v.  Wrigbip 
page  a,  and  the  note  thereto,  in  whieh  thia  aabject  ia  diBcnaaed. 

This  case  is  cited  by  Kent,  4  Com.  475,  aa  /Anmg  v.  fllawiwy,  but  as  it 
ia  dted  in  Vennont  under  the  name  ol  Drmrp  v.  fflaaiway,  it  la  thoofl^ 
best  to  adopt  thia  title. 
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ABANDONMENT. 
See  INSUSANCB,  1»  IL 

ACKNOWLEDOllENT. 

L  AoDrawLBMamT  or  Dxbd  bt  Fbmb  Cotsbt.— WImto  aateteto  n. 
fuirad  thsi  a /mm  wmH  Bhould  be  "privately  examined*  out  of  the 
hmrinj  ol  her  hnshaiid,"  and  the  certificate  staled*  *'that  she  being 
privately  ezamined,  did  dedaiep"  etc,  omitting  the  words  "oat  of  the 
liewing  ol  her  husband*"  it  was  held  that  there  was  a  sabatantial  com* 
plfaiiee  with  the  statute.     ITeftafer't  XeMee  v.  AOl  87a 

See  BvmsNCB*  7. 

ACTION. 

I»  Action  hot  Maxmtainablb  fob  Monxt  Yoluntabilt  PAia— 
Meney  volnntarily  paid*  nnder  no  legal  obligation,  when  there  was  no 
deceit  or  fraud  in  obtaining  it,  cannot  be  recovered  back  in  an  action 
against  the  payee.    MarriM  v.  Tark^  233. 

t.  When  Possbssion  will  Suppobt  AcnoN.—In  an  action  for  overflow- 
ing the  pbdntifTs  land,  he  need  not  prove  his  title,  though  it  be  set  forth 
in  the  declaration,  for  possession  alone  is  sufficient  to  support  this 
action  against  a  wrong-doer.    TeargtUm  v.  JclmaUm^  fiSl. 

ft  Dbmand  wbbn  Nbcbssaby. — On  a  promise  to  deliver  good%  a  Ham^w^ 
before  action  brought  is  indispensably  neecesary.  Bmmtn  v.  Bbwardp 
683. 

flee  AasuMPSiT,  1;  Contbacts,  4;  Covbnants,  8i  Dbght,  1|  Insub- 

ANCE,  12;  NuiaANOB,  1;  PaBTNBBSHIP,  6L 

ADMIRALTY. 

L  AmiBiiLTT  JUBlBDlcmoN.— The  Dekwaie  is  within  the  jarisdietioB 
ol  admiralty  in  Pennsylvania.  A  court  of  admiralty  eaonot  compel  a 
specific  performance,  nor  give  damages  for  breach  theieoiL  MoiUgam' 
erff  V.  Hmrg^  223. 

S.  Right  TO  Dismiss  Mastbb.— Upon  a  general  retainer  lornopaiticQlai 
voyage,  the  owners  of  a  vessel  may  dismiss  the  captain  at  any  time 
without  cause  assigned.    Id, 
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JL  Adbcibalty  JuBiSDicnoN  AS  TO  PRIZE.— The  oondemnaiioiiol  prop- 
erty taken  as  prue,  in  a  oonrt  of  admiralty,  precludes  a  oommon  law 
oourt  from  examining  ita  legality.    Jenkin§  y.  PtOmmi,  604. 

See  Judgments,  8. 

AGENCY. 
See  PBiNaPAL  and  Aoknct. 

ALIENS. 
See  DowxB,  1;  Jubt,  U;  Real  Estate,  1 

APPEAL. 

1.  BkLisr  Ef  Appellate  Coubt.— On  an  appeal  iram  an  intadocolory^ 
ofder  of  the  eourt  of  chaneery  directing  an  iaaue  to  he  tried  at  law*  the 
court  will  hear  and  decide  upon  the  whole  merits  of  the  case.  LtOuat 
T.  Chmvemeur,  121. 

AKBITRATION  AND  AWARD. 

1.  Abbitbatobs  Should  Meet  Togetheb  and  Act  Jointlt.— Where 
a  matter  ia  referred  to  arhitrators,  a  deddon  of  a  majority  of  which 
is  to  he  final,  they  cannot  act  separately,  hut  mnst  meet  and  act 
jointly.    Moore  t.  Ekring,  106. 

S.  Awabp  Dbawn  by  CouNSEL.~It  is  no  ohjection  to  an  award  that  it 
was  drawn  up  hy  the  counsel  of  the  party  in  whoee  favor  it  was  given. 
Id. 

S.  What  will  be  Considebbd  an  Awabd.— The  oourt  of  chanceiy  har-^ 
ing  directed  an  issue,  the  parties  agreed  to  waite  the  trial  hy  jury,  and 
to  suhmit  the  question  to  certain  peraons  mutually  chosen  hy  them, 
whose  report  should  he  certified  to  the  chancellor  in  lieu  of  a  verdict* 
and  it  was  held  that  the  court  must  consider  the  report  an  award,  to 
he  governed  by  the  same  rules  and  principles  which  prevail  in  cases  ot 
awards.    PloeuanU  v.  lioss,  448. 

i.  When  Awabd  Set  Aside.— To  authorise  the  setting  aside  of  an  award 
for  a  mistake  by  the  arbitrators,  either  of  law  or  fact,  the  mistake- 
must  appear  on  its  face;  or  if  they  will  certify  the  principles  on  which 
they  decided,  the  court  will  set  aside  the  award  if  they  appear  to  have 
acted  under  a  mistake.  Affidavits  may  be  introduced,  but  they  must 
f  go  to  prove  partiality  or  misbehavior  of  the  arbitrators.    Id. 

^  4  How  Awabds  Constbued. — ^Awards  are  to  be  construed  liberally,  and 
in  mercantile  transactions,  not  admitting  of  certainty,  nice  objectiona 
ought  not  to  defeat  an  award.  If  that  to  which  the  objection  of  un- 
certainty is  made  can  be  ascertained  by  the  context,  the  objection, 
shall  not'prevaiL    BorreUs  v.  PaUenon^  676. 

6L  In  what  sense  an  Awabd  is  Mutual.— The  meaning  of  the  rule  that 
an  award  must  be  mutual,  is  that  the  thing  awarded  to  be  done  shall 
be  a  final  discharge  of  all  future  claims  by  the  party  in  idiose  favoi 
the  award  is  made  against  the  other  for  the  cause  snlnnitted    Id. 

ASSUMPSIT. 
L  Assumpsit,  when  will  not  lie.— An  action  of  awiiwipiff  does  not  lie- 
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to  recover  hack  money  reoeived  under  a  Jadgmeot  in  a  foreign  attach^ 
ment  laid  in  a  foreign  country,  however  erroneous  the  decfaian  may  be. 
Mesrier  v.  Amery,  316. 

See  DAMAOX8,  2;  PbOMI8B»  i. 

ATTACHMENT. 

I.  ATTAGHMBNTOFWlFB'sPBOPEBTTFOBDBBTOrHlJHBAVD.^Awtfe'a 

articlea  of  apparel  and  ornament  owned  by  her  before  maniage,  ezoepi^ 
Beoeeeaiy  wearing  apparel,  are  liable  to  attachment  lor  the  dahli  ol 
her  husband.    Hanlon  v.  Thofer^  1. 

BABRATBY. 
Bee  INSUIUNCB,  & 

BONDS. 

1.  Comoinov,  whkn  to  bx  Perfobmbd.— The  obligor  in  a  bondnnisl 
perform  a  condition  if  it  be  lawful  and  posriUe.    ffctdridge  t.  AUk^ 

es. 

SL  Assiobxent  of  Boni>— Pbomisb  to  Pay.— Where  an  assignment  ol 
a  bond  was  procured  in  reliance  on  the  promise  of  the  obligor  thereon 
that  he  would  pay  it,  although  he  had  a  good  defense  against  it  he 
cannot  thereafter  set  up  such  a  defense;  but  it  is  otherwise  when  he  is 
ignorant  of  his  defense  and  acknowledges  his  liability  after  assignment. 
Lmlwkkv.  Cr^9^% 

f .  Bond,  Tender  Good  Before  day  of  Payment.— Where  the  condi- 
tion of  a  bond  is  to  pay  a  sum  of  money  at  or  upon  a  certain  day,  a 
tender  of  payment  before  the  day  is  good.    Quifffm  v.  Wketen^t  875. 

4.  Assio^ncENT  OF  Bond— Promise  to  pay  Assionbb.— The  assignee  of 
a  bond  given  for  a  gaming  consideration  is  in  no  better  situation  than 
the  obligee  therein;  but  it  is  different  both  at  law  and  equity  where 
the  assignee  was  induced  to  purchase  the  bond  by  assurances  from  the 
obligor  that  it  would  be  paid.    Buekmar  v.  SmUh^  463. 

^  LiABiUTY  OF  Assignor  of  Bond.— The  assignor  of  a  bond  is  liable  to 
the  assignee,  who,  after  having  used  due  diligence  to  recover  against 
the  obligor,  has  failed  to  obtain  the  money  due  thereon.  MaMi% 
Bhar.  v.  Aivit,  482. 

See  Infancy,  & 

BOTTOMBY. 
Bee  Insurance,  7. 

BURGLABY. 
Bee  Criminal  Law,  a^  i. 

CHATTEL  MORTOAOEa 
Bee  Fraud,  4. 
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COMMISSIONEB& 

L  ComiiBsioiiBBS^  Whbit  All  Must  Jonr.— WImto  a  pofww  fe 
hj  statnte  <m  five  commiwiionerB  jointly,  th^  mut  all  join  In  iti 
fonnanoe,  and  the  act  of  four  of  them  Is  not  ^ralid.    Mier  t* 
621. 


COMMON  CARRIERS. 

1.  Who  CoNaiDBRED  a  Common  CxBiOEBr— LiABmrr  of.— CMiyiiv 
gooda  for  hire  constitates  a  man  a  common  canier^  who  wiD,  thirafoni* 
be  liable  for  any  Iom  aiising  from  want  of  oue^  ekill,  or  dlHganoai 

CONSIDERATION. 

Ba  CONTBACT,  2,  10;  DXB\  i. 

CONSPIRACY. 
SsB  Cbdcinal  Law,  1. 

COSTS. 
Sem  Exicutobs  and  Aomini8tratob8»  is.  14. 

CONTEMPT, 

L  PI7BUC4TION  IN  A  Newbpapeb,  WHEN  A  CoNTKMPT.— It  la  aeootempt 
to  publish  remarks  in  a  newspaper  which  have  a  tenden<7'  to  prejndloe 
the  public  with  respect  to  the  merits  of  a  cause  deponing  in  oonrt, 
and  to  Goxrupt  the  administration  of  justice.  SeipmbUoa  y.  OmmUd, 
S46L 

CONTRACTS 

1.  PiRFOBMANCB  UNDER  Pabol  Aobeemsnt.— A  perfomuuioe  under  a 
parol  agreement  gives  a  right  to  recover  the  consideration.  llierefore» 
a  promise  to  pay  for  boarding  a  son  two  yean  Is  not  within  the  statnte 
of  frauds.    Tve$  v.  QiCberi^  3& 

S.  FoBBSARANCE  A  SUFFICIENT  CONSIDERATION.— Extending  the  tima 
of  performance  is  a  good  consideration  to  support  a  promise.    TSMe  v. 

&  CoNTBACT— PuBCHASB  SUBJECT  TO  WHAT  Equitt.— Where  A.  con- 
tracted to  sell  a  house  and  lot  to  B.,  and  C.  purchased  of  B.  aU  hia 
right,  etc.,  it  was  held  that  C,  though  a  bona  fide  purchaser  without 
notice,  must  take  the  property  subject  to  all  the  equity  *'"g*-^»g  be- 
tween the  original  parties  A.  and  B.    Murrag  v.  OfnuvemtMr,  177. 

4.  Contract  to  Convey  Land.— Where  two  are  bound  to  convey  land» 
and  on  a  failure  to  do  so  one  of  them  specially  undertakes  to  obtain  a 
deed,  an  action  can  be  sustained  against  him  on  a  breach  of  this  agree- 
ment.   Journey  v.  Huni,  202. 

&  Right  to  Recover  fob  Sebyices.— If  services  are  rendeied  at  the 
request  of  a  party,  he  is  liable  to  pay  therefor,  althou^  the  servieea 
were  rendered  in  expectation  of  a  legacy.    Boberta  v.  Swfft,  20S. 

6L  Lex  Loci  Contbactu& — ^The  laws  of  a  oountiy  where  a  oontmct  la 
made  must  govern  it,  unless  the  contract  is  made  with  a  view  to  per* 
formance  elsewhere.     Warder  v.  Areli,  488b 


Index.  711 

7.  Action  ok  Absionxd  Coittbact— What  Eqrmr  Excluded.— 
Where  A.  made  an  agreement  to  deliver  riee  to  R,  or  hla  aBetgn«,  and 
B>  afterward*  Vy  an  indonement  on  the  back  of  theagreement»  directed 
the  rice  to  he  delivered  to  C.»  which  waa  accepted  and  fligned  by  A.,  it 
waa  held  that  a  new  contract  waa  thereby  created  between  A.  and  C.» 
which  would  exclude  any  equities  existing  between  A.  and  B.»  the 
original  parties.    Lane  v.  Wtnihropf  69di 

•.  No  Contract  Abises  fbom  Fbiendly  8sByiCB&— Where  services 
are  rendered  as  an  act  of  kindness,  they  cannot  afterward  form  the 
foandation  of  a  peooniaiy  demand  on  contract    JameB  v.  i/Drtaeott^ 

9L  MisBEPBESENTATiON  Atoidino  Contract  FOB  Saub  or  Land.— Mis- 
representation on  a  plat  of  land  produced  at  the  time  and  place  of  a  pub- 
lic sale,  is  a  good  ground  for  rescinding  the  contract;  as  in  the  case 
where  a  fine  stream  of  water  is  laid  down  with  a  good  mill-seat  on  % 
in  the  center  of  a  tract  of  woodland,  only  fit  for  faimber»  and  which 
atreanit  upon  examination^  tuned  out  to  be  only  a  dry  golly  tfare^ 
fourths  of  a  year,  without  any  running  water  in  it.    SUUit  v.  QaiUaurd^ 

(Ol  Sbttino  asidb  CoNTBAcr. — ^Inadequacy  of  considention  is  not  a  suffi- 
cient ground  for  setting  aside  a  contract,  where  there  is  no  fraud,  coa- 
eeabnent,  or  latent  defect     WhU^idi  v.  MeLeod,  6B0. 

II.  Fbaud  Rescinds  Contract  in  Law  as  in  Equity.-— A  court  of  com« 
mon  law  is  equally  competent  with  a  court  of  equity  to  rescind  and 
set  aside  contracts  on  the  ground  of  fraud,  where  such  grounds  can 
be  established  by  the  common  law  rules  of  evidence.    State  v.  OaiUard^ 

Ifi.  CoNTBACT  FOB  8alb  OF  LAND— WHEN  RESCINDED.— A  purchaser  is 
entitled  to  have  a  contract  for  the  sale  of  land  rescinded,  where  there 
is  a  great  deficiency  in  the  quantity  of  land  agreed  to  be  conveyed. 
Ohver  v.  SmUk,  687. 

CONTRIBUTION. 

See   SUBBTTSHIP,   & 

COVENANTS. 

L  CoFBNANTS  RUNNING  WITH  THB  LAND.— A  covenant  to  repair  and  de- 
liver up  the  demised  premises  in  good  order  and  repair  runs  with  the 
land,  and  binds  the  assignee  as  well  as  tho  lessee,  even  if  the  assignee 
were  not  named  by  express  words.    PoUard  v.  ShaqfeTf  239. 

1  Payment  of  Rent— Covenant  to  Repaib.— To  an  action  of  covenant 
against  the  assignee  he  pleaded  that  an  alien  enemy,  to  wit:  the  British 
army,  hod  invaded  the  city  of  Philadelphia,  taken  possession  of  the 
premises,  and  held  the  same  until  the  end  of  the  term,  and  afterward; 
and  that  during  the  period  they  held  possession  they  had  committed 
the  waste  and  destruction,  etc:  Held^  1.  That  the  defendant  was 
bound  to  pay  rent  for  the  whole  term;  2.  That  he  was  egcused,  from 
this  special  matter  pleaded,  from  his  covenant  to  repair.    Id, 

X  Action  on  Covenants  in  Deed.— On  a  covenant  that  the  vendor  is 
lawfully  seised  in  fee,  the  vendee,  in  case  of  discovery  of  defect  of 
title,  may  maintiain  his  action  before  eviction;  but  it  is  otherwise  in 
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regard  to  ibe  ooTenant  for  peaceaUe  enjoyment.  PrkkgU  t.  WiUen*9  Sacn 
612. 

4.  GoKSTSircTiON  or  Ck>TBirAirT  in  Debd. — A  comiaiit  in  a  deed  arnnj^ 
ing  lands  in  tlieeewQidB:  "  Thai  eaid  K  ahftll  hold  the  piemiMe*  ea 
that  neither  I,  the  said  B.,  my  heirB,  or  awrigni,  or  any  penBon  claim- 
ing in  or  nnder  me»  or  them,  or  under  New  Hampdiire,  ahall  ever 
have  any  right,  title,  interest  or  demand  thereto,  hut  shall,  fay  this 
deed,  be  forever  barred  and  ezdnded,"  is  not,  in  legal  effect,  a  eoven- 
ant  of  seisin,  or  a  eorenant  of  warranty.    Shrerta  v.  Akwii,  099l 

§k  Bbbach  of  Covenant. — ^To  show  a  breach  of  this  covenant,  an  evictkn 
need  not  be  proved,  as  in  an  action  on  a  covenant  of  wananty,  nor  is 
it  broken  by  a  donnant  title  not  set  np  against  the  pnrefaaaer;  but,  if 
a  person  be  in  possession  bolding  title  under  New  Hampshire  adverse 
to  that  of  the  plaintiffs  it  is  a  breach  of  the  covenant    Id. 

t.  Breach  of  Cotenant  or  Wabbaiot.— A  covenant  of  warrsnty  in 
a  conveyance  of  land  is  broken  when  a  final  judgment  in  ejectment  ia 
rendered  against  the  grantee,  although  the  grantee  continue  in  pos- 
session of  the  land  under  a  subsequent  puwrhaser,    Drwy  v.  <fflli— wwjf» 
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8ae  DjJtAOMB,  l^  A. 

GRDONALLAW. 

h  CONncTlON  FOB  C0NSPIBAC7. — ^Whers  one  of  three  penons,  engaged 
in  a  conspiracy,  died  before  trial,  and  another  was  acquitted,  it  was 
held  that  the  survivor  might  be  tried  and  convicted.  The  People  v. 
OleoU^ieA. 

%  HoMicmB,  WHEN  Justifiable. — ^In  order  to  justify  a  homicide  on  the 
ground  of  self-defense,  it  must  clearly  appear  that  it  waa  a  necessary 
act  in  order  to  avoid  destructiGn  or  some  severe  calamity.  S^ate  v. 
WeUe,  21L 

H  What  Constitutes  Bubolabt.— If  a  man  lifts  up  the  latch  of  an 
outward  door,  or  if,  the  outward  door  being  open,  he  enters  and  un- 
latches or  unlocks  a  chamber,  it  is  such  a  breaking  as  is  necessary  to 
constitute  the  crime  of  burglary:  but  if  all  the  doors  are  open  and  the 
thief  enters,  thou£^  he  should  afterward  break  open  a  chest  or  cup- 
board, it  is  not  such  a  breaking  as  amounts  to  a  burglary.  State  v. 
WUeon,  216. 

4  Eyidencb  to  Ck>NYlCT  OF  BuBOLABY.— Before  any  one  can  be  oon- 
victed  of  burglary,  there  ought  to  be  evidence  to  prove  that  the  doom 
were  shut    Id, 

4  Malice  Implied  in  HoiaciDE. — ^The  common  law  implied  maUce  in 
every  unlawful  killing,  and  the  burden  of  proof  of  extenuating  circum- 
stances lay  on  the  defendant    Pemuyhfama  v.  SeO,  296. 

6L  MuBDEB  AND  Manslauohteb  Distinquished.— Passion  arising 
from  sufficient  provocation  is  evidence  of  the  absence  of  malice^  and 
reduces  homicide  to  manslaughter;  but  passion  without  provocation,  or 
provocation  without  passion,  is  not  sufficient;  but  where  there  is  botk 
provocation  and  passion,  the  provocation  must  be  sufficient    Id, 

T.  Pbopebty  Stolen  in  One  State  Cabbisd  to  Anotheb.— a  horae 
stolen  in  one  state  or  territory  and  carried  to  another,  will  not  make  it 
a  felony  in  the  latter  state.    SMe  v.  Brwm,  548b 
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"flL  PoeTPONSKBNT  OF  Tbzal  FOB  MuRDEB.^A  motioii  to  postpone  a 
trial  for  rnnider,  on  aooonnt  of  the  great  public  excitement  against  the 
prisoner,  was  refoBed.  BtaiU  t.  Ncrr%9^  564, 
ft.  MuRDES  AND  Manslauohtsb  DisiiHonisHED.— A  peiBon  wlio  was 
\'iolently  beaten  and  abused,  made  his  escape,  lan  to  his  house,  eighty 
yards  off,  got  a  knife,  ran  back,  and  npon  meeting  the  deceased  stabbed 
him;  it  seems  he  was  only  guilty  of  manslaughter.  If  upon  the  second 
meeting  the  prisoner  had  disguised  the  fact  of  having  a  weapon,  for  the 
purpose  of  inducing  the  deceased  to  come  within  his  reach,  the  killing 
would  have  been  murder,    /d 

<l€l  MlSDBSCBlFTlON  OF  iNSTBUMBifT  FoBOSD.— In  an  indictment  lor 
foigeiy,  the  omission  of  a  figure  in  the  description  of  the  iustniment 
forged  is  fatal    SUUe  v.  Street,  589. 

•II.  FoBOiNO  Receipt,  when  Felonious.— Though  the  foiging  of  a  gen* 
eral  indent  of  the  state  is  not  made  a  capital  offense  by  the  statote 
authorising  the  issue  of  such  indents,  yet  the  foiging  a  receipt  on  the 
back  of  such  indent,  for  the  accruing  annual  interest  appearing  due  by 
its  face  with  the  intent  to  make  the  said  indent  cuirent,  and  uttetisg 
the  same  in  order  to  defraud,  is  a  felony  under  the  statute.  StaU  t. 
ITos&tn^ton,  601. 

iZ  What  Constitutes  FoBOEBT.-^It  is  of  no  consequence  whetiier  any 
person  was  actually  defrauded  or  not;  if  the  loigexy  was  done  with  in- 
tention to  defraud,  it  is  sufficient  to  make  it  a  f ebny.    Id, 

1&  Special  Vbbdict  in  Indictment  fob  Foboeby.— Where  a  special 
▼erdict  stated  the  passing  of  a  forged  note,  knowing  of  the  f cigeiy, 
though  it  did  not  find  it  was  done  with  a  fraudulent  intention,  it  was 
held  sufficient  to  wanant  a  judgment  of  conyiction,  as  the  fraudulent 
intention  is  necessarily  inferred  from  knowing  making  or  passing 
the  false  instrument    StaU  t.  Fulier,  610. 

Bee  Bvidbncb,  10, 11, 10;  Jubt,  6;  7, 11. 

DAMAGES. 

1.  Damages  fob  Bbxach  of  Covenant  in  Deed.— In  an  aetion  on  the 
eorenant  of  seisin,  the  measure  of  damages  is  the  amount  of  the  con- 
nderation  of  the  deed;  but  on  the  covenant  of  warranty  it  is  the  yalue 
of  the  land  at  the  time  of  eviction.    Hwrford  ▼.  Wrighi,  S, 

'%  Damages. — If  a  jury  in  an  action  of  a&sumprii  give  liberal  damages^ 
yet  if  they  are  not  outrageous  the  court  will  not  grant  a  new  triaL 
BoberU  v.  Swift,  29S. 

Jk  Bboovebt  of  Damages  beyond  Penalty.— When  the  penalty  of  a 
contract  is  not  in  the  nature  of  stated  and  ascertained  damages  on 
non-performance,  the  injured  party  may  recover  damages  b^ond  the 
peiialty.    Oraham.v,  Biekham,  328. 

•4  Damages— New  Tbial.— Unless  the  damages  are  very  outrageous,  the 
court  will  not  order  a  new  trial  in  an  action  of  slander.    NetU  t.  LtwU^ 

ifiw  Damages  fob  Bbbacr  of  Covenant  of  Wabbanty.— In  an  action 
for  a  breach  of  covenant  of  warranty,  it  is  a  general  rule  that  the 
value  of  the  land  at  the  time  of  eviction,  with  interest  from  the  time 
the  judgment  of  eviction  was  rendered,  is  the  measure  of  damages; 
but  there  are  exceptions  to  this  rule.    Drury  v.  Skmnway,  704 
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&  SxT-OFT  IN  Action  fob  Damages.— In  the  case  where  the  plaintilT,  fai 
an  action  for  danuifjee  <m  the  covenant  of  warranty,  had,  on  erietion, 
recovered  from  the  phdntiff  in  ejectment  a  certain  som  for  improve* 
menta,  that  anm  will  be  deducted  from  the  value  of  the  land  in 
nent  of  damages    Id, 

See  Pboxisb  op  Mabbiaqb,  8;  Tbovbb,  8. 

DECEIT, 

1.  Action  fob  Deceit.— An  action  Ilea  against  one  not  a  paitjto  tlie< 
tract  for  deoeitfaDy  asserting  that  an  unsoond  mare  is  soondt  andfmid* 
nlently  encooiaging  the  plaintiff  to  bay  her.    /rwia  v.  ShurU^  674 

DEED& 

L  Deed  Givek  fob  Anotheb  without  hib  Knowledos.— A  deed 
C^ven  for  the  use  of  another  without  his  knowledge  is  good  untQ  h» 
dissents.    HaUuck  v.  Bush,  60. 

%  Deed,  when  Reoabded  a  Mobtoaob.— Where  it  appears  from  a 
written  instrument  that  a  deed  absolute  on  its  face  was  intended  as  a 
security,  equity  wiU  treat  it  as  a  mortgage.    BttUm  v.  Avery,  70. 

IL  Deliveby  and  Acceptance  of  Deed.— Where  a  deed  was  duly  exe- 
cuted and  acknowledged  by  the  grantor,  but  retained  by  him  with  the 
grantee's  consent  until  the  consideration  money  was  paid,  and  before 
payment  the  grantor  died,  having  devised  the  premises  in  his  will,  and 
the  deed  was  found  among  his  papers,  it  was  held  that  there  was  no 
actual  delivery  to  the  grantor,  nlor  an  acceptance  by  him,  and  it  waa 
therefore  inoperative  to  pass  the  estate.    Jladbfon  v.  DvnZap,  lOOi 

4  CONSIDEBATION  IN  Deed  NOT  CONCLUSIVE.— The  receipt  indorsed  on 
the  back  of  a  deed  of  bargain  and  sale  for  the  consideration  money,  and 
the  acknowledgment  of  payment  in  the  body  of  the  deed,  are  not  oon- 
dusive  evidence  of  payment.    O'Neale  v.  Lodge,  377. 

&  Mistake  in  Execution  of  Deed.— Where,  through  a  mistake,  a  deed 
made  bona  fidt  and  for  a  valuable  consideration  has  been  defectively  ex- 
ecuted, equity  will  decree  that  a  new  deed  be  executed.  SomeniSELs  v. 
TVueman,  389. 

C  BOUNDABIBS  IN  DsED,  HOW  Detebbcined.— Where  boundaries  are 
expressed  in  deeds  and  patents,  the  courses  and  distances  mentioned 
therein  must  control,  except  where  a  natural  boundary  is  indicated,  or 
when  marked  lines  and  comers  can  be  proved  to  have  been  made  al 
the  original  survey.    Bradford  v.  H%SL,  546. 

7.  WoBDS  OF  Limitation,  when  Absolute  Estate  Vested.— Where  a 
deed  gave  property  to  one  for  life,  and  at  her  death  to  the  heirs  of  her 
body,  and  there  being  nothing  besides  indicative  of  the  testator's  inten- 
tion, it  was  held  that  the  words  were  to  be  deemed  words  of  ^'"'itratidMf 
and  not  of  purchase,  and  therefore  vested  an  absolute  estate  in  the  fint 
taker.    J>iM  v.  Cwmmghanit  624 

See  Cohtbacts,  4;  Covenants,  3, 4:  Infanot^  8}  RuiOBnnra^  L 

DELIVERY, 
See  Deed.  S. 
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DEMAND. 

Bm  AonoHp  9;  Neqotiablx  ImnBDimraii  II 

DEVIATION. 
See  INSUBANCB,  8»  8^  14 

DEVISEa 
SeeWiLLB. 

DIVISION  OF  COUNTRY. 

L  Eights,  how  Affbctsd  by  Division  of  Ck>UHTmT.— TIm  division  ol 
a&  empire  works  no  lorfeitore  of  a  right  previously aoqniracL  Kd^w. 
Harriaom,  164 

DOWER. 

L  Right  of  Alden  to  Dowbk.— K.,  a  native  of  Iiela&d,  removed  to 
New  York  in  1760»  where  he  continned  to  reside  until  his  death  in 
1798.  He  left  his  wife  in  Ireland,  who  was  a  native  of  that  country, 
but  a  subject  of  the  king  of  Great  Britain,  and  who  continued  to  re- 
side there  until  the  time  of  his  death.  It  was  held  thai  the  wife  of 
K.,  being  an  alien,  could  recover  dower  of  those  lands  only  of  which 
K.  was  seised  before  the  American  revolution,  or  the  fourth  of  July, 
1876,  and  not  of  those  acquired  after  that  period.  Kett^  ▼•  ^ornaM, 
154. 

2.  DowEB,  WHEN  not  Babbed  bt  Deyisb.— A  devioe,  no  matter  how 
large,  by  the  testator  to  his  wife,  shall  not  bar  her  claim  to  dower,  un- 
less it  is  expressly  stated  to  be  in  lieu  of  dower,  or  unless  her  claim  to 
dower  would  defeat  the  provisions  in  the  wilL    Evam§  v.  WM,  308. 

IL  Emtbt  of  Wife  undeb  Claim  of  Doweb.— A  woman  entitled  to 
dower  cannot  enter  on  the  lands  of  her  husband  until  it  be  assigned  to 
her.  And  even  if  she  recover  dower  of  the  lands,  she  cannot  enter 
before  execution  issued.  Though  she  enter  into  possession,  yet  the 
heir  or  devisee  may  recover  against  her  without  assigning  dower.    Id. 

4  Bab  of  Dowbb  bt  Devise. — ^A  devise  of  lands  to  a  wife  during  widow- 
hood will  be  a  bar  to  dower,  though  not  expressly  so  stated;  and  where 
it  necessarily  appears  that  she  cannot  have  both  the  devise  and  dower, 
she  shall  be  put  to  her  election.    HamUton  v.  BuekynUer^  35QL 

0w  Assignment  of  Doweb.— Where  there  are  several  separate  tracts  of 
land  subject  to  dower,  a  widow  should  not  be  assigned  one  entire  pieoe 
or  parcel,  but  should  have  set  off  to  her  and  ssslgnad,  as  dower^  one- 
third  of  each  lot  or  tiact    SeoU  v.  ScoU,  (QSl 

DURESS. 

L  DUBESS  of  GooDB  A  Valid  PiiKA.— Dniess  of  one^s  property  is  a  good 
plea  to  an  action  on  a  bond  given  to  proenio  its  release  mder  band 
and  pressing  circumstances,  and  such  duress  is  ptoper  for  the  oonsidi 
oration  of  the  jury.    OoUku  t.  Wtatbrnj,  642. 
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EJECTMENT. 

1.  Reoovsbt  nr  Ejbcticsnt. — In  ejectment,  a  noarery  of  nomhid  dam* 
agee  is  no  lar  to  a  sabaeqnent  action  for  meme  prafita.  Van  Alem  ▼. 
Rogen^  118L 

%  Tims  of  Dbmisb. — In  ejectmenti  the  time  of  the  demiae  most  alwaya 
be  laid  at,  or  aubaequent  to,  the  period  when  the  plaintifTa  rij^t  ao- 
cmedi    Id, 

t*  Entby  of  REMimruB.— The  entiy  of  a  renUtttticr  danma  on  the  record 
in  ejectment  is  matter  of  form  merely,  and  if  no  remittitur  ia  entered, 
and  the  plaintiff  enter  judgment  for  the  damages  and  costa,  it  will  not 
bar  the  action  for  mesne  profits,  to  which  the  plaintiff  is  entitled  from 
the  time  of  the  demise  laid  in  the  declaration  in  ejectment.    Id. 

4.  IMPBOVEMENTS  BY  TENANT.— If  the  tenant  has  made  improvements  on 

land,  under  a  contract  with  the  owner,  he  will  not  be  allowed  for  them 
in  an  action  of  ejectment  brought  by  a  devisee,  but  must  seek  hia 
compensation  from  the  penBonal  representatiTes  of  the  devisor.  Id, 
4k  EVIDBNCB  NECESSABT  TO  MAINTAIN  EJECTMENT.— The  plaintiff,  in 
support  of  hia  title  in  an  action  of  ejectment,  must  show  a  grant  of  the 
land  for  which  the  ejectment  is  brought,  and  a  regular  title  from  the 
grantee  or  seisin  of  the  land,  and  a  dying  seised  of  the  person  under 
whom  the  lessor  derives  his  title,  and  a  regular  title  from  the  person 
dying  seised,  or  twenty  years  unintempted  aoA  exdnaive  posnesmon 
oftheland.    PftmMur ▼.  I^om,  80S. 

EQUITY. 

1.  MiSTAKB.— A  mistake  in  drawing  an  instrament  eontrazy  to  the  intent 
of  the  parties  is  a  ground  for  relief  in  equity.    Chapman  ▼•  AUm^  24. 

5.  Samb.— Equity  will  give  relief  in  case  of  a  mistake  in  drawing  a  life- 

policy.    Paraont  ▼.  Jloimer,  58. 

t.  When  Relief  Rbfused  in  Equttt.— Equity  will  not  grant  relief 
where  a  party  has  an  adequate  remedy  at  law.     WUUtT,  Overton^  72L 

4.  TiTLB  in  Equity.— a  court  of  equity  will  not  create  a  title  where  there 
is  none,  but  will  compel  perBons  who  have  got  the  l^gal  title  unjustly 
and  by  fraud  to  restore  it  to  those  equitably  entitled  to  it    Id, 

iu  Equity  Pabt  of  the  Common  Law.— Equity  being  a  part  of  the  law 
of  Pennsylvania,  an  equitable  plea  ia  allowed  in  a  court  of  law,  there 
being  no  chancery  courts  established.    PoUard  ▼.  Shaffer ^  239. 

C  Relief  in  Equity.— Where  parties  agreed  to  indorse  upon  a  written 
contract  a  memorandum  permitting  the  debtor  to  pay  in  money  or  in 
property,  at  a  valuation  to  be  made  by  two  honest  men,  to  be  choeen 
by  the  parties;  if  the  creditor  refuse  to  make  the  indorsement,  equity 
will  relieve  and  consider  the  indorBement  as  made.  Dfrndridgt  ▼•  JTior- 
m,  465. 

7.  Same. — If  in  this  case  the  creditor  refuse  to  join  in  naming  a  vainer, 
the  debtor  might  plead  the  special  matter  at  law,  or  a  court  of  equity 
might  name  valuers  if  the  parties  should  fail  to  do  so  by  a  certain  day. 
Id, 

«.  Sale  of  Lani>— Relief  in  Equity.— Where  a  contract  waa  made  te 
sell  a  tract  of  land  statcil  to  contain  a  number  of  acres,  more  or  less^ 
and  it  afterward  turns  out  there  is  leas  than  the  quantity  stated,  the 
purchaser  will  not  be  relieved  in  equity.    JoUt^t  v.  J7tte,  610. 
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%  Lapse  of  Tons  as  a  Bab.— A  lapse  of  ieren  yeaz8»  under  the  facts- 
«n  the  eaae^  was  held  not  a  bar  to  a  rait  in  equity  hy  oo-sorcties  for 
oontribntion.    BurrowfT,  Corneals  Adm^r^  ffJ7. 

See  Debd8»  2,  5. 

BYIDENCE. 

L  Paxol  Bvidxncb,  when  Inadmissible.— Ftooleridenoe  is  not  admis-^ 
sihle  to  show  that  a  deed  deliYered  to  a  party  was  npon  certain  condi« 
tions  not  expressed  therein.    Skbmer  v.  Hendrkk,  43. 

t.  Pabol  Evidence.— Parol  evidenoe  is  not  admissible  to  control  a  writ-^ 
ten  instroment.    BuU  v.  Takot,  G2, 

%  Admissions  of  Agent. — The  adnussion  of  an  agent,  while  acting  in  the^ 
cjorse  of  his  employment,  is  evidenoe  against  the  principal  Maihtt 
T.  Phdp9f  65. 

lb  Statutes,  when  Inadmissible  in  Evidenoe.— A  book  containing: 
the  statutes  of  another  state,  printed  by  a  private  printer,  is  not  ad- 
missible as  evidence  of  such  statute.    Ca^fidd  v.  Squire^  71. 

6.  Deed,  when  Admitted.— A  deed  which  is  denied  will  not  be  admitted 

in  evidence  to  the  jury  without  evidence  of  its  execution.    Ai 
6L  Loss  of  Deed,  Pboof  of. — ^Depositions  were  admitted  to  prove  the- 
loss  of  a  deed,  its  execution  and  tenor.    Id. 

7.  Pabol  Evidence  to  Impeach  Acknowledgment.- Parol  evidenoe^ 

is  admissible  to  prove  that  the  grantor  did  not  appear  before  the  officer 
taking  the  acknowledgment    SmUh  v.  Ward^  80. 

&  Pabol  Evidence,  Changing  Time  of  Pebfobmanoe.— Evidence  of 
a  psrol  agreement  to  enlaige  the  time  of  performance  of  a  written  con- 
tract, previously  made,  is  admissible.    Keating  v.  iViee,  92. 

9l  Receipt  Not  Conclusive. — ^A  receipt  in  fall  for  money  is  not  conclu- 
sive evidence,  and  parol  evidence  of  a  mistake  may  be  given.  Btuigm' 
V.  WOmter,  106. 

10.  Confessions  of  Accused. — ^Parol  testimony  of  acknowledgment  or 
confessions  made  on  other  occasions  are  admisBible  in  evidence,  thongb; 
there  may  be  a  written  confession  of  the  accused. taken  before  a  judge. 
SiaUY.  WelU^2n. 

II*  Evidence  as  to  Chabactbb. — Evidence  of  general  character  is  ad-^ 
missible  in  a  criminal  prosecution,  but  it  is  entitled  to  little  wei|^t  un- 
less where  the  fact  is  dubious,  or  the  testimony  presumptive.    Id, 

12:  When  Pabol  Evidence  Admissible.— Parol  evidence  is  admissiblt* 
to  explain,  but  not  to  contradict,  alter,  add  to,  or  <ilininia!i  a  written, 
instrument.     Thompmm*9  Ltmut  v.  fPAtfe,  252. 

1&  Evidence  as  to  Intention  in  Exeoutino  Deed.— Equity  wiD 
admit  parol  evidence  to  show  the  intention  of  parties  in  executing  a- 
deed,  and  will,  if  possible,  carry  out  this  intention.    Id. 

14.  Pabol  Evidence  to  Identify  Legatee.— Parol  evidence  is  admissi- 
ble to  prove  that  a  legacy  given  to  Samuel  P.  was  intended  for  Wiliam^ 
P.,  though  there  were  persons  of  both  names.    PoweUy.  BiddU^  263. 

1&  Declabations  Admissible  in  Tbial  fob  Mubdeb.— In  an  indict- 
ment for  murder,  the  declarations  of  the  prisoner  antecedent  to  the  mur- 
der are  admissible  in  evidence,  but  not  those  of  the  deceased  antecedent 
to  the  stroke  which  occasioned  his  death.    Siaie  v.  Bidgky^  372. 
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16L  Eyidbkcb  of  CoMmTS  OF  Lost  Will.— The  oontanU  of  a 
ptorad  to  baTe  bean  destroyed  may  be  given  in  eridenee.     WUmei  r. 
ToAol,  874. 

17.  Wife's  Tbstimoht.— A  wils  is  a  oompeteni  witness  to  prove  that  her 
husband  destroyed  the  will  of  his  fiither.    Id, 

I8L  Admissions  of  Joint  Defendant.— The  admission  of  onedefendaDt, 
in  a  joint  action  against  two,  is  admiasible  in  evidenoe  to  mtpport  an 
action  against  the  other  defendant.    Lowe  v.  Botder,  410. 

Nl  Pabol  Evidence  Showino  Deed  a  Mobtoaoe.— Parol  evidence  ma j 
be  admitted  to  prove  that  an  absolute  deed  was  intended  to  operate  aa 
a  mortgage.  It  esimot  be  bud  down  as  a  general  rule  that  parol  proof 
to  contradict  a  deed  is  not  to  be  admitted  in  any  case,  or  that  it  is  to 
be  admitted  in  all  cases.    Bos9y.  NarveU,  422, 

WX  Impeachment  of  Witness.— The  state  may  impeach  the  eredibili^' 
of  its  own  witness,  by  proving  that  on  foimer  ocossiods  be  had  given  a 
dilbrant  aeoount  of  the  tnmsaction  from  that  wUdi  be  swean  to  Im 
eout.    8Mew.  Iforrii^B&L 

flee  GbimivalLaw,  4|  NBoanAiiLB  Iiv8TEUMBn%  19i  BBALEflTAXx^  Si 

8landbb»& 

EXECUTION, 

L  Rent  Cbaboe— Mat  be  Taken  in  Execution.— A  gnmt  of  an  one's 
interost  in  land*  reserving  an  annual  rent»  payable  to  the  grsotor,  his 
heirs  and  assigns,  with  the  proviso  that  if  the  grsntee  shall  pay  a  cer- 
tain sum  by  installments,  the  rant  should  cesse,  is  annt  chaige^  and  the 
interest  of  the  grantor  may  be  taken  in  execution  and  sold.    Hmwi  r. 

lMgnw,Z2e. 

See  Pleadino  and  Pbactige,  4 

EXECUTORS  AND  ADMINISTRATOBa 

L  BUBMDI  OF  Pboof,  Plene  ADMDnSTBAViT.-'On  plea  idpimm  mdmUt§' 
frovi^  the  onatjiroftaiidt  lies  on  the  defendant    PlaUr,  RMm,  UXk 

t.  Evidence  of  Devastattt. — ^  Uamex  judgment  against  ezecutors  and 
tkJL/at.  returned  muUa  homa^  aro  conclusive  evidence  of  a  rfswutowl 
Id. 

IL  When  Plea,  Plene  Admini8TRayit,  Availaiilb.— The  ezeentor 
must  defend  himself  in  the  first  suit,  or  he  will  be  precluded  after- 
ward from  denying  he  had  assets.  Id, 

4  Liability  of  Executob  fob  Depbegiated  Monet.— It  i%  in  genersl* 
wrong  to  hold  an  executor  liable  for  paper  money  at  the  scale  of  depve- 
elation  of  the  day  on  whicb  he  received  it;  but  if  he  has  charged  him- 
self  so  in  his  accounts,  and  points  out  no  other  mode  of  adjusting  it,  lie 
will  be  bound  by  such  act    €hramberry*9  eafrs  v.  Chtmbaryf  4S6. 

0w  LiABlLTTT  OF  ExECUTOB  FOB  Intebest.— There  is  no  general  rule  as 
to  an  executor's  liability  to  pay  interest  on  money  in  his  hands.  In 
this  case  he  was  charged  with  it  from  the  end  of  each  year  for  tba 
balance  then  ronudning  in  his  hands;  but  this  interest  should  not  be 
carried  to  the  balance  of  the  succeeding  yesrs.    Id, 

&  Legacy  to  an  Executob.— Where  a  li^gacy  is  given  toan  exeentor,  ae 
nephew  of  the  testator,  he  will  be  entitled  to  the  legs^»  althoigli  Le 
lelinquishes  the  executorship.    Id, 
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f.  Patmbxt  BT  Exbcutob.— Where  an  executor  was  allowed  by  the  will 
the  nee  of  idx  hnndred  pounds  for  five  years,  without  interest,  he  may 
|Niy  it  in  depreciated  paper  money,  and  the  entry  of  snch  payment  in 
his  account  will  be  evidence  of  payment.    IdL 

&  When.  Entitlbd  to  CoiatissiON&^An  executor  to  whom  a  l^gM^  is 
lefty  as  nephew  of  the  testator,  is  entitled  to  his  commissions  also, 
which,  by  custom,  is  generally  fixed  at  five  per  cent,  on  actual  receipts* 
Id. 

a  Executor  OMrrriNo  to  Plead  "No  Assets."— When  an  executoror 
administrator  omits  to  plead  "no  assets,*'  it  is  an  admission  which  will 
4Ter  afterward  preclude  him  from  denying  assets  to  satisfy  that  par- 
ticular demand.    Parker  ▼.  SUphma^  567. 

im  CONTEBSION  BT  TESTATOR,  ACTION  AGAINST  EXECUTORS  FOR.— An 

action  of  trover  will  lie  against  executors  for  a  conversion  by  the  tes- 
tator, although  the  estate  may  not  be  benefited  Vy  nich  oonvendoiL 
Avery  v  if oore^t  JSa^r«,  66a 

11.  Sale  of  Land  rt  Executors.— A  sale  of  land  by  two  of  lour  exeen* 
tors  appointed  by  a  will  is  good,  if  the  othen  did  not  accept.  MSkr 
V.  WhU^im. 

VL  What  Actions  Suryiyb  to  Executors.— An  action  of  trespass  or 
tort  will  survive  to  executors,  but  not  against  them;  yet,  by  waiviog 
the  tort  and  going  for  the  value  of  the  thing;  ositiiiytft,  for  mon^ 
had  and  received,  will  survive  as  well  against  as  in  favor  of  executonk 
Middkiony.  JBoMmon,  606. 

IS.  LiARiLiTT  OF  Executors  for  Costs.— When  executors  or  adminis* 
tratoTB  sue  in  right  of  their  testators  or  intestates,  and  are  nonsuiteo, 
they  are  not  liable  for  costs;  but  where  they  are  defendants  they  are 
liable,  and  Judgment  should  be  de  bonU  teiUUori§,    Frimk  y .  Lt^fes,  638, 

14.  Same. — If  an  executor  sue  in  his  own  right  for  a  cause  srising  after 
the  death  of  the  testator,  and  of  which  he  is  conusant,  he  shall  be 
liable  for  costs  in  case  he  fails  in  his  action  or  sufilors  a  nonsuit    Id, 

Vk  Compound  Interest  Charged  Executors.— Where  the  execnton 
were  under  an  obligation  to  pay  the  interest  on  a  legacy  annually,  and 
retained  such  interest  in  their  hands,  they  shall  be  charged  with  oom- 
pound  interest    BomUe  v.  DraifUnCe  Eafre^  689. 

See  Factors,  8;  Plbadino  and  Prachoi*  8. 

EXECUTORY  DEVISBa 
See  Wills,  & 

FACTORS. 

1.  Rights  of  Pringipal  to  Propertt  in  Possession  of  FaofoIl— 

Whenever  the  property  of  the  principal  can  be  specifically  distinguished 
from  that  of  the  foctor,  the  right  of  the  former  is  superior  to  the  pos- 
session of  the  latter;  and  the  principal  can  maintain  this  ri^t  against 
the  creditors  of  the  factor.    Fric€  v.  iZolitofi,  260. 

2.  Factor  Selling  on  Credit.— When  a  foctor  receives  no  orders  to  the 

contrary,  he  may  sell  on  the  customary  credit  of  the  place.    ifcCoii- 
IN60  V.  Cwrun^  640. 
1  LiABiLrrT  OF  Factor's  Executors.- The  executors  of  a  fsetor  will 
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not  be  liable  for  ontrtinding  debts,  unless  tliey  appear  to  be  gniltgr  ei^ 
gross  nefl^genoe.  Id. 
A,  JfAxrtGBL  SBLLDffO  ON  GxBDiT.--- Where  goods  are  consigned  to  iacton^ 
withovt  any  paTtiimlar  iastmctiona^  and  th^  sell  at  the  usual  credit 
to  a  party  who  is  solvent  at  the  time  of  the  sale,  but  who  afterward 
beeomee  insolTenti  the  facUns  are  not  ehaigeaUe  with  the  leas.  Jamm 
v.M€Ondk,ei7. 

FEMES  COVERT. 
See  AcxHOWLEDOXsyr,  1;  Will,  8^  18. 

FORGERY. 
See  Gbiminal  Law,  10^  11, 12;  ISl 

FRAUD. 

1.  Whxn  Refussbhtatior  Feaudulbkt.— The  positiTs  assiiitiuu  of  • 
fact  which  is  untrue,  though  believed  by  the  party  niaVing  tiie  asser- 
tion to  be  true,  by  which  another  is  induced  to  oomtrset,  is  fraudulent. 
AiyeterT.  FMley,  198. 

S.  False  Rbpbbsentation  as  to  Quality  of  Landl— An  action  may 
be  brought  on  a  fidse  and  fraudulent  representation  on  a  sale  of  real  e8> 
tate.  Hence  an  action  will  lie  on  an  undertaking  that  land  agreed 
to  be  sold  shall  be  as  good  grass  land  as  any  in  the  state  of  New  Jer- 
sey.   Jfmmey  ▼.  HufU,  202L 

8l  Fraud  fob  Vendob  to  Employ  By-Biddebs.— Where  a  party  seU  19 
and  sells  land  by  auction  as  containing  a  certain  number  of  acrea,  move- 
or  less,  but  knows  that  the  land  is  deficient  in  the  quantity  stated,  and 
employs  a  by-bidder  to  enhance  the  price  of  the  land,  and  the  by-bidder, 
without  being  known  as  such  to  the  purchaser,  bids  at  the  nle,  sueb 
sale  is  therefore  fraudulent    Moneri^  ▼.  OoUUboroui^  407- 

4k  Fbaud— RETAmnro  Possession  undeb  Chattel  Mobtoaob.— A 
mortgagor's  continuing  in  possession  under  a  mortgage  of  persoiyil 
property  is  not  an  evidence  of  fraud,  if  the  mortgage  appears  to  hav«« 
been  made  upon  a  bona  JUe  oonsidera>tion,  and  duly  reootded.  Cisy- 
ham  V.  HUl,  4S2. 

bk  P0BSES8IOK  OF  Pbopebty  Sold,  Evidencb  of  Fbaudl— Where  prop- 
erty, sokl  by  an  absolute  biU  of  sale,  remains  in  the  possession  of  the 
vendor,  it  is  evidence  of  fraud;  and  so  is  a  failure  to  register  the  bill 
of  sale,  till  long  after  its  execution,  coupled  with  an  offer  011  the  part 
of  the  vendor  to  antedate.    Hodgu  v.  BUmnit^  568. 

See  Contbact,  II;  Rbcbipt,  1. 

FRAUDULENT  CONVEYANCEa 

1.  Fbaudulbkt  Conveyance— Riqhts  of  Bona  Fidb  Pubcsasebsl — 
A  conveyance  fraudulent  as  to  creditors  is  good  as  to  ftona  /(de  pur- 
chasers for  a  valuable  consideration,  without  notice  of  the  fraud.  Xee- 
V.  Ahbe^  78. 

Z  Conyetanck,  when  not  FBAUDULENT.--Where  a  person,  in  1776. 
made  a  voluiikiry  deed  to  his  children  with  the  view  of  defeating  a 
forfeiture  to  Great  Britain,  in  case  it  succeeded  in  subjugating  this 
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eoimtry,  and  he,  in  1770,  took  refuge  ydik  the  British  txoope,  and  was 
afterward  taken  and  oonricted  of  high  treason  against  the  state  of  New 
Jersey,  and  the  estate  so  conveyed  confiscated  and  sold,  it  was  held 
that  the  deed  was  not  fraudulent  against  the  state,  and  the  claim  of 
the  children  thereunder  cannot  he  affected  hy  the  sahsequent  treason 
of  their  father.  Denti  v.  Sparka,  187. 
Z,  Deed,  whbk  Void  as  to  Cbeditobs.— Where  the  mortgagor  having 
afterward  hy  deed  released  the  equity  of  redemption  to  the  mortgagee, 
and  the  deed  not  having  been  duly  recorded,  and  still  retaining  the 
possession,  such  deed  is  void  against  creditors.    Oiaybom  v.  HiUf  469L 

C  VOLUNTABT   CONVBTAKCB  WHEK   NOT   FEAUDULENT.— A   voluntary 

deed  of  settlement  made  by  a  husband  on  his  wife  is  not  necessarily 
fraudulent  as  against  creditors,  though  the  husband  be  in  debt  at  the 
time  of  the  conveyance.  HamOUm  v.  Qreenwood^  607. 
&  ComrEYANCB  WITH  NoncE  op  Pbiob  one  FEAUDULENT.^Where  a 
person  takes  a  conveyance  with  notice  of  a  prior  nnrecotded  conveyance 
of  the  same  titk^  it  shall  be  deemed  fraudulent  as  against  the  owner  of 
such  loior  unieoorded  title.    Ludkno  v.  CHXL^  694. 

raGHWAYS. 
L  What  Ck>N8TiTUTB8  a  Pubuc  Hiohwat.— To  eonstitiite  a  pablle 

street  or  hi^way,  it  is  necessary  that  it  should  be  set  off  and  used  as 

such,  for  it  is  the  use  which  makes  it  a  highway.    OMMnMmert  t. 

Taiyhr,  647. 
2.  NON-USBB. — ^Non-user  for  a  great  number  of  years  will  be  suffideni  to 

forfeit  a  ri^t  to  a  highway.    Id, 
li  Seicbdt  fob  Obstbuctino  Highway.— Indictment,  and  not  a  private 

aetkm,  is  the  proper  remedy  for  obstructing  a  street  or  U^iway.    /dL 

HOMICIDE. 
See  Cbdcinal  Law,  S;  & 

INDEMNITY. 
See  SUBETTSHIP,  1, 4k 

INDICTMENT. 
See  Obixinal  Law,  la 

INDORSEMENT. 
Sea  NIOOTIABLE  INSTBUXENTS,  1,9^11^111 

INFANCY. 

L  I]ITAHT»— Bt  Whom  to  Appbab.— An  infant  may  sua  by  prttA^ 
ami  irhok  she  has  no  guardian,  or  having  a  gnardiaB  he  refnaes  to  ap- 
pear lor  her.    Jpikorp  v.  JSodhw,  26i. 

2.  Deed  of  Infant.— All  deeds  of  an  infant  whieh  do  not  take  elfoei  by 
delivery  of  his  hand  are  merely  void,  and  all  snch  aa  do  take  elfoei  by 
delivery  of  his  hand  are  voidaUe.    Comroe  v.  BMrntU,  lOS. 

9.  Bond  of  INFANT.—Though  an  infant  at  the  time  of  makinga  bond 
fraudulently  alleged  that  he  was  of  full  age,  yet  the  bond  waa  tmwm* 
theless  held  to  be  voidable  at  his  election.    Id, 
46 
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INSURANCE-MARINE. 

L  When  Insused  kot  Bound  to  ABA2!n>0N.— The  iiunnd  an  noi 
bound  to  abandon  in  case  of  an  accident,  bat  may  wait  the  final  events 
and  leoorer  accordingly,  lor  a  total  or  a  partial  Ion,  aa  the  caae  may 
be.  It  is  sufficient  if  there  be  a  loss  oontinning  to  the  time  when  the 
abandonment  is  made.    Earl  t.  SkaWf  117. 

S.  AssiONMSNT  OF  PouCT.— If  the  policy  be  assigned  by  the  insoied  to  a 
third  person  before  the  vessel  sails  on  her  voyage,  it  is  not  neoeasary 
that  the  insurer  should  have  notice  of  the  assignment.    ItL 

Z,  Deviation. — Where  a  vessel  stayed  in  port  six  months  after  the  date 
of  the  policy,  it  was  held  not  to  be  a  deviation,  it  not  being  fraudu- 
lent or  varying  the  risk.    Id. 

4*  Date  of  Policy. — The  date  of  a  policy  is  not  conclusive  evidence  of 
the  time  of  its  actual  subscription.    Id. 

C  Implied  Wakrantt  of  Seawobthiness.— It  is  an  implied  warranty 
in  every  contract  of  insurance,  whether  on  a  vessel  or  goods,  that  the 
vessel  is  seaworthy  and  competent  to  perform  the  voyage.  And  it 
makes  no  difference,  though  the  vessel  was  surveyed  before  she  sailed, 
and  pronounced  by  carpenters  to  be  competent,  if  she  proves  in  the 
course  of  the  voyage  not  to  be  seaworthy.  Warren  v.  UnUed  Inntramee 
Company,  165. 

8.  INSUBANCE  ON  A  SHIP— WHAT  IT  CovEB&— An  insurance  on  the 
vessel  will  not  cover  a  bottomry  interest,  unless  it  is  expressly  men- 
tioned in  the  policy.    Hoberiwn  v.  UniUd  Inmranee  Ccmpanf,  166, 

7.  BOTTOMBT  Bond.— Where  a  bottomry  bond  executed  by  tilie  nmster, 
after  the  usual  recital  and  clause  hypothecating  the  vessel  for  the  pay- 
ment of  the  money  advanced,  contained  the  following  daaae:  "And 
for  the  better  performance  of  all  the  covenants  and  agreements  herein 
contained,  I,  the  said  N.  B."  (the  obligor)  ''for  the  consideration 
aforesaid,  do  grant,  baigain  and  sell  the  said  ship  John  and  premises 
to  the  said  G.  R."  (the  obligee),  "his  executors,**  etc.,  with  the  usual 
proviso  that  on  payment,  etc,  the  whole  was  to  be  void;  it  was  held 
that  these  words  did  not  destroy  the  character  or  operation  of  the 
bond.    Id. 

&  What  Constitutes  a  Deviation— Babbatbt.— Where  the  master 
of  a  vessel,  insured  to,  at  and  from  a  certain  port,  sailed  from  thai 
port  in  pursuit  of  a  vessel  whidi  had  been  piratically  taken  off  by  ita 
craw,  intending  to  apply  the  compensation  he  should  receive  for  this 
service  jointly  to  the  owners  and  himself:  SM,  that  this  was  not  a 
case  of  barratry,  but  a  deviation  which  diicharged  the  insurers.  Bood 
V.  NetbU,  265. 

a  SlABiNE  Pbotest— When  Made.— The  protest  must  be  made  in  the 
first  port  at  which  the  captain  arrives  after  his  vessel  has  been  dam- 
aged, unless  particular  cases  make  it  imposdUe.    Boifce  v.  Moort^  277. 

IOl  Same— Befobe  Whom.— Where  there  is  no  notary,  a  protest  made 
before  a  magistrate  is  admissible.    Id. 

IL  Abandonment,  when  Notice  to  be  Given.— An  abandonment 
must  be  made  within  a  reasonable  and  convenient  time  after  notice  of 
the  loss;  and  it  is  not  necessary  that  the  information  of  a  loss  should 
come  from  a  factor  or  consignee  in  order  to  put  the  insured  to  his  eleo^ 
tion.    Fulkr  r.  MeCfaO,  Zl% 
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12.  WnsN  Right  to  Sub  on  Policy  Accbues.— Wheze  a  policy  ex- 
pressed that  the  loss  should  be  paid  three  months  after  proof  made  of 
the  loss,  a  suit  cannot  be  maintained  until  the  three  months  haTe 
ekpsed.    Camberling  ▼.  MtCaU,  341. 

13.  Policy  of  Insubancb^  How  Constbubd.— In  the  construction  of 
policies  of  infmiance,  the  intent  and  meaning  of  the  parties  are  to  be 
regarded  more  than  the  strict  literal  sense  of  the  words.  Cron  t.  Skul- 
1^6,645. 

14.  Deviation. — ^Not  touching  at  a  port  in  the  course  of  a  voyage,  where 
a  Tessel  has  a  privilege  to  call  at,  is  no  deviation,  because  such  aprivi- 
lege  is  intended  as  a  benefit  for  the  insured,  which  he  may  waive  for 
the  general  interest  of  all  oonoenied«  if  he  sees  fit.    Id* 

INTEREST. 

1.  Intbbbst.— Interest  should  not  be  allowed  on  an  unliquidated  account. 

MtOotmieo  v.  CiirB0»,  640. 
%  iNTBBBdT,  WHBN  Allowablb.— When  a  person  indebted  to  another 

knows  what  sum  he  is  to  pay,  and  when  he  is  to  pay  it,  he  must  pay 

interest    ffuni  v.  Jtidt$,  66S. 

See  EzBOUTOBS  and  Adxinistbatobs,  6^  15;  LBOAcna^  SL 

JOINT  TENANCY. 

!•  SUBVIVOBSHIP  in  Joint-tbnancy.— In  joint-tenancy  the  doctrine  of 
surrivorship  is  not  recognised  in  this  state.    Phelp§  v.  Jqwon,  33. 

SL  Action  by  Joint  Tenants. — ^Where  one  joint  tenant,  or  tenant  in  com- 
mon, brings  an  action  to  recover  the  whole  of  a  tract,  and  proves  him- 
self only  entitled  to  one-third,  he  shall  not  iul  on  that  account,  but 
shall  have  a  verdict  for  the  portion  to  which  he  proves  a  title,  and  the 
judgment  should  eonfonn  to  such  verdict    MeFaddm  v.  Haleif,  063. 

JUDGMENTa 

!•  How  Fab  a  Judombnt  ob  Dbcbbb  is  Final.— The  judgment  or 
decree  of  a  court  of  competent  jurisdiction  is  not  only  &Btal  as  to  the 
subject-matter,  but  also  as  to  every  other  matter  which  the  parties 
might  have  litigated  in  the  cause,  and  which  they  might  have  decidedi 
and  tlus  rule  is  as  fully  adopted  in  chancoy  as  in  any  other  court 
Le  Own  v.  Ckmvtmeur^  121. 

%  Judgment  of  Fobeiqn  Cottbt  of  Admibalty.— In  an  action  on  a 
policy  of  insurance,  the  sentence  of  a  foreign  court  of  admiralty  is  not 
conclusive  evidence  as  to  the  character  of  the  property,  and  a  breach 
of  the  warranty  of  neutrality.     Vandttikemel  v.  UwML  Int.  Co,  180L 

IL  Fobeiqn  Judgment,  when  Conclusive.— The  judgment  of  a  court 
having  jurisdiction  of  the  subject-matter  is  conduiive,  and  cannot  be 
inquired  into  in  a  collateral  action.    Meatier  v.  Amery^  816L 

4  FoBEiGN  Judgments  and  Decbees.— Due  faith  and  credit  must  be 
given  to  the  proceedings  and  adjudications  of  the  courts  of  the  United 
States,  and  of  foreign  courts,  when  they  have  competent  jurisdlfltMi 
as  to  the  matter  before  them.    JetUtku  v.  Putnam,  694 
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JUBY. 

1.  JuBOAB  Cahnot  Ixfbagh  Vkbdigt.— Juon  cMuioi  aflerwiidiiiip8M& 
a  Terdict  to  which  they  have  aasented.    Apthorp  v.  Baehu^  26L 

SL  JUBORS  Ck>NyERSlNO  ABOUT  Causb.— A  juryman  should  not  ocmvene 
with  any  person,  other  than  a  fellow-juror,  upon  the  merits  of  the 
cause  under  consideration.    Dana  ▼.  BoberU,  36. 

9.  Whsk  Disqualifibd  as  Witkesses.— A  juror  whose  conduct  is  im- 
peached by  a  motion  in  arrest  cannot  be  a  witness.    Id, 

4.  JUBOBS  Cakkot  Detebmikb  Vebdict  by  Chancb.— If  the  jury,  in 
the  dedsion  of  a  cause,  determine  the  amount  of  damage  by  a  resort 
to  chance,  it  a  good  cause  for  an  arrest  of  judgment.  Warmer  v.  Sob- 
tMon,  9S, 

&  DiSQUALXFiCATiON  OF  JuBOBS— WHEN  EzoEPTiOK  Taxeh.— An  ex- 
ception to  a  juror  will  not  avail  a  party  after  verdict,  if  he  was  aware 
of  it  when  the  jury  was  impaneled.    ParmeU  v.  QfUhery^  65. 

C  DisCHABGB  07  JuBY  WITHOUT  Vebdict.— Where  one  of  two  penoDs 
indicted  for  conspiracy  was  acquitted,  and  the  jury  were  unable  to 
agree  whether  the  other  was  guilty  or  not,  the  court,  agamst  the  con- 
sent of  the  latter,  ordered  a  juror  to  be  withdrawn  and  the  jury  dis- 
ohaxged;  and  it  was  held  that  the  court  may,  in  its  discretion,  in  a 
criminal  case,  dischaige  a  jury  who  are  unable  to  agree  on  a  verdict, 
against  the  consent  of  the  defendant,  who  may  be  brou^t  to  teial  a 
seoond  time  for  the  same  offense.     The  People  v.  OlcoU,  16& 

7.  IXPEBFECT  FlKBiNO  BY  JuBY.— A.  and  B.  being  indicted  for  a  con- 
spirscy  to  defraud  C,  the  jury  found  a  verdict  thai  there  was  an 
agreement  between  A.  and  B.  to  obtain  money  from  C,  but  with  in- 
tent to  return  it  again;  this  was  held  not  to  be  a  verdiet  of  arqnittal, 
or  a  verdict  on  which  any  judgment  could  be  given.  Id, 
&  Misconduct  of  Jubobs.  —There  must  be  dear  and  full  proof  of 
jurors  having  eaten  and  drunk  at  the  expense  of  a  party,  and  undue 
influence  and  criminal  intent  must  appear  before  the  court  will  grant 
a  new  trial  Ooodrigkt  v.  lieCandand,  80G. 
9l  Samb— When  Gbound  fob  New  Tbial.— A  new  tiial  wQl  not  be 
granted  where  it  appears  that  a  juror  had  betted  on  both  sides  of  a 
cause,  unless  an  evident  bias  was  produced,  nor  where  some  of  them 
have  expressed  an  opinion  on  the  opening  of  a  cause.  Id, 
la  EXPBBSSION  of  Opinion  by  Jubob.— On  the  question,  whether  a 
juror  could  be  asked  on  oath  if  he  had  expressed  an  opinion  unfisvor- 
able  to  the  prisoner,  Williams  and  Haywood,  JJ.,  diflhnd.  Skite  v. 
NarrU,B&L 
IL  Alien  on  Juby.— If  an  alien  is  drawn  and  impaneled  on  the  jury,  it 
is  a  good  cause  of  challenge  before  trial;  bat  if  allowed  to  he  wwont  by 
the  prisoner,  it  is  too  late  after  trial  andoomvlotion  tomakait  a  ground 
loranewtriaL    SiaU  y*  Quarrt^  eSFI. 

LKASR. 

L  What  Constitutes  a  Lbasb.^A  writing  by  wUdi  a  ri|^  isgif«B 
to  flow  lands  for  a  number  of  yean  is  a  leaae^  and  must  thenfore  be 
recorded.    Smith  v.  StmotUt  4& 
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LEQACIEa 

L  LiOAcnr,  whsthxb  a  Patmekt  of  Debt.— In  an  action  brought  by 
A.  against  an  execator  for  a  legacy,  the  defendant  offered  in  eridence 
an  account,  and  certain  bonds  which  had  been  paid  and  canceled  by 
the  testator,  on  which  there  was  an  indorsement  by  the  testator,  that 
by  agreement  between  A.  and  B.  they  were  to  be  chaiged  to  the  ac- 
count of  A^  and  the  bonds  were  for  that  reason  conceled.  The  in- 
dorsement was  prior  to  the  date  of  the  wilL  It  was  held  that  the  ac- 
count and  indorsement  made  on  the  bonds  were  not  sufficient  evidence 
to  support  the  debt  set  up  against  A.  by  the  executor.  And  that  if 
the  debt  had  been  proved,  it  would  not  have  been  released  or  extin- 
guished by  the  legacy.    RkkeU  v.  LwrngtUm,  158. 

Si  Interest  on  Legacy. — A  testator  devised  his  lands  to  his  two  sons, 
efaaxged  with  the  payment  of  a  certain  sum  by  each  to  his  executors, 
and  bequeathed  to  his  granddaughter  two  hundred  pounds,  to  be  paid 
to  her  when  she  came  of  age,  out  of  the  sums  so  directed  to  be  paid  by 
his  sons  to  his  executors.  It  was  held  that  the  legacy  to  the  grand- 
daughter earned  interest  from  the  time  it  was  due,  and  not  before;  and 
that  it  waa  due  when  the  legatee  arrived  at  the  age  of  twenty-one  years. 
Van  Bramet  v.  ffqfkuMU  EaBtcutort^  1(K2L 

IL  When  Lboaot  Vests.— A  devise  to  trustees,  after  the  wife's  death,  or 
in  ease  she  should  marry,  to  sell  land  and  divide  the  money  among  the 
leirtator's  children,  when  they  severally  attain  the  age  of  twenty-one, 
or  were  married,  gives  a  vested  legacy  to  a  child  who  attained  the  age 
of  twenty-one,  married,  died  intestate  without  issue  in  the  widow's 
life-tune,  she  not  having  manied  again.    Price  v.  WeUl^na,  222, 

4  Same. — ^A  devise  of  lands  was  made  to  a  second  son  and  his  heirs,  sub- 
ject to  the  payment  to  a  daughter  of  three  hundred  pounds,  after 
the  expiration  of  a  lease  on  the  land,  and  one  hundred  and  fifty 
pounds  within  the  three  months  after  the  death  of  the  testator's 
wife,  to  whom  an  annuity  of  twenty-seven  pounds  per  annum  was 
given  out  of  the  binds  during  life.  The  legacies  were  held  to  be  vested 
and  transmissible  to  representatives,  though  the  legatee  died  before  the 
time  of  payment.    SUme  v.  MaMey,  34&. 

IL  EUXE. — A  devise  to  a  niece  of  four  thousand  pounds,  to  be  paid  to  her 
one  year  after  marriage,  and  in  the  meantime  to  remain  in  the  execu- 
tor'a  hands,  he  paying  interest  for  the  same,  is  not  a  marriage  portion, 
but  a  vested  legacy;  and  a  payment  to  such  legatee  by  the  executor, 
on  herarriving  at  age,  is  good,  though  it  is  not  a  year  after  mairiage. 
Botme  V.  Sinkler,  622. 

C  EUXK^A  testator  bequeathed  the  bulk  of  a  large  estate  to  his  sons, 
and  made  them  his  executors;  he  left  a  legacy  of  three  thousand  pounds 
to  his  daughter,  to  be  paid  on  the  day  of  her  marriage,  or  on  attaining 
twenty-one  years  of  age,  the  interest  of  which  was  to  be  paid  annually. 
If  she  died  under  age,  or  without  issue,  the  legacy  was  then  given  over 
to  the  sons.  The  sons  qualified  as  executors,  and  possessed  themselves 
of  the  whole  estate.  The  court  had  several  times  allowed  part  of  the 
interest  to  provide  for  her  maintenance  during  infancy*  She  married 
at  the  age  of  eighteen,  and  was  not  of  age  at  the  time  the  suit  was 
brought  by  herself  and  husband  for  the  payment  of  the  legacy.    The 
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eonrt  held  that  the  legacy  should  he  paid  immedlalely.    JDawiu  ▼» 
DrafUm*9  Exeeittont  689. 

See  Executors  and  ADMiKisT&ATOBfl*  6L 

LEX  LOCI  CONTBACTUa 
See  Comnucis,  e. 

LIEN. 

X  lAEH  UFOH  LAHD  UNDEB  DEVIBB  TO  SXTPPQBT  WiDOW.— When  tll» 

eoniddBimtkm  el  a  devise  in  a  will  is  the  maintenanee  el  the  widmrli 
heeomei  a  lien  upon  the  Jand.    JDodge  w.  JDodge,  40i 

LIMITATION  OF  ACTION. 
See  EQUITT9  la 

MALICE. 
See  CBDmrAL  Law,  & 

MALPRACTICE. 

L  MALPmAcncE— Acnoir  fob.  —An  action  for  dami^ee  eea  he  wwtemitf 
hj  the  hnehand  against  a  aoxgeon  for  an  nnahillfal  epeiatien  vpon  Ua 
wife»  notwithstanding  she  dies  in  consequence  therool     Orom  r. 
(htktrp,  61. 

MANDAM(J& 

1.  Wbit  of  Mandaxus  to  REnvsTATE  A  MiNiSTBB.— BTSiy  endowed 
iwiwiai^  of  any  sect  or  denominationof  christians  who  has  heenwiong- 
fnUy  dispossessed  of  his  office,  is  entitled  to  the  writ  of  numdamnsi  t» 
restore  him  to  ius  function  and  temporal  rights  with  which  it  has  heen. 
endowed.    Bunidy.  WinemiUer,41h 

t.  Pbocbedihgs  to  Obtain.— To  ohtain  the  writi  it  is  only  neeessuy  to 
show  hy  jwiBia/acie  evidenoe  the  right  or  title  of  the  penoa  ^i***»*»^ 
it.    Id. 

MESNE  PROFTra 

L  Action  fob  Mesne  Pbofitb.— In  an  action  for  mesne  praAt%  the- 
judgment  in  ejectment  is  condusiTe  of  the  ri^t  of  possessiou,  and  of 
the  title  to  the  profits  from  the  time  of  the  dendse  laid  in  the  decfana- 
tion.     Van  Aim  ▼.  Sogers,  113b 

%  Same.— An  action  lor  mesne  profits  is  an  equUahle  BQit»  in  wUeheivw^ 
eq[pdtaUe  defense  may  he  set  up.    Jfarroy  t.  Oowmtmmvv  177. 

See  EJEoniBNT,  L 

MANSLAUGHTER. 
See  Cbdonal  Law,  6^  9l 

MISTAKE. 
See  Deeds,  5;  Equity.  I,  SL 
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MORTGAGES. 

I.  Mosioaosb'b  Rigbt  to  Sue  in  Law  and  Equitt.— The  pendency 
of  *  suit  upon  a  bond  is  no  bar  to  an  action  of  ejectment  for  the 
recovery  of  lands  mortgaged  to  secure  the  same  debt    CoU  v.  FUek^  20. 

%  Entry  of  Mobtoaqk  Extinguishes  Debt.— If  the  mortgagee  takes 
possession  of  the  mortgaged  premises,  under  foreclosure,  the  debt  is 
thereby  dischaiged.    McEwen  v.  WeUea^  39. 

S.  Assignment  of  Debt  cabbies  Mobtgaoe  Secubfty.— The  assign- 
ment of  the  debt  secured  by  a  mortgage  carries  with  it  the  mor^;ag6 
security.    Lawrence  t.  Knap,  42. 

See  Deeds,  2;  Eyidengb,  191 

MURDER. 
See  Cbdcinax.  Law,  6, 8, 9. 

NEGOTIABLE  mSTRUMENTS. 

L  Indobsjemknt  afteb  Matubity. — ^Where  a  bill  or  note  has  been  in- 
dorsed after  maturity,  the  party  taking  it  is  by  this  eiicumstanee  put 
on  inquiry,  and  he  takes  it  subject  to  all  the  equity  that  existed  in 
laYor  of  the  maker  before  indorsement.    Johnaon  ▼.  Bloodgood,  93. 

2.  Ck>MPUTATiON  of  Timb  ON  NoTBS  AND  BiLLS.— In  cases  of  bills  of 
exchange  and  promissory  notes,  time  is  calculated  by  calendar,  and 
not  by  lunar  months.    L^/fngwett  v.  WhUe^  97. 

I.  Demand  and  Nones— What  Will  Excuse.— Where  the  indorser 
of  a  note  before  maturity  informed  the  holder  that  the  maker  had  ab- 
sconded, and  that  being  secured  for  his  responsibility,  he  would  give  a 
new  note,  and  requested  time  to  pay,  and  during  the  time  extended 
the  note  became  due,  it  was  held  that  the  holder  was  not  bound  to 
make  a  demand  on  the  maker,  or  give  notice  to  the  indorser.    Id, 

4  Agent  Bound  to  givb  Notice  of  Non-patmbnt.— Where  an 
agent  receives  a  bill  for  collection,  he  must  send  notice  of  non-aocept* 
anoe  and  non-payment  with  the  protests  to  the  remitter,  whose  duty 
it  is  to  give  immediate  notice  to  the  drawer.     Twmo  ▼•  Lague,  141. 

&  Notice  bt  Agent  to  Dbaweb  Sufficient.— If  the  agent  himsell 
undertakes  to  give  notice  to  the  drawer,  it  will  be  sufficient,  if  it  be 
giyen  as  soon  as,  under  the  circnmstances  of  the  ease,  it  could  have 
been  received  from  the  holder.    Id. 

C  What  will  Excusb  Notice.— The  prevalence  of  a  maUgnant  fever 
in  the  dty  of  New  York  was  held  a  sufficient  excuse  for  not  giving  no- 
tice until  November  of  a  protest  of  non-payment  made  in  September. 

Id. 

7.  Payment  bt  Bill  ob  Note.— A  bill  of  exchange  given  for  a  pre- 
existing debt  is  not  payment,  unless  it  is  so  expressly  sgreed  by  th* 
parties.    Murray  v.  ChmvemeMr,  177. 

&  Patxent  to  Holdeb  of  Bill.— Possession  of  a  bill  of  exchange  i* 
evidence  of  an  authority  to  demand  payment  Morrie  v.  Foreman,  23fiL 

t.  Stbixing  out  Specul  Indobsexent.— The  pkuntiff  in  an  action 
upon  a  bill  may  strike  out  a  special  as  well  as  a  general  indoraement 
on  the  bilL    Id, 

10.  Pbotest  must  be  undeb  Seal.— a  protest  for  non-payment  most 
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appear  under  a  notarial  seal,  bat  it  is  not  neoeasary  tliat  the  non« 
eej  tanco  shoald  be  certified  in  the  protest,  ae  it  may  be  established  by 
other  evidence.    Id. 

IL  What  Words  Cokstitutb  NEaoTiABiLrrr.— A  bill  of  exchange, 
payable  to  a  particular  person,  without  the  woids  "or  order,**  or  "as- 
signs," or  other  such  words,  is  not  negotiable.  Qtrard  t.  La  Co$U^  236. 

12.  IllDOBSBB,  WHBN  ENTITLED  TO  Beootkr.— An  indoner  on  a  bill 
i^edsUy  indorsed,  cannot  reooTer  against  the  acceptor  merely  because 
he  has  possessbn  of  the  bill  and  protest,  without  showing  that  he  has 
paid  the  amount  of  the  bill  to  a  subsequent  indorsee;  Chr^enU  ▼.  Mc- 
Cart^,21^ 

IS.  Special  Ikdossbmbnt.— The  negotiability  of  a  bill  or  note  may  be 
restrained  by  indorsement,  or  by  special  words  in  the  body  of  the  note. 
SmUky,  Lamrenee^  556u 

14  Action  BT  Indobsbb. — ^An  indorser  may  sustain  an  action  in  his  owd 
name,  eith^  by  striking  out  the  indorsement  or  without  it;  possession 
of  the  note  being  prima  fad^  evidence  of  payment  to  the  indorsee.    Id. 

VL  What  Acts  will  Disohabgb  Indobsbb.— Whenever  a  new  credit 
or  an  extension  of  the  time  for  payment  is  given  by  the  holder  of  a  bill 
to  the  drawer,  he  thereby  releases  the  indoner.  ScmriHmmg^  v.  Hot' 
vif,60gL 

18.  When  NoncB  odten  to  Indobsbb.— In  all  cases  whatever,  the  holder 
of  a  protested  bill  must  give  reasonable  notioe  to  the  indotser,  either  by 
the  first  post  or  convenient  opportunity.    /dL 

^7.  When  Notice  of  Pbotest  Unnegessabt.— Whero  adrawerof  a  bill 
has  no  effects  in  the  drawee's  hands  at  the  time  of  drawing  no  notioe 
or  protest  is  necessary  in  order  tocharge  the  drawer,  but  it  is  otherwise 
in  respect  to  an  indorser.    Fo^hermgham  v.  Ptiee^  618L 

18b  Pbomise  to  Pay  a  Pbotested  Bili«— Whero  a  pranuse  is  made  by 
an  indorMrof  a  bill  of  exchange  to  take  it  up  when  it  isretnmed,  being 
ignorant  of  the  fact  of  due  diligencenot  having  been  used  by  the  holder, 
he  cannot  be  held  liable  on  such  promise.    Id, 

28.  Pabol  Evidbncb  showino  Natubb  of  Indobsbkbmt.— In  an  action 
by  the  indorsee  of  a  promissory  note  against  the  payee  as  indorser, 
parol  evidence  is  admissible  on  the  part  of  the  defendant  to  prove  that 
he  placed  his  name  on  the  note  in  blank  for  the  puxpooe  of  enabling  a 
party  to  whom  he  delivered  the  note  to  collect  it  for  the  benefit  of  the 
defendant,  although  this  party  sold  the  note  to  the  plaintiff,  who  filled 
VEp  the  indonement  to  himselL    RhodM  w,  Bidiif,  898i 

NEW  TRIAL. 

L  Nbw  Tbial,  wren  Granted.— In  very  intrioate  and  doubtful  eases, 
notwithstanding  the  finding  of  a  Jury,  the  court  will,  in  the  exeidse 
of  its  extraordinary  discretion,  order  a  new  trial  in  some  oases,  for  tha 
better  attainment  of  Justice.    Brown  v.  Frod^  838. 

See  Damaoes,  4;  JUBY,  8^  8^  II. 

NONSUIT. 

U  Nonsuit,  when  Granted  or  Denied. — ^It  is  proper  to  direct  a  non- 
suit whenever  thero  is  a  total  failuro  of  evidence,  or  only  li^t  oi 
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trivial  pnsomptioii  to  support  an  action,  for  it  would  be  nugatory  to 
aubmit  anch  a  case  to  a  jury;  but  wbere  tbere  la  testimony  of  a  doubt- 
fnl  nature,  or  which  depends  on  a  long  train  of  dreamstanoes,  or  on 
&ct8  contradictory  in  themaelTes^  or  which  admit  of  difiEBient  interpre- 
tatiohs,  the  pUdntifi  has  a  right  to  have  his  case  sabmitted  to  the  juiy. 
Brown  ▼.  Frod^  633. 

NOTABY  PUBLXC. 

L  Pbotsst  bt.— a  protest  must  be  based  upon  the  tntemation  of  the 
notary  public  himself  and  cannot  be  enteied  up  upon  intemation  fur* 
niahed  hy  his  deik.     WHUammm  ▼.  Tmnmr,  602. 

See  IiraintANOSt  10. 

NUI8ANGB. 

L  Wmor  Putatb  Aonov  will  Lib  yoB.~A  pthraleaelioQwillliein 
the  case  of  apablie  nuiaanoe  in  favor  of  oiiewliosBlBmiaspeeialin- 
jury  theiel^.    Bmnrowi  y.  Piedqf,  06. 

PABENT  AND  CHILD. 

L  LXABILITT  TO  SUPPOBT  Win's  Paxkrtb.— A  soB-iB*lKW  eaanol  be 
held  liable  for  the  support  of  his  wife's  parents.    JfoelT.  l\tnoM^  17. 

PABTNEBSmP. 

1.  Pabthxb'8  Kotb  vob  Fnoc  Dbbt.— The  aoeeptanoe  of  the  note  of  one 
partner  for  a  firm  debt,  and  balancing  the  firm  accounts  therewith^ 
does  not  release  the  firm.    PatethaU  ▼.  Aptkorpt  3L 

8.  LiAMLrnr  of  PABTHXBa— Nones  of  Dissolutiok.— Partners  are, 
by  hiw,  liable  to  be  jointly  dunged  for  all  credita  given  at  the  request 
of  either  partner,  relating  to  the  copartnerahip  business^  until  publio 
notice  is  given  of  a  dissolution;  and,  on  a  joint  contract^  if  on^  one 
be  sued,  it  is  matter  of  abatement,  but  no  advantage  can  be  talcen  of 
it  under  the  general  issue.    Bradley  ▼.  Camp,  13. 

t,  Whbn  Pabtnxb  CAimoT  Bihd  Ck>PA!BTN]BB.— One  partner  cannot  ex- 
ecute a  deed  In  the  firm  name  ao  as  to  bind  his  copartner.    Oemrd  y. 

4  Same.— If  one  partner  drawa  a  bill  of  exchange  on  the  firm  in  payment 
of  his  own  individual  debt,  and  accepta  it  in  the  name  of  the  partners 
without  the  consent  or  knowledge  of  his  copartner,  the  other  partner 
is  not  liable,  and  an  action  cannot  be  sustained  against  him  upon  such 
acceptance.    Brown  ▼.  Dutwanmm,  409. 

JL  BviPBNCB  TO  Chabob  onb  A8  Pabtnbb.— -General  reputation  b  not 
sufficient  to  chaige  a  particular  person  as  partner;  there  must  be  some 
admission  of  his,  or  some  overt  act  to  prove  it    SmU  v.  JWdb,  5S5. 

'C  AcnoN  AOAIK8T  Bttbyitiko  Pabtnbb  Only.— The  representative  ol 
a  deceased  partner  cannot  be  sued  while  there  is  a  surviviog  partner. 
Bmrgwin  t.  ffatU&^9  Adm*r,  682. 

PAYMENT. 

X  Bt  Notb.— An  action  on  account  will  not  lie  upon  an  aeeonni  which  has 
been  adjusted  by  the  parties^  and  where  a  note  haa  been  given  for  the 
balance.    Aptkorp  v.  Skepard,  6. 
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Sl  When  Bound  to  Pat  Monbt  ob  DklitbrPbopsrtt.— Whereamaa 
ii  to  pay  money  or  deliTor  property  at  a  Tahiatioii,  he  is  not  bound  to- 
carry  the  property  to  the  creditor^  hat  the  latter  ahoiild  leceiTe  it  at 
the  debtor*!  house.    Damdiridgt  v.  Ha/rria^  465. 

X  Debt  Discharged  ukdbr  Laws  of  Aivotheb  State.— Though  on* 
Goontry  will  not  ezecnte  the  penal  laws  of  another,  yet  if  a  person  be 
dischaiged  from  a  debt  by  a  tender  and  refosal  made  in  a  foreign  oonn- 
try  hj  Tirtoe  of  its  lawsi  he  may  defend  himself  elsewhere  by  lelyiBg 
npoa  snch  tender  and  refosal  and  the  laws  nnder  wfaieh  he  waa  dia- 
ehaiged.    Warder  v.  AreO.  488. 

PERSONAL  PBOPEBTT. 

L  Gbowino  Grain  not  Personal  Profertt.  —Grain  growing  upon 
land  does  not  pass  by  a  desoiption  of  persanal  property  in  a  wilL 
▼•  JriafSMMit  37* 


PLEADING  AND  PBACTICE. 

L  OmmNa  to  set  up  a  DEnorsB.— Where  a  party  to  an  action  of 
law  has  knowledge  of  a  frand  or  other  matter  ol  defense,  whidi  iie 
oould  plead  therein,  and  he  ne^^ects  to  do  so,  he  cannot  thereafter  ob- 
tain relief  in  a  conrt  of  eqnity  against  the  judgment  at  law,  on  the 
ground  of  snch  frand  or  matter  of  defonse,  and  as  to  snch  the  Jndg* 
ment  mnst  f orerer  omdnde  him.    Lt  (huen  ▼.  (ToMwriMiir,  121. 

S.  OMrrnNo  to  Aver  a  Cause  of  Action.— In  an  action  by  a  son* 
in-law  against  his  father-in-law,  for  the  breach  of  a  promise  made  be- 
fore marriage  in  reference  to  his  daughter's  fortune,  the  declaration 
aTorred  that  he  promised  to  do  equal  justice  to  all  his  daughters  as  it 
should  bo  oonyenient  for  him,  without  stating  what  portion  he  had 
l^bren  to  his  other  daughters,  or  that  he  had  given  them  laiger  propor- 
tions, or  that  it  was  convenient  for  him  to  give  the  plaintiff's  wife  % 
particular  amount;  it  was  held  the  dedaiation  was  insufficient  after 
verdict    Chkketier  v.  Fast,  £00. 

H  Administratrix  with  Will  Annexed,  How  Sued.— Anadminia- 
tratriz  with  the  will  annexed  must  be  sued  in  that  character,  and  if 
sued  as  administratrix  only,  without  the  addition  of  the  words  ''with 
the  will  annexed,"  she  may  plead  it  in  abatement  Hmd  v.  WUkSmmm^ 
534. 

4  Entry  of  Judgment— Execution.— The  proper  judgment  in  a  case 
where  the  executor  omits  to  plead  "no  assets"  is,  that  the  principal 
sum  recovered  bo  levied  (2e  bomie  iedaiorU  in  the  hands  of  the  executor, 
and  the  costs  de  bomi$  proprui;  and  upon  the  return  of  the  sheriff  that 
there  are  no  goods  of  the  deceased  in  the  hands  of  the  executor,  then  a. 
setre/ocMU  should  issue  te  the  executor  to  show  cause  why  the  exeeo- 
tion  for  the  principal  should  not  be  levied  de  bomkpropHk,    Parkmr  ▼• 

See  Executors  and  Administrators,  1,  2, 8, 9;  InfancTs  1|  Tu- 

ANcr  IN  Common,  L 

PRINCIPAL  AND  AGENT. 

h  When  PniNaPAL  Bound  By  Acts  of  Agent.- If,  in  oonsequonce  of 
a  notorious  agency,  the  agent  is  in  the  habit  of  drawing  bills,  which 
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the  prindpol  ha*  ngnlarly  paid*  tluB  Is  sach  an  affinDanoe  of  liia 
power  to  dxawy  that  the  principal  will  be  bound  to  pay  other  bil]% 
though  the  agent  should  misapply  the  money  raised  by  such  billa. 
H(H>e  y.  OxUy^  425. 
%  Appointmsnt  of  Agents  iob  CoLUScnoNa  —  The  appointment  of 
agenta  of  known  ability  to  make  a  collection  v^  prima  faeU  eridenoe  of 
dne  diligence,  and  the  consignor  must  afterward  proTO  negligence  ta 
hold  the  representatives  of  the  factor  liable,  MtCoKnko  y.  Omwm^ 
54a 

See  ByiDXHOS»  8;  FACT0B8»  1;  NbGOTIABLB  IN8TBU]IB1IT8»  4 

PBOBflSE. 

L  Who  oan  takb  Aoyahtaob  of  a  Pbomisb.— If  a  pramiae  is  mada 
to  any  one  who  shall  do  a  certain  things  the  penon  doing  it  is  entitled 
to  the  benefit  of  the  promise^    Aifl  v.  ToJeof,  G2l 

%,  When  Pabol  Pbomisb  to  Pat  Anotheb's  Dbbt  is  Bindino.— 
Where  A.  is  indebted  to  B.  and  places  sufficient  property  in  the  hands 
of  C.  for  the  purpose  of  paying  the  debt,  and  C  conyerts  the  property 
into  money  and  promises  B.  to  pay  the  debt»  B.  may  maintain  an  as- 
sMwpitf  against  G.  on  the  promise,  althon^^  there  was  no  note  in  wiit* 
ing  thereof    JBofmsr  y.  BSm^  379. 

See  Boin>s,2,4 

PROMISE  OF  MABBIAGE. 

1.  Bbbach  of  PBomsB— Evidenob  as  to  Plaintiff's  GHABAcnxB.— 
In  an  action  fora  brsaeh  of  promise  of  maixiage  the  dciendant  should 
be  permitted  to  giye  eyidence,  in  mitigation  of  damages^  of  the  licen- 
tbus  conduct  of  the  plaintiff,  without  any  limitation  as  to  the  time  h» 
made  the  promise  to  her  or  the  peiiod  of  the  proposed  maniage.  Jchmaom 

%  VwiiQiw  OF  Plaintiff's  Pbomisb.— In  such  case,  it  b  not  necessary  lor 
the  plaintiff  to  prove  a  preyious  oflGw  to  many  the  defandant.    /dL 

t,  EXEMPLABT  DAMAGEa— In  an  action  for  a  breach  of  promise  of  mar- 
riage, accompanied  with  seduction,  it  is  proper  to  giye  exemplary  dam- 
agea,  which  are  not  to  be  measured  hj  the  defendant's  poverly.    Car^ 

PROTEST. 
See  iBSUBANos,  ^  10;  Nbgotiablb  Ib«tbumbbt%  10^  17. 

QUESTIONS  OF  LAW  AND  FACT. 

L  Dub  Diuoehcb.— Whether  the  assignee  of  a  bond  has  used  due  dili* 
gence  to  recoyer  against  the  obligor,  is  a  proper  question  for  the  de- 
termination of  the  jury,    ifodbje**  Ba^r.  y.  Hoeit,  482. 

8.  Fbaud. — ^Whether  there  be  fraud  or  not,  is  a  proper  quartion  lor  the 
determination  of  the  jury  under  all  the  circumstancea  ol  the 
HomOUm  y.  Oremwood^  6Q7. 
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BEAL  ESTATB. 

L  Pabol  AoBimmT  Rklativb  to.— When  laadg  mn  aM  tad  mmwytd 
I7  deed,  deecri1>ix^  the  metes  and  honnd%  linee  and  wiypoeed  qnan- 
Uty,  n  parol  mgrecment,  at  the  aame  time  to  pay  the  gnntee  for  all  that 
it  shall  fftU  short  on  measurement  is  Toid,  being  within  the  statute  of 
tends.    Bradley  ▼.  Blod(fei,  11. 

%  Alibn  Holding.— British  subjects  haying  acquued  vested  rights  in 
real  property  in  the  United  States  before  the  American  BoTolntion, 
can  hold  the  same  notwithstanding  their  alienage.  Aptkorp  v.  Badbme, 
26L 

t,  DBSGBiPnoN  OF  Land  Ck>NTBTBi>— Pabol  EviDBircE.— Where  a  oon- 
▼eyance  describes  land  by  course  and  distance,  without  any  natural 
boundary,  the  party  in  locating  his  lands  must  be  confined  to  cooisea 
and  distances,  and  cannot  explain  by  parol  proof  what  land  waa  in- 
tended to  be  conveyed.    ffaimiiUm  v.  Oawood,  S78. 

i.  DBFiGDSNcroFQuANTiTTCoNTRAorsDFoB.— AdefielencyofqnaBtity 
so  great  as  to  defeat  the  object  of  the  purchase,  is  a  good  cause  lor 
readnding  a  contract  for  the  sale  of  kndsi  or  it  may  be  set  off  aa  an 
dbet  against  the  bonds  given  for  the  consideration  monqr-  FHmgU  ▼. 
inCtai'sJb'r,  612. 

Sea  GOHTEAOT,  9^  12|  Ck>TXNANTS,  1;  BquITT,  8;  FbAUI^  S;  LODI,  1| 

SPBGino  PBBVORXAirca^  4. 

BECEIPT. 
L  FAiai  BxPBBSBNTATioiia— Where  a  receipt  in  foU  for  a  daim  waa 
given  by  the  agent»  who  waa  fully  anthorindy  the  principal  is  not  pre- 
cluded from  giving  evidence  to  show  that  the  recei^  waa  obtained  bj 
fimnd,  miaiepieaentation  and  imposition  on  the  part  of  the  debtor. 
THderr.  ITiIttaawM,  SM. 

See  CBDCDffAL  Law,  11;  Etidbnoi^  9l 

BECOBDINQ. 
L  BBOOBDoro  Dbbd.— A  deed  until  recorded  ia  no  evUbnea  of  title  al 
law,  ekoept  againat  the  grantors  and  hia  heiia.     IFIIM  v.  (heHam,  72L 

BBMOVAL  OF  CAUSEa 

L  Bbmoval  of  Causbs.— An  action  brou^^t  by  a  dtlaen  of  one  atatc 

againat  a  dtlaen  of  the  same  state  jointly  with  oitiaeBa  el  another  atatib 
ia  not  remofvmble  to  the  circuit  court  of  the  United  StatesL    JfSBer  t. 

BENT. 

See  Ck>TBNABT8»  S. 

BENT   CHABGE. 
See  EzBOunON,  L 

REPLEVIN. 

L  Who  OAH  aCAOiTAix.— The  assignee  of  the  buyer  of  a  ehaMalt  who  kw 
never  had  possession,  may  maintain  replevin  against  the  aeUer.  IToodi 
V.  NkMm,36i, 
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SALE* 

L  What  Cohstitutxs.— A  deUTory  of  certain  aitkiM  in  cooaldenitioB 
of  being  peid  what  they  aie  worth  oonstitatee  a  lale.  HtU  y.  HUl^ 
206. 

%  Amount  Recoyekablb.— The  phuntilT  is  entitled  to  recover  the 
amoant  the  articles  were  worth  at'the  time  of  the  eele,  without  regard 
to  their  subsequent  value.    Jd, 

H  Conditional. — Where  a  person  gave  an  instrument  in  writing  to  an- 
other, stating  that  he  had  received  from  the  latter  thirty  pounds,  and 
had  placed  in  his  possession  a  slave  as  security,  and  that  if  the  thirty 
pounds  were  not  paid  on  or  before  a  certain  day  the  slave  should  be- 
come his  property  for  the  said  thirty  pounds;  it  was  held,  on  the  evi- 
dence in  the  cause,  that  this  was  a  conditional  sale,  which  became 
absolute  on  the  failure  to  pay  the  thirty  pounds  on  the  day  specified. 
Chapman  v.  TyTner^  514 

See  CONTBACTS,  3,  4,  9,  12;  Fraitd,  8,  & 

SHERIFFa 

L  Fown  TO  Rbtake.— Where  a  defendant  is  taken  in  execution,  and 
the  sheriff  aUows  the  prisoner  voluntarily  to  escape,  he  cannot  after- 
ward lawfully  retake  or  detain  him  without  a  new  authority  from  the 
plaintiff;  but  he  can  lawfully  retake  or  detain  the  prisonerafter  a  neg- 
ligent escape.    XaiuiN^  v.  Flaei^  142. 

SL  LiABlLiTT  OF. —When  the  prisoner  is  voluntarily  permitted  to  escape* 
his  voluntary  return  and  assent  to  custody  will  not  prevent  the  liabil- 
ity of  the  sheriff  for  the  escape.    Id. 

H  Acts  of  Shebiff  db  facto.— The  ministerial  aeta  el  a  aheriff  <ie>beCo, 
though  ineligible  to  the  office,  are  valid.    StalU  v.  ^flKlertoii,  807. 

SLANDER. 

1.  Slandbbous  Wobdb.— Words  are  not  to  be  taken  in  the  milder  sense 
after  verdict  which  finds  them  to  have  been  spoken  malidonsly.  Been 
V.  Strong,  la 

%  WoBDS  Rblatdio  to  onb's  Offiob.— In  an  action  of  slander  for  the 
following  words,  '*  Squire  Oakley  is  a  damned  n^gue,**  it  was  held  they 
were  not  actionable  because  it  did  not  appear  thoy  were  apoken  of  him 
in  his  official  capacity.    Oatleif  v.  ^arrktgion^  107. 

H  WoBDS  AcnoNABLB.— The  words  ''Ton  have  taken  a  false  oath  be* 
fore  Squire  Rush,"  are  actionable  in  a  proaeention  for  slander.    Bue  v. 

4k  WoBDS  AFFBcmio  Ohb's  Busihbss  Chabaotbb.— In  an  action  of 
dander,  the  declaration  stated  thai  the  defendant,  with  intention  to 
injure  the  reputation  of  tho  plaintiff  as  a  merchant,  fidsely  and  mali- 
ciously spoke  of  him,  then  being  a  merchant,  the  following  words: 
"  Mr.  Young,  I  must  tell  you  that  yon  have  received  more  tobacco 
than  yon  have  accounted  for  to  the  house,**  meaning  the  mercantile 
house  of  which  the  plaintiff  and  defendant  were  partners.  No  eoHo* 
ptium  waa  laid.  It  was  held  that  these  words  were  deariy  aotionableb 
as  importing  a  charge  against  the  plaintiff  in  his  mercantile  charaoteB 
ffoyUr,  rotmy,  446. 
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A.  EVIDBKCB  IN  AcnON.— A  letter  etating  that  the  writer  had  heard  of  a 
danderomB  report,  is  admiarihle  in  eridenoe  to  prove  the  ciieolatioii  of 
the  report,  and  may  be  read  f oi  that  pnrpoee,  the  handwriting  of  the 
peraon  being  proved;  bat  it  is  not  admimihle  to  prove  that  the  defen- 
dant had  propagated  the  report    Schwartz  t.  ThomaM^  479. 

6.  WofiDS,  HOW  Taken. — In  an  aption  of  slander,  words  bear  that  sig- 

nification which  they  have  in  common  parlance;  hence  to  chaige  one 
with  swearing  falsely  in  oonrt  is  actionable,  as  here  it  will  be  under- 
stood to  mean  a  ooort  having  power  to  administer  an  oath.  ffamUton 
V.  Deni,  552. 

7.  YlBDiCT  IN  Action. — In  a  declaration  ior  slander,  idiere  there  are 

some  counts  good  and  others  bad,  a  general  verdiet  or  findiiigwill  sap- 
port  ihe  good  oounts.    NeoU  v.  LewiB^  640. 

SPECIFIC  PEBFORMANCB. 

1.  Spbgifio  Fkbvobmangb. --A  specific  peifonnanoa  el  a  pant  agreement* 

for  a  conveyance,  though  made  sixty  or  seventy  years  previously,  will 
be  decreed  when  the  agreement  had  been  folly  pof ormed  on  both  sides 
except  the  execution  of  a  deed  to  the  purchaser.  SomarmlU  v.  TVne- 
mais  389. 

2.  Samb. — Where  a  parol  agreement  for  a  conveyance  is  dearly  and  satis- 

factorily proved,  and  a  part  performance  thereunder,  equity  will  deereo 
a  specific  performance.    SimnumB  v.  SiU^  396L 

3.  Samb— Whsn  Denieix— Where  it  was  claimed  that  a  mother  entered 

into  a  verbal  agreement  with  her  brother  who  undertook  for  her  son, 
then  a  minor,  to  give  her  son  certain  land  in  consideration  of  his  releas- 
ing his  claim  to  the  personal  estate  of  his  fother,  deceased,  and  the 
mother  gave  to  the  son  ponnosnion  of  the  land  which  he  used  and  im- 
proved as  his  own  until  his  death,  and  the  son  executed  a  relesse  after 
his  coming  of  age  according  to  the  contract,  a  specific  performance  of 
the  agreement  was  denied,  on  the  ground  that  it  was  not  dearly  and 
satisfactorily  established.    IcU 

4  Of  AN  AoRSEHBNT  FOR  SALE  OF  Lanix^Au  agreement  was  made  for 
the  sale  of  land  during  the  existence  of  paper  money,  part  payment 
to  be  made  in  June,  1780,  when  a  conveyance  was  to  be  made,  and 
the  remainder  in  twelve  months  thereafter.  The  money  was  not  paid 
or  tendered  at  the  day,  nor  was  a  conveyance  made.  A  bill  being  brought 
by  the  vendee  for  a  specific  performance,  he  was,  under  the  circum- 
stances of  the  case,  decreed  a  conveyance  upon  his  paying  the  value  of 
the  land  at  the  time  of  the  contract^  instead  of  the  value  of  the  pur- 
diase  money  agreed  upon,  according  to  the  scale  of  depredation.  WhiU 
V.  AtimBon,  470. 

§k  SPBdFio  Pebfobmangb. — ^The  court  will  not  decree  a  spedfie  perform- 
ance of  an  agreement,  and  compd  the  defendant  to  accept  a  title  whii^ 
the  complainant  cannot  transfer  free  and  dear  of  all  ineombranoea. 
BMer  v.  O'ffear,  671. 

STATUTES. 
L  CoNSTEUcnoN. — ^Where  there  ore  two  affirmative  statutes  on  the  same 
subject,  if  they  do  not  conflict  with  each  other  and  can  be  so  construed 
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«i  to  stand  together,  the  latter  will  not  be  oonaideredae  a  Tirtual  re- 
peal of  the  fonner.     IForder  v.  Arettt  488. 

See  Eyidskcb,  i. 

STATUTB  OF  FRAUDa 

1.  Pabt  PXBFORlfAirGB. — ^Part  ezecation  of  a  parol  agveemeiit  eoneendng 
landa  takea  it  oat  of  the  statute  of  franda.    Cfhapmam  t.  Attm^  %L 

See  RsAL  Estate,  1. 

STOPPAGE  IN  TRANSITU. 

1.  Whxn  Right  Exists.-— A  coiisignor  can  stop  goods  <a  iratuUm  only  in 
two  eases:  L  Where  he  has  received  no  consideration;  2.  Where  the 
consignee  is  insolvent,  but  not  where  they  have  been  shipped  to  pay  a 
precedent  debt     Wood  ▼.  Roach,  276L 

-%,  Same. — ^A  merchant  fitted  out  a  yessel  and  directed  the  captain  to  pur- 
sue a  certain  voyage.  The  captain  sailed  to  Madeira,  and  there  dis- 
posed of  his  cargo,  in  part  payment  for  wine  which  he  purchased,  pay- 
ing the  balance  by  bills  drawn  on  the  owner,  and  then  sailed  to  Charles- 
ton with  the  wine;  it  was  held,  that  the  vendors  of  the  wine,  the  ven- 
dee having  become  insolvent,  had  a  right  to  stop  the  goods  in  irantitif, 
as  there  had  been  no  actual  or  oonstmetive  deliveiy  to  the  vender 
Parker  v.  Mclver,  6S6, 

SURETYSHIP. 

1.  IKDEMNITT.— A  surety  cannot  have  a  rignt  of  action  on  a  general 
promise  of  indemnity  until  he  has  been  compelled  to  pay  the  debt  fof 
which  he  is  bound.    BreiUnal  v.  Hehna,  44. 

H  What  Acts  disch abob  Subet y«— The  indulgence  granted  to  a  prindpal 
which  is  to  dischaige  a  surety  from  his  engagement,  must  be  of  that 
kind  whereby  the  nature  of  the  contract  is  changed,  or  whereby  the 
creditor  without  the  consent  of  the  surety,  and  by  his  own  act,  puts  it 
out  of  his  power  to  enforce  the  payment  of  the  debt  by  the  principal. 
It  does  not  mean  a  mere  forbearance  to  sue  the  principal  which  a  court 
of  equity  on  application  of  the  surety  might  direct  him  to  do,  on  pain 
of  foragoiiig  his  daam  upon  the  surety.    ^tfcAoiiafi  v.  Bordkjf,  387. 

IL  Samb. — A.  recovered  judgment  against  B.  and  G.,  his  surety,  and  issued 
execution,  which  was  levied  on  the  property  of  R  A,  on  receiving  a 
part  payment  of  the  judgment,  gave  B.  further  time  for  the  payment 
of  the  balance,  and  ordered  the  property  to  be  released  to  B.  It  was 
held  that  in  consequence  the  judgment  was  discharged  at  law,  and  the 
surety  not  having  assented  to  or  acquiesced  in  the  agreement  was  dis- 
ehazged  in  equity,  and  could  have  an  injunction  against  a  second  exe- 
cution.   BaM  V.  Bice,  497. 

4,  Ihdemnitt,  when  Action  Abises  on.— Upon  a  bond  of  indemnity,  the 
obligee  is  not  obliged  to  wait  until  he  is  compelled  to  dischaige  the 
debt;  he  may  bring  an  action  the  moment  the  first  l»each  happens  in 
failing  to  perform  the  condition  of  the  bond.    Banuap  v.  Oervais,  635. 

4^  Contbibution  between  Co-Subetibs. — Co-sureties  on  a  bond  have  a 
right  to  call  on  each  other  to  contribute  to  pay  the  debt  of  their  principal, 
who  is  insolvent,  and  to  have  the  benefit  of  a  judgment  obtained  by  the 
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credilor  agaiiist  them  all,  aHlumgh  aaiisbction  bad  been  cnteied  vp  eo 
each  judgment,  in  order  to  allow  them  to  stand  aa  judgment  creditoca 
againat  one  of  the  co-cnretiea,  deoeaaed,  whoee  eatate  waa  inaolvent» 
but  which,  nevertheleaB,  ooold  pay  his  proportion,  if  thia  debi  be  eoii-> 
■idered  a  judgment  debt    Bmrcw$  y.  Oamt^MAdmCr,  877. 

TENANCY  )N  COBOiON. 

L  Action  bt  Tbkakts.— Tenaola  in  oommon  may  aoe  together  for  the 
common  estate,  or  each  may  sue  separately  for  hia  pari    HUlhomm  y. 

Jf%B,41. 

SL  Reootebt.— A  recoyeiy  may  be  liad  aoeocdiag  to  the  ifi^i  wUdi  the 
the  plaintifiT  proyes.    /dL 

TENDER. 

1.  When  Available.  —The  benefit  of  a  tender  ialeat  bf  *  wihiiifMi 
demand  and  rsfiiaaL    Bom  y.  Browii,  22. 

See  Bonds,  3l 

TIME. 

1.  Ck>MPnTATiON  OF  TilCB.— From  the  day  of  the  dale  aadireBi  the  dilSb. 
signifying  the  same  thing,  and  may  either  tnchide  or  eadnds  the  day^ 
according  to  the  intent    Himmr  y.  B&iftiMM,  fiSL 

See  Nbgotiablb  InstbumbntSi  S. 

TRESPASS. 

L  When  Landlobd  gannot  Maintain.— A  landlord  cannot  maintain 
trespass  qmirt  daumm  /^rtgU^  after  having  parted  wUh  biaenlife  pea- 
sessbn  to  hia  leasee.    ^Wrsaet  v.  /noia,  840l 

TRIAL. 
See  Cbdunal  Law,  & 

TRIAL  OF  ISSUE. 

I.  Obobb  fob.— While  it  ia  a  matter  in  the  sound  diacretioii  ef  n 
chancery  to  order  an  issue  to  be  tried  by  a  jmy,  this  discratioB 
however,  be  cantionsly  exerdsed,  and  when  it  ia  apparent  there 
necessity  for  it,  the  order  will  be  reversed  in  the  appellate  coml    Xs 
Oum  V.  Chwfemeur,  121. 

&  Fbom  Ck>UBT  OF  Chancbbt.— When  anissne  is  tried,  it  is  vnderthe 
superintendence  of  the  conrt,  who  will  prevent  the  introduction  of 
improper  testimony;  and  if  the  verdict  be  against  eyidenee  the  court 
will  so  certify»  and  the  chancellor  will  not  be  satisfied  with  it.  If  no- 
certificate  be  given,  still  the  chancellor  may  direct  a  new  trial,  on  affi- 
davita  tending  to  prove  misbehavior  in  the  jury,  but  not  that  theii  ver> 
diet  is  against  evidence.    Pleammtw  v.  i2oM^  448L 

t»  DiBECTiNO  AN  IssuE  IN  EQUITY.— A  court  of  equity  should  deride 
on  the  prods  before  it,  and,  in  a  clear  case,  make  a  deerse 
without  directing  an  issue  at  law.    Pryar  v.  Adamu,  681 

See  AppbaLi  1. 
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TROVER 

L  Bm«t  ov  Pbopestt  Nscbssabt  to  BfAiHTAiK.— -TVofver  b  founded 
on  the  light  of  property  exdndvely,  and  therefore  the  plaintiff  cannot 
leoover  if  defendant  prove  property  in  another  when  the  oonveraion 
took  place.    ffatUer's  Admr.  v.  SkuU,  083. 

%  Mkasitbb  of  Damages. — In  an  action  of  trover^  the  Taloe  of  the  prop* 
erty,  and  oompenBation  from  the  time  of  demand,  most  l>e  the  measure 
«f  damages  for  the  jury.    Birfcrd  ▼.  Farnian^  615. 

See  EXECUTOBS  and  Administbatobs,  10. 

TRUSTS. 

L  Cbbatbd  m  Butino  Land  fob  Anotheb.— Where  a  person  agreed, 
Terbally>  to  hid  in  land  for  another  at  a  sheriff's  sale,  he  shall  he 
bound  and  decreed  to  hold  in  tmst,  though  he  took  the  oonyeyanoe  in 
his  own  name,  and  the  plea  of  the  statute  of  frauds  will  not  avail  him, 
when  he  has  tendered  an  account,  in  which  he  charged  the  other  with 
the  amount  of  the  purchase-money.    DeMUm  v.  MeKenue^  664. 

usEa 

L  When  Life  Estate  Gbanted.— A.  devises  land  to  his  oldest  son  B., 
in  tail,  with  remainder  in  fee  to  all  his  other  children.  Eleven  yean 
afterward,  by  deed  duly  executed,  ''  In  consideration  of  natural  affec- 
tion, he  gives,  grants,  etc.,  fully,  freely,  etc,  the  same  premises  to  B., 
together  with  all  his  right,  title,  interest,  etc,  to  have  and  to  hold  unto 
him  only,  the  said  B.,  without  any  further  condition,"  etc :  HM^  1. 
That  the  deed  was  a  covenant  to  stand  seised  to  uses;  2.  That  before 
the  statute  to  uses,  it  would  have  passed  a  fee,  but  since  that  statute 
no  inheritance  in  any  4eed  to  uses  can  be  raised  or  new  estate  created, 
without  the  word  heirB;  3.  That  R  took  only  a  life  estate  in  the  prem- 
ises.    Vaik  Horn  v.  JTafTitOA,  229. 

USURY. 

L  What  Constitute&— A  debtor  on  a  bond  assigned  to  his  creditor  other 
bonds  of  solvent  parties  to  a  much  larger  amount  than  his  own  bond, 
bat  at  such  a  discount  as  left  a  large  part  of  his  own  bond  still  unpaid; 
and  for  the  balance  due  he  gave  a  new  bond,  with  sureties,  payable  at 
a  future  day,  with  legal  interest.  It  was  held  that  the  transaction  was 
usurious.     Oibmm  v.  Tridoe^  B02. 

SL  Same. — ^In  order  to  constitute  usury,  both  parties  must  be  consenting 
to  the  unlawful  interest,  namely:  the  lender  to  ask,  the  borrower  to 
ghre;  and  there  must  be  proof  of  a  lending  and  a  borrrowing.  Price  v. 
CamplM,Sdtk 

3»  Same. — Therefore,  if  a  bill  of  exchange  be  drawn  on  an  obscure  man  in 
Scotland,  although  the  payee  may  expect  it  will  be  protested,  yet,  if 
there  was  no  agreement  between  him  and  the  drawer  that  it  should  be 
protested,  the  transaction  is  not  usurious.    Id, 

4,  UsuBious  Aobeement.— An  award  was  made  that  the  defendant  should 
pay  to  the  plaintiff  a  certain  sum;  but  at  the  day  of  payment,  not  hav- 
ing the  money,  he  agreed  with  the  plaintiff  to  give  mors  than  six  per 
cent,  for  Indidgence.  A  bond  was  given  for  the  principal  sum;  and  tha 

47 
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'amount  above  the  legal  interest  was  paid  partly  in  money,  and  a  note 
l^ven  for  the  balance.  Upon  an  action  on  the  bond,  it  was  held  that 
the  transaction  was  nsarions  and  the  bond  void.  CfUiBom  ▼.  NetoUmt 
559. 

VERDICT. 

I.  BUBPLUSAOS  IN. — ^The  court  will  reject  words  in  »  verdict  as  snipliiBaea 
to  have  it  conform  to  the  issue.    ApAorp  ▼.  Baelcm^  26L 

8.  Defects  Cured  by. — ^The  court  will  not  set  aside  a  verdict  upon  the 
merits  for  mere  technical  defects  in  the  declaration,  where  enough  ap- 
pears to  show  the  foundation  of  the  action,  and  the  verdict  and  re- 
coveiy  may  be  pleaded  in  bar  to  another  action  for  the  same  causes 
BoMwrn  V.  O' Brian,  208. 

H  Special. — It  is  sufficient  if  the  special  verdict  find  facts  amounting  to 
usury,  though  it  does  not  expressly  find  the  corrupt  agreement.  Oibaom 
V.  Trigtoe^  502. 

4  What  will  be  Pbesumed  after.— Nothing  will  be  presumed  after 
verdict  but  what  must  have  been  necessarily  proved  under  the  aver- 
ments of  the  declaration;  and  therefore  the  total  want  of  an  averment 
of  a  fact  which  constitutes  the  gist  of  the  action  will  not  be  cured  after 
verdict  by  the  statute  of  jeofails.    Chkkuter  v.  Vasa,  509. 

ft.  Special. — ^A  special  verdict,  which  states  the  felonious  taking  in  one 
state,  and  the  taking  continued  into  another,  cannot  be  supported  as  a 
felonious  taking  in  the  latter.    StaU  v.  Brown,  548. 

See  Criminal  Law,  13;  Jury,  1,  4;  Slakoeb,  7. 

WARRANTY. 

1.  Quantity  of  Land  ComrEYED.— Where  a  deed  purported  to  convey 
fifteen  acres  of  land,  and  referred  to  the  record  of  a  deed  of  the  same 
land  to  the  grantor,  a  warranty  of  the  quantity  mentioned  will  not  be 
implied,  if  the  land  fails  short.    Johnson  v.  Moor,  69. 

S.  When  Quality  is  Impued. — When  an  article  is  sold  for  a  sound 
price,  the  law  will  imply  a  warranty  that  it  is  what  it  is  represented  to 
be  in  regard  to  quality.    BaUey  v.  NiehoU,  83^ 

X  Implied  from  Sound  Price. — ^A  sale  of  property  for  a  sound  price 

raises  a  warranty  against  all  faults  known  and  unknown  to  the  seller; 

therefore,  if  a  negro  had  about  him,  at  the  time  of  the  sale,   the 

seeds  of  a  disorder  which  occasioned  hia  death,  the  loss  must  fall  on 

the  seller.     Timrod  v.  Shoolbred,  62a 

4  Same— Application  of  Rule.— It  is  true,  as  a  general  rule,  that » 
sound  price  warrants  a  sound  commodity;  but  where  a  purchaser  is 
informed  fully  of  all  the  circumstances,  and  has  a  £ur  opportunity  for 
information,  he  shall  be  bound  by  his  contract,  however  disadvantage- 
ous it  may  be.     WhU^field  v.  MeLeod,  65a 

See  Covenants,  6;  Insubancb,  & 

WILLS. 

I.  Dkyisb  of  Real  Estate  by  Wife.— A/eme  covert  eumoi  dewim  real 

estate  to  her  husband.    Adams  v.  Kellogg,  18. 
0.  Dying  Without  Issue,  Meaning  of.— In  a  will*  the  words  ''dying 
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wiihimt  iasae **  or  "without  children/'  unlew  of  different  intent  other- 
wise appears,  are  to  be  conBtrued,  whether  nsed  with  regard  to  real  or 
personfd  estate,  as  referring  to  a  dying  without  children  living  at  the 
time  of  the  devisee's  death.    Holmes  v.  WUUanu,  49. 

S.  EXECUTOBY  Devise — ^An  executory  devise  cannot  be  barred  by  any 
alteration  or  sale  of  the  estate  by  the  first  taker.    I<L 

4  Natube  of  Estate  Devised. — ^When  a  testator  devised  his  lands  as 
follows:  "  To  my  grandson,  William  Wheeler,  his  heirs  and  assigns 
forever,  on  condition  that  he  pay  to  my  granddaughter,  Hannah 
Wheeler,  two  hundred  pounds  old  tenor  bills,  when  he  arrives  at  law- 
ful age;  but  in  case  said  William  dies  without  issue  lawfully  begotten 
of  his  body,  then  I  give  said  lands  and  house  to  my  six  sons-in-law 
and  my  granddaughter,  Hannah  Wheeler,  to  be  equally  divided  be- 
tween them,"  was  held  that  the  devise  over  was  an  absolute  estate.    Id. 

&  When  Estate  Vests. — A  devise  of  one-third  part  of  the  testator's 
estate  to  his  grandson,  and  the  remainder  to  his  daughters,  with  a  pro- 
viso "  that  in  case  the  grandson  dies  before  he  arrives  to  the  age  ol 
twenty-one  years,  or  before  he  has  any  heirs  of  his  body,  then  the  es- 
tate given  to  him  shall  go  to  said  daughters,"  vests  the  grandson  with 
the  estate  if  he  arrives  at  the  age  of  twenty-one  years,  though  he  dies 
without  heirs  of  his  body.     WUUama  v.  Dieherwm,  66. 

4Si,  Dying  Without  Heibs. — The  dying  without  heirs  is  to  be  understood 
to  relate  to  the  time  before  he  arrives  at  the  age  of  twenty-one  years.   IcL 

7.  Bequest  of  the  Use  of  Pebsonal  Pbopebty.~A  bequest  to  the 
wife  of  the  use  and  improvement  of  personal  property,  during  her 
widowhood,  is  an  absolute  gift  of  the  property,  when  there  is  no  lim- 
itation over  by  way  of  remainder.    Smith  v.  Gates,  89. 

8l  Right  of  Wife  to  Make  Will.— Where  a  husband  before  marriage 
covenants  with  his  intended  wife  that  she  may  dispose  of  her  land  by 
will,  a  devise  during  coverture  is  good,  and  her  heir  at  law  is  boimd, 
although  the  legal  estate  is  not  vested  in  trustees.  Barmis  Leasee  v. 
Irwin,  27a 

a.  Will,  how  fab  Intention  Govebns  In.— The  intention  of  a  testator 
shall  govern  in  the  construction  of  a  will  in  all  cases,  except  where  the 
law  overrules  the  intention;  and  this  is  reducible  to  four  instances:  1. 
Where  the  devise  would  make  a  perpetuity;  2.  Where  it  would  put 
the  freehold  in  abeyance;  3.  Where  chattels  are  limited  as  inheritances: 
4.  And  where  a  fee  is  limited  on  a  fee.    Ruston  v.  Huston,  283. 

IOl  Devise  Subject  to  Chabge. — ^When  a  devise  of  land  is  accepted,  a 
portion  of  which  is  subject  to  a  charge,  the  whole  is  liable  in  case  of 
deficiency.    Id. 

IL  Revocation  of  Will. — ^Where  a  will  had  been  made,  and  subee- 
sequently  another  executed,  and  the  first  was  found  in  ponnosnion  of 
the  testator  at  the  time  of  his  death,  uncanceled,  and  the  second  could 
not  be  found,  it  was  held,  on  evidence  of  intention,  that  the  latter  did_ 
not  necessarily  revoke  the  former.    Lawson  v.  Morrison,  288. 

IZ  Sahe. — ^The  revocation  of  a  will  of  lands  in  Pennsylvania  cannot  be 
made  by  parol,  but  is  subject  to  the  same  solemnities  as  a  will  of  per- 
sonal estate.    Id, 

13b  "Goods  ob  Movables,"  how  Constbued.— The  words  ''goods  or 
movables  "  in  a  will  may  include  bonds,  unless  there  is  somethiqg  in 
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the  context  of  the  whole  will  to  icstnan  the  eonaaiictioiL  •Todbtw  ▼; 
McbinmH,  298. 
14  When  Attested  <*In  Pbesencb  of  Tbbtatob.**— A  testatrix  lay  in 
hed,  and  the  atteithig  witneaaee  to  her  will  went  into  her  next  room, 
where  they  signed  it,  the  door  between  the  two  rooms  being  open,  but 
the  witnesses  signed  the  will  at  snch  a  place  in  the  next  room  that 
they  oonld  not  be  seen  by  the  testatrix  as  she  lay  in  bed.  Qvere, 
whether  snch  signing  was  in  the  presence  of  the  testatrix  ?  RntmU  ▼. 
J^Wb,  380. 

1&  CONSTBUCTION  OF— IlTTEiniON  HOW  FaB  TO  PBEYAIU—In  OOnstm- 

ing  wills,  the  intention  shonld  gaide,  limited  by  the  following  rolea: 
1.  The  disposition  intendied  to  be  made  mnst  not  conflict  with  the  rolee 
of  law;  2.  The  intention  must  be  collected  from  the  will  itsdf,  bat 
this  may  be  aided  by  evidence  of  the  relative  situation  of  the  parties, 
and  the  drcumstanoes  of  the  testator;  3.  The  intention  is  not  to  proi 
vail  against  settled  and  fixed  rules  of  eonstmction.  Keimon  ▼.  McSoiberU^ 
43S. 

18.  Heir  Takino  by  Dbsoent.— A  testator  seiaed  of  three  tracts  of  land, 
and  entitled  to  the  equity  of  redemption  in  a  fourth,  made  his  will, 
and  directed,  in  the  first  place,  that  all  his  just  debts  shonld  be  paidL 
He  then  devised  to  his  eldest  son  all  his  lands  at  O.  and  F.,  with  some 
negroes  and  stocks.  To  his  other  son,  aU  his  lands  at  C,  with  other 
negroes  and  stocks.  To  his  wife  and  daughter  he  gave  all  the  rest  of 
his  estate,  real  and  personal,  saving  one  negro,  by  name  given  to  his 
seoond  son;  but  no  words  of  inheritance  were  annexed  to  any  of  the 
devises;  it  was  held  the  inheritance  in  the  land  devised  to  the  heir  de- 
scended upon  him,  and  did  not  pass  under  the  residuary  dause.    Id. 

17.  When  Rsyebsion  Descends  to  Heib.— In  a  general  devise  of  lands, 
without  limitation  or  restriction,  the  reversion  will  not  pass  under  a 
general  residuary  dause,  but  desoends  to  the  heir.    IdL 

la  Devise  to  Wife  with  Powbe  of  Apfointmbnt.--A  testator  de- 
vised the  whole  of  his  estate  to  his  wife  during  her  life,  and  after- 
ward to  be  equally  divided  between  whoever  his  wife  should  think 
proper  to  make  her  heir  or  heirs  ani  the  testator's  brother.  The  wife 
died  without  making  any  appointment;  it  was  held  that  she  took  a  lee- 
simple  in  the  moiety  which  descended  after  her  death  to  her  heir  at 
law.    Shermar  v.  Shemur,  400. 

Ul  Mbanino  of  the  Word  '<  Estate."— Where  a  testator,  after  bequeito 
of  negroes  and  other  personal  property  to  several  of  his  children,  de- 
vised as  follows:  "  Item,  the  rest  of  my  estate,  negroes,  stodc  and  house- 
furniture,  to  be  equally  divided  between  my  wife  M.  H.,  my  son,  H.  H., 
and  my  daughter,  R  H.;*'  it  was  held,  that  the  word  "estate"  com- 
prehended aU  the  testator  could  dispose  of,  both  real  and  personal 
property.    Ashe,  J.,  doubting.    MMjf  v.  StaMaek,  M& 

Id  Deyibb  of  Land. — ^A  devise  of  land  generally  in  a  will,  will  not  in- 
clude land  sntiequently  acquired  by  purdfaaee.    JckmUm  v.  Emiif, 

See  BviOENGE,  16;  17. 

WITNESfiBB. 
See  Etidence,  17, 20;  JUBT.  H 
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